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Sir Peyton Vetiris K. 


Late one of the JUSTICES of we 
COMMON. PLEAS. 


3 
In Two 


Parts. 


PART IL. 


* . 


KIxc's BENCH, in the Reign of K. CHARLES II. 
WITH 2 
| Three Learned ARGUMENTS, One in the. Kine? 5 beben, by 


by Sir Matthew Hale, when Lord Chief Baron. 
With Two TABLES; One of the Caſes, the e other of — — Marten. 


2 E 


Containing Choice CASES Adjudged in the Common 

Pleas, in the Reigns of K. CHARLES II. and K. ZAMES II. 
and in the Three firſt Years of the Reign of their late Majeſties 
| K.WILLIAM and Q. MART; while he was a FUDGE in 
the ſaid Court: With the Pleadings to the ſame. 

ALSO. | 

Several CASES and PLEADINGS thereupon in the Exchequer- 
Chamber, upon Writs of ERROR from the King's Beach, 


| Together with many Remarkable and Curious Caſes in the Court of Chancery, 
" Whereunto are added 


| Three * TABLES; one of the Caſes, the other of the Principal Matters, 
CN and the Third of the Pleadings. . 


Wi t the Allowance and Approbation of the Lord Keeper and all the Jud —_ 


The aunty Ame lan, carefully cozreced, with an Addition of ſeveral Thouſands of 
| References, never befoze Pꝛinted. 


—— 


—— | 
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| Printed by E. and R. Nurr, and R. GosL1nc, (Aſfigns of Edward Sayer 240 


for D. B2owne, J. Malthoe, T. Osborn. Gl. ears, C. und, 
CT. nnr. and 1. Hocke. SOR XXVI. P ? a 


5 Containing Select CASES Adnan in the 


Sir Francis North, when Attorney General; 5 and Two in the Rxoxr QUER, 1 
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E all knowing is greßt 1 and Judg- 
ment of the Author, Ax the. . nefit of 


the Publick) approve 


af Pobliſking of os Book/*Thihs N 
ports of Sir Peyton Ventris. Xt. late one of the fuſtices 


222 Curt of Common Pleas. 
** ＋ Somers, C. S. 
J. Holt, 
Geo. Treby, 
Ed. Nevill, 
Joh. Powell, 
W. Gregory, 
N. Lechmere, 
© Tho. Rokeby, 
G. Eyre, 
Jo. Turton, 
- John Powell, 
Sam. Eyre. 


'T HE Name of the Reverend and 
Learned JUDGE, who was 
the Compiler of theſe RE- 

PORTS, will be a ſufficient Invitation 

to the Underſtanding Reader, not only 

to caſt his Eye upon, but ſeriouſly to 
peruſe them. SEE | 


> 


And as my Lord Coke in his Commen- 
tary upon Littleton (fol. 249. b.) ſays, 
That for the moſt Part the later Reſolu- 
tions and Judgments are the ſureſt, and 
therefore beſt to [eaſes Students with at 
the Beginning, both for the Settling of 
their Tudgments, and Retaining of them in 
Memory, and eaſier to be underſtood than 
the Antient: So it is to be hoped that 
theſe following REPORTS, collected 
with Care, Diligence and Experience, 
by the Learned Author thereof, will 
fully anſwer theſe Directions given by 
that before mentioned famous Lawyer. 


The 


To the Reader. b 


ä - - 2 - nn N 8 . 
* 


The Author of theſe REPORTS 


was ſo Eminent in his Profeſſion of the 


LAWS, that ſhould I preſume to give 
a Character of him, it would come ve- 
ry ſhort of His great Worth; and there- 
fore I ſhall only cemmend him to the 


Courteous Reader, where he will find 


his own Character given by himſelf. 


Vale. 


„„ THE 


THE 


N A ME 8 


2 2 THE 


CAS ES: 


In the FIRST PART. 


A. 
Bram v. Cunningham. Page 303 
Gry. 109 
Amburſi's Cale of Gray 's-Inn. 187 
Anger v. Brewer. 348, 350 


Anonymus. 2, 3, 4, 5, 9, 10, 11,12,17, 

, 21, 24, 26, 28, 31, 33, 34. 37, 
30 39, 41, 42, 43, 43. 46, 49. 51, 53, 
59. 60, 61, 65, 69. 74, 87, 89, 92, 
93, 100, ICs, 108, 109, 111, 114, 
113, 120, 126, 127, 132, 133, 142, 
143, 146, 165, 191, 211, 212, 214, 
222, 233, 236, 239, 247, 248, 249, 
252, 253, 256, 257, 258, 259, 261, 
262, 264, 265, 267, 272, 274, 293, 
296, 298, 306, 308, 309, 310, 315, 
325, 327, 328, 330, 332, 333, 335» 
336, 337, 338, 343, 344, 346, 348, 
349. 350, 352, 353» 355» 356, 357, 


3 * 

Aſtree v. Ballard. 315 
Atkyns (Six Robert) v. Holford C lere. 
b 399 

Auberie v. James. 70 


180 
183 
189 


Aubin (St.) v. Cox. 
Auſtin's Caſe, 
Auſtin's (Katharine) Caſe. 


- 4 
-_ 

Ains an Bi ogerſdale, Page 5 
Baker v. Bulſtrod, 255 
Baker v. Baker. 313 
Baldway and Ouſton. 71 
Baltinglaſſes (Lady) Caſe. 64 
Barber v. Fox. | | 159 
Barkly v. Paine. 23 
Barnard v. Mitchel. 114, 126 
Barnes v. Bruddel. 4 
Barnes v. Hughes. 8 
Barrett v. Mitward G al. 75 
Bateman (Sir Anthony) Caſe. 166 
Bates's (William) Caſe. 41 
Batmore & Ux v. Graves. 260 
Baily v. Murin. 244 
Beaſly s Caſe. 301 
Bela x v. Pople & Dx. w 
Beel v. Thatcher. 275 
Bellew (Monſieur) Norman ſen' &. Nor- 
man jun'. 254 
Bernard v. Bernard. 72 
Beſt v. Tres. 268 
Billingham and Vavaſor. 8 
Birow's (Lord) Caſe. 100, 
Blackamore v, Mercer, 221 
Blackman's Caſe. 304 


Blacket v. Lumley. 240 
| Blakg 


- 
* . 5 
— — = —_— . n: 


— V. Wait. 299 
Bulmer v. Charles Pawlet, Lord Se. Jo 


160 
Burfoot v. Peale. 
Burgen's (Thomas) Caſe. 
Burrough's Cale. 


Butcher v. Cowper. | 183 


1. — C.'s Caſe. 
«bell and Fas: . 


— — v. oo 
Calis v. Platt. 
Catterel v. Marſbal. 5 . 
Cheſter v. Wilſon. 
Cheſter's (Lady) Caſe. 
Clarke v. Phillips & al. 
Clarke's Caſe. 


Clayton v. Gillam. 
5 Clarke v. Cheney. 
3 Clipſham v. Morris. 
[ F | 2. V. Baily. 
1 Cole v. Levingſton. 
Calepepper s Caſe. | 349 
Collet v. Padwel. we | 
| Collingwood v. Pace. ; 413 
wr - Cooke v. Fountain. 347 
; Coriton (Sir John) and Harvey verſus 
1 LE SD | 167 
1 tton (Sir ) v. Daintry. 2 
Coufin's Caſe. 65 
| Cox v. Matthews, -—. 237, 239 


3 


1 The Names of the Caſes 2 

Bla verſus e 240 Cramſoot verſus Dale. Page 263 
4 v. Cannon. TH 27 1 Ge and Jackſon v. The Mayor and 
Boſvile v. Coates. 58] Commonalty of Bowich 58, 90 
£ [cont _ Wat, 336 [Crofton's Caſe. . 63 
bn r. 6 Croſſe v. Mint 1 

$ 81. K 5 Caſe. 1 211, 217 v. Sendemore. 137 
Boys 8 E ) vs 195 ar oh Riſden, © 61 
Braithwaite's Caſe. . 19{Curtis & df v. Collingwood. 297 
Brell v. Richards. 7 5 i; 5 ＋ v. Inman. - 364 
Brown's (John) Caſe. 243 Cuts J. Pickering. 197 
Brown v. Collins. | 292 CES ö 
v. London. 135 D. 2 


Acon's Caſe. 107 


Dacres v. Duncomb. 235 

| Davenart v. The Biſhop of Salisbury. 
223 

Davis v. Wright & al. 120 
v. Price. 317 
Daviſon v. Hoſlip. 152 


Day v. Pitts. 


| 10 
| leftor. 85 356 
| [Dean 1 of Durbam v. The 


Lord Archbiſhop of Tork. 225, 234 


Deniſon v. Ralphſon. | 365 
3 | Dier v. Eaſt 42, 146 
Digbtons Caſe. 77.32 
Dioniſe v. * 211 
Dorrel v. Jay I 
Drue v. Baily. = 
Duncomb v. Malter. 370 
Dunmel v. Ballocle. 304 
Dutton v. Poole. 318, 332 
Durham, Dean and Chapter. 234 
E 
Aton v. Barker. 133, 134 
Elpicke v. Acton. 114 
Ely v. Ward. n 
Emerſon v. Emerſon. 185 
Est v. Withers. 315, 321 
Error. 108, 113, 256 
Evans, &c. | 211 
Exeter (Biſhop of) v. Starr. 166 
Eure (Lord) v. Turton. - 265 


E. 


" Contained in = Firſt Part. 


1 


Fiber v. Patten. 
Fitzger 
Eur harrit s Caſe. 
Foot v. Berkley. 
Forteſexe v. Holt. 
Foxwith v. Tremaine. 
Freeman v. Barnes, 


» Freeman v. Boddington, 


Frowd and Frowd. 


Fry's (Lady Anne) Caſe. 


G. 
dF ge's s Caſe, 


Gifford v. Perkzns. 
Gilman and Wright. 
Gilmore v. Shuter 


* verſus Annis. 
ald v. Marſhal. .. 


Gabel and his Wife V. Burk. '$3 


ny v. Alders. 
irlington v. Pit 
Gha v. Smith. m_ 
Goff v. Llogd. 
Goffe's Caſe. 
Green v. Cubit . 
Gregory v. Eads. 


. Grieſly's (Sir Thomas) Caſe. 


Gybbons v. North. 


H. 


Addocłs Caſe. 

| Hall v. Phillips. 
H all” 8 (Jacob) Caſe, 

Hanſlap v. Cater. 

Hanway v. Merrey. 

Harringt 


on's Cale. 
Harriſon and Belſey. 
Harvey v. James. 
Harwood's Caſe. - 
Haſpurt 'and Wills. 
Hawes v. Smith. 
Hawley's (Lord) Caſe. 
Hayman v. Trewant. 


Heath verſus Pryn. Page 14 
Hedgeborrom v. Roſe —_ 3 

Heely v. Ward. 
Page 264 Henly (ir come) v. Dr. Burſtall. * 
135 25 
206 Herbert v. Merrie. 7 
354 | Herne v. Brown. 3239 
83, 88 Herring v. " 368, 371 
..213 | Heskett v. Lee 73 
40, 54, 102 | Hicke's La William) Cas  - 344 
35, 88 Hill v. 30 
194 . 3 247 
323 Hochin v. Musher, 86 
199 Hodgkins v. Robſon and Thornborow, 276 
Hodſon-v. Coole. 369 
Holland v. Ellis. = 


Horne v. Ivie. 


368 Hornſey (Adminiſtrator of Jane Lane) 


and 8 119 

77 Horſam v. et. 111 

11 | Horkins v Ae, 123, 163 

330 Heel and Roell, 329 

73 How (Sir 25 v. Bene x 

7 | How's Ca | 209 

4s How v. g 338, 339 

191 Howlet v. On | 311 

216 

70 : 5 — * 1. 
27,39 

0 — — Caſe. | — 

Jackſon v. Gabree. 31 

James v. Pierce. 269 

James v. Richardſon. 334 

v. Bond. < 222 

355 | Js Caſe. | 302 

62 | Jemey v. Norris. _ 

169 Jenning v. Hunking. © 263 

243 | [e's Caſe. 143,153 

28 John (St.) v. Moody. 274 

324, 327 Jones v. Powell. 98 
345 Jones (Sir Samuel) v. The Counteſs of 
92 Mancheſter. 197 


178| Jordan v. Forest. 


7 : onmongers feen 1575 v. Na. 
i 


143|Iſacc v. = > wp | 
DI Jurado of d 292 3 


26 


3 


4 WO "WY — TP 4 


** ad ws. 


be Nana of the Caſes, 


| Lion verſas Carew. page 91 
K. Littleton's (Sir Thowas) Caſe. 270 
" Atharine' 8 (Caſe of St.) Hoſpi ital. Lomax v. Armorer. 267 

| Page 149 | LONDON (Caſe of the City of) 

Kent v. Herpool. 306] and Coates, - 116 
— V. Derby. 11 (Mayor and Commonaley) v; 

Kerle (Sir John) v. Oſgood. 50 Dupeſter.- 261 

King v. Melling. 214, 225 — (the City of) v. Geree. 298 


The KING v. Alway and Dixon. 170 


V. — G. 304 
35, 7 2 


v. At hint. 

v. Bates. 
. Benſon. 
v. Bromley. 
. Burford. 
f v. Clapham. 
v. Sir Thomas Fanſpaw. 
— Green & 4. 

v. Humphreys & dl. 


FP — 


Mi 


——— (Caſe of the City of) concerning 
the Duty of Water and Bailage. 351 
8 | Love v. Windham. , 


| 


79 
35 Lene v. Brooking. * 19% 
Lacy V. I. 175 
. M. 
4447 s Caſe. 1358 
4 and Redſbaw. 39 
Martyn v. Delboe. 7 
Matthews v. Croſſe. 119 
9 |Maynard's Caſe. 182 
Mekins v. Minſhaw. 212 


Merchant v. Driver, Adminiſtrator of 


328 . Rowe. 20 
— Melling. 214, 225 Meredith's Caſe. 217 
—v. Monk & al. 423 |Methyn and the Hundred 6f 7, biſtle- 
— — v. Nelſon. 37 worth. D 118, 235 
* Neville. 107 Mewes (Sir William) v. Mews. 66 
— Pl. 326, 346 Mildmay and Caſe. * 2233 
. Ring. 23 Miller v. Ward. | 92 
. Saunders, 29 |Mitchil v. Alleftree. 295 
A. Serjeamt. 23, 25 Mohn v. Cook & al. 298 
—. Sj and Aris. 181 Monk v. Morris and Clayton. 193 
= 17 Monks Caſe. 221 
. Wright. 169 | Monnington v. William. 108 
KAunight and Peachy and Freeman. 329,331 | More and Pitt. 359 
— V. Lewis. * 27 
L. IA oretons (Mr. Juſtice) Cafe. 30 
| Lee (Adrian) and other Morris (Theodore) Cale. 146 
Frenchmens Caſe. 63 Morſe (Simon) v. V. Sluce. 190, 238 
Large v. Cheſhire. ' 147 | Moſdel, the Marſhal of the Court, y. 
Lie v. Edwards. 44 Middleton. ä 237 
Lees (Or.) Caſe. 105 | Motteram v. Jolly. 271 
Leech v. Widſiey. 54 | | 
Legg and Rickerds. 166 N. 
3 ol rl of ) Caſe. 278 NO Il v. Nelſon. 94 
rth. | 185 Nokes and Stokes v. — 35 
2 (the Biſhop of ) v. Sail. 3 14 


\ 


Norris and Cuffnil. 
1 085 Norton 


L 


Pomp et v. Ricroft. 

Potter and Sir Henry North. 
J Prettyman 8 (Lady) Caſe. 
Prior v. Shears. 

Prior v. 


1 Contained in the Firſt Part. 
Norton ek Harvey. Page 259 | ProFor verſus Newton. Page 184 
Nurſtie v. Hall. 10 | Prydyerd v. Thomas, 96 
EXE LE nt Packle V. Moor. | | ; 191 
__ 0. Pati v. Vincent. 76 
| |—— V. Noſworthy. v 135 
| Ble v. Dittlesfeld. 153 : 
() Osborn v. Beverſham. 322 R. | 
Owen v. Lemyn. 3 KW 
Hong | Adly and Delbow v. Eglesfield and- 
P. | „„ 173 
| Read v. Wilmot. .' 260 
Ace v. Denton. 354 Rerve v. Cropley, 347 
Pager v. Mr. Voſſius. 325 Rex Dominus & Higgins & al, 366 
* v. Welhy. | 55, 35 ' Reywell v. Heale. 122 
Parker's Caſe. 331 Richardſon v. Ditborow. 291 
Parrie s Caſe. 46 Richmond (Duke of) V. Wiſe. I24 
Parris's Caſe. 49 Robinſon v. Pulford. 43 
Parſons v. Perus. 186 V. Woolly. ' 309, 319 
Pellow v. Kingsford. 126 | Rolſer's Caſe. 107 
Pepis s Caſe. 342 Nu V. Rawſor. 18, 25 
Perill v. Shaw. 49 | Ruſhden v. Collin, 44 
Perrie's Cale. 17, 35 55 
Perry and Bowes... 360 8. 
Perrot v. Bridges. 221 1 | 
Peters v. Opie. 177, 214 8 v. Frogate. 148, 161 
Peterborough (Earl of) v. Sir Jobn Mor- ) Sands v. Rud | 186 
dant. Sard v. Ford. | 98 
mw s (Sir Thomas) Caſe. Saunders v. Williams. 319 
ton's (Sir Robert) Caſe. Seaman V. Dee. 198 
Pf s v. Kingſton. Shaftsbury (Earl of) v. Cradock, 363 
pia, v. Mitford. v. Graham & al. 364 
Pierce v. Min. Sherman's Caſe. 1 210 
Pierſon v. Ridge. Silly v. Silly. 260, 262 
Pigot v. Bridge. 292 Skier v. Athinſon. 22 
Ply er (Sir Thomas) Chamberlain of Skinner v. Gunter, Oc. 12, 18 
a and Jones. 21 v. Mebb. 168 
Playters v. Sheering. 54 Sbir and Sikes. 34 
Plomer (Sir N alter) verſus Sir Jeremy |Smartell and Sholler. - 323 
222 I backeot. 314 |Smith's Caſe. 66 
Polexſen and Aſhford v. Criſpin. -122 |Smith and Bowen. 51 
Polexfen v. Polexfer. 133 |— (Sir William) v. Wheeler. 128 
Polus v. Henſtock. v. Butterfield. . 184 


v. Tracy. 307, 316, 32 
Snell v. Webling. oF I > 78 


Southampton (Caſe of the Heirs of p is 
Earl 1 of) : 1 
|Sperkes v. Martyn, * 


4 * St 4 


"The Names of "the Caſes, Ec. 


Tilden v. Walter. 
Todd v. Haſtings. 
Totl v. Dawſon. 
Tomlin and Fuller. 
Tothill V. Ingr 4m. wor 
Twiſleton v. Hobbs. 
Thursfield v. . 


— 


Ve and Lgd. 


Vere v. Smith. 
Vertue v. Bird. 


I 


Tenne (Sir Hemy Baue v. Sir 
eames Thynne. $ 


Stanlack's Caſe. Page 181 fy, 
. — bh 
V. ſurmer. | 
Kanes Cate * 1625 Wis oh nd Saltonſtall. Page 362 
; Soffil s Caſe. 3 e Watker W Woke V. Ruſcarit. 170 
S1mpſon and Quinley, v. Wakeman. 7. 1 
N "_y wer v. Charmer. 21 
Ward v. Culpepper. © 40 
1 - — y. = 103 
Sol IF ee Fort 
/ | Wakes v. Snead. 
Tall V, Fitzgerald 137%, v. Ryaves, 
Tapſcot and Wooldridge. 37 |Webb Doctor) v. Batchelowr & A. 
Taler v. Bateman. 135 Wells v. Wells. 
Ties Cale, 293 [Welſh v. Bell. 
7 e's Caſe. 234 Whaley v. Tarer 1 
0M ; 5 | harton and Brooke 
Tt 's Caſe. 5 5 Wilbraham and Snom. 


Wildman v. Norton. 
Williams v. Gwyn. 
{Wilſon v. Armorer. - 
|Witſton and Pilkney. 


Windſor (Dean and Chapter) verſes 
Gomer. 98 
Wingate and Stanton, the Bail of Wi. 
liam Stanton. 38 
Wife's Caſe. 69 
{Wood v. Coat. 195 
Woodward v. Acfon. 296 
I Wortley (the Lady) v. Holt. 31 
Wright v. Johnſon. 64 

7| Z. 

121 

310 22 v. ns 185 
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ADVERTISEMENT. 


| Note, That the Author of theſe R 
the firſt part, and Croke's Charles as the third Part of thoſe Reports, 
Sheets of the firſt Volame, in which thirty 


in the firſt thirty 


eports has referr'd to Cotes Elizabeth 2s 


except 
Sheets he re- 


ferrd to Croke's Charles of the firſt Edition as the firſt Part, and Croke's Ein- 


beth as the third Part of thoſe Reports. 


1 


TE R- 


tv 
PIs, 
* . 1 


T F R MIN 2 
Sancti Michaclis, 


Ao 20 Car. II. in Banco Regis. 


— — 4 a4 alc. . 1 


—— . — ö Et, 


Sparks, Sc: _ Martyn, 


ONES moved fo2 a Pꝛobibition to the Court of the Admi⸗ daily 
ralty, ko that they libelled againſt one fo Reſcuing of a Jarififion. 
Ship, and taking away the Sails of it, from one that was 33 14, Br. 
executing the P2oceſs of the Court againſt the ſald Ship, 145, Ge. 
and foz that in the Pꝛelence of the Judge and Face of the 1 3583 
Court he afſaulted and beat one, and ſpake many oppꝛobzious 103. 111 ro 
Mos againſt him. Now ſeeing that theſe Matters were de- os 
terminable at Law, the Ship being infra corpus Comitatus, and 218. or 296. 
they could not adjudge Damages to the Party, oꝛ fine 9 tmpzifon 1 Salk. 31, 


him, he pzayed a Pꝛohibition. 32, 33, Se 


Hob. 212. 2 Sand. 260. 1 Mod. 18. 2 Show, 86. 6 Mod. 2575. Nel. 244. 4 Mod. tu. 
1 Sid. 441. Pol}. 32, 47, 173, zob. 


But the Court denied it, (abſentibus Myndbam & Moreton) 
Fo: they may puniſh one that reſiſts the P2oceſs of their Court, 
and may fine and impꝛiſon ko; a Contempt to their Court, aten 
in the Face of it, tho' they are no Court of Recozd ; but if they 
ſhould pꝛoceed to give the Party Damages, they would grant a 
Pꝛohibition quoad that: And of that Opinion was Wyndham, the 
Caſe being afterwards put to him by the Chief Juſtice. But the 
Parties afterwards put into their Suggeſtion, That the oziginal 
Caule upon which the Pꝛoceſs was grounded, was a Matter where- 
of the Court of Admiralty had no Cogniſance : TUherefoze a Pꝛohi⸗ 
bition was granted; Fo? then the Reſcous could be no Contempt. 


Sir John How verſus Woolley, an Attorney of the Court. 


JT was moved, That Woolley ſhould put in ſpecial Bail, being Arn | 
an Attozney at large and baving diſcontinued his Practice. Vid. Pin, 


But the Court ſaid, Attoznies at large have the ſame Pavilege 16,29.2Vent, 
— the Clerks of the Court; and are to appear de die in diem. 47: S. ibid. 


* * were not latis led that be had vilrontinyed his Pia. 
. 3 | Sufft $ 


2 5 Mich. Anno 20 Car. II. in B. R. 
Suffil's Caſe. 


Dyer 164. C was moved to quaſh the Return of a Reſcous againſt Suff! 
1 1 I and vivers others, who reſcu d a Perſon taken upon Meine Pꝛo⸗ 


2 Sal. 386, Ces; becauſe the Reſcuers being particularly named tis ſaid reſcuſ: 
Cro.Jac.241, ſerunt, and not added quilibet eundem reſcuſſit. Andfoz that a Caſe 


2 Noll. /. was cited in the 2 Cro. 485. where the Sheriff returns an Exigent 
0 -againſt divers, quod non comparuerunt upon the Quinto exacti, 
and doth not add nec aliquis eorum comparuit z and foꝛ that Cauſe 

it was reverſed in a Writ of Erroz : Notwithſtanding which, 

Twiſden (he being only in Court) held it to be well enough, it 
being in the Affirmative. 


Anonymus. | 
Roll. 293. Pꝛohibition was pꝛayed to the Eccleſiaſtical Court, fo2 that a 
N. 8. Con- Parſon libelled againſt one there fo2 calling of him Knave, 


1 81d. — and 'twas granted, it not appearing to relate to any thing concern- 
2 Keb. 436, ing his Function: And a Caſe was cited to be adjudged, 24 of the 
39. Queen, the Suit being in the Eccleſiaſtical Court foz theſe IMoꝛds, 


52 oh (viz.) Sir Prieſt, you are a Kuave; and a Prohibition was granted. 


See Cro. Jac, Note, Jf a Man be taken in Execution, he cannot be bailed, 
108, tha he bzings a CUrit of Erroz. 4 N 


Anonymus. 


See 2 Vent. * Debt upon a Leaſe fox Pears, the Defendant may plead 
295. Poſt, Entry into Part, upon which follows Suſpenſion, and it 
„ doth not amount to the General Jffue. 


Heely verſus Ward. 


Rroz2 to reverſe a Judgment given in the Court at Hull, 
Piep e, Le where the Plaintiff in an Aſumpſic did declare, That at 
243. 1 Ley, (ucha Place,infra Juriſditionem Curiz,the Defendant in Conſide- 
50, 69, 96, tation that the Plaintiff had aſſumed to pay him ſo much a Yard, 
205. Ray. p2omiſed to deliver him ſa many Yards of Kerſey z and it was 
2 Lev. 87, afligned fo2 Erroz, That the Delivery is not laid to be at a Place 
142 infra juriſdictionem Curiæ; and indeed there is no Plate at all. And 

of that Opinion was Twiſden, (he being only in Court) and ci⸗ 

ted a Caſe, where in an Aſſumpſit in the Marſhalſey, upon a P20» 
mile to make a Leaſe of a Houſe in Middle Row, and after Judg- 
Sid: 63, ment it was held erroneous, becauſe Middle Row was not laid to 


: Keb. 128, be infra Juriſdiftionem Curiæ. 


— 


Iich. Anno 20 Car. II. in B. R. | 


8 


— — 


The Biſhop of Lincoln verſus Smith. 


rope Biſhop of Lincoln ſued in the Court holden befoze his Vide 2 Salk. 
Chancelloz, foz a Penſion, to which he intitled himſelf by $50: 5 

Pzeſcription, and a P2ohibition was p2ayed fo; Smith the Defen- s Mod. 230. 

dant there; fo2 that being by Pꝛeſcription, that Court had no Cog- F. N. B. 5: B. 

niſance of it: And fo2 that, my L ozd Coke's Opinion was cited, 

2 Inſt. 491. eſpecially he could not fue foꝛ it in his own Court. 

But it was reſolved by Keyling and T wiſden (the other Juſtices 1 Mod. 218. 

being abſent) that Penſions, tho they were by Preſcription,might be 2, 

ſued fo2 in that Court fo2 having Cogniſance of the Pzintipal, that = Vent. 239. 

call dzaw in the Accefſary. As if one libel foz a Modus decimandi, = J 453 

it they allow it, they may try it; and Coke's Opinion they ſaid was; Mod. 46. 
not warranted by the Books, and Fitz. N B. 524. is againſt it, 5 Mod. 230. 

and the Court being held befoze the Chancelloꝛ, and not the Biſhop 

bimſelf.' he might ſue there: Vide Hob. 87. Conuſance of Pleas 

granted to be holden befoze the Steward of the Gzantee, licet the 

Ozantee fuerit pars; ſed vide ibid. in Pede, That even an Act of 


Parltament to make a Yan Judge in his own Caſe would be void. 
| Anonymus. | 


N Attachment was payed againſt one, who being arreſted Attachment 
upon a Latitat, gave a TUarrant of Attozney to confeſs a wg it ag 
Judgment, and pꝛeſently after ſnatched it out of his Hand to whom 70 e 
it was delivered, and toze off the Seal: And the Court ſeemed to 386. 
incline, in regard it was to confeſs a Judgment in this Court, that 2 —4 
it was a Contempt, upon which an Attachment might be ganted. 


Anonymus. 


A Pꝛobibition was pꝛaped, to ſtay a Suit in the Court Cha see 1 sid. 
ſtian fo2 Tithes upon the Suggeſtion of a Modus, which 231 
was alledged in this Manner: That the Proprietors and Occupiers 
of ſuch a Manor, or any Parcel thereof, ſhould pay a Groat to the 
Parſon for Herbage Tithes. | 

The Court held that this could not be, fo2 if a Man had but two 
Q thee Foot of G2ound in the Manoꝛ he ſhould pay a Gzoat ; but ye. 2. 
it cught to have been lald: That the Proprietors and Occupiers 
« ſuch a Manor, for themſelves and their Farmers, had paid Four 

ence. 8 . 


Twiſleton verſus Hobbs. 


A on fo2 theſe Cows, Vi are a Forger of Bonds, a Pub. Poſtca 18. 
| liſher of Forgery, and ſue upon forged Bonds. * * * 
The Jury found the Defendant Not Guilty, as to the firſt 
Cows, and reſolved the laſt Cows were not ationable, it not 
being laid that he knew of the ur. | | 


Sir 
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Sir Thomas Grieſly's Cafe. 


Neounation againſt him foz topping of the bigb way, the Mom 
I was Obſtupabat. Jt was paved in Evidence, that he plowed 
it up; and relolven, it did well maintain the Infozmation. = 


Anonymus. 


ng» Mod N Debt, I the Defendant wages his Law, the Oath of the 
346 85. | Eleven which are ſwoz?n de credulitate, map be diſpenſed with 
by the Plaintiff s 9ſſent. Vid. Mag. Charta, c. 28. 


T. Jones 21. Note, Jt was adjudged in the King's Bench, 19 Car. II. That if 
1 $50»: 174- a Pziſoner eſcape by the PermiMon of the Sheriff, yet he may be 
Poſtea 7. 269. tetaken by the Party at whoſe Suit he was condemned; fo2 it may 
1 1, 339 de the Sheri is inſufficient ; and it is not Reaſon that bis own 
"2-2 At Gould damnifie the Plaintiff, Vide Hob. 202. But the Sheriff 

himſelf can't afterwards retake him tho' the Party may. Vide Cro. 


Car. 75, 240, 235. 


* 


— »» — 
— 


Termino Sancti Hillarii, Anno 20 & 21 Car. II. 
In Banco Regis. fy 


Barnes verſus Bruddel. 
Ction fo2 theſe Moꝛds, alledged to be ſpoken of the Plain- 
1 Sid. 396. A tiff, (viz.) She was with Child , S. whereof ſhe miſ- 
1 Ralle 19, carried; and concludes, That by Reaſon thereof ſhe was 


ev. 261. lo ought into her Father's Diſpleaſure that he turned her out of 
2 Keb. 451. ©0029, and that ſhe was bzought within the Penalty of the Statute 
Poſt. 7. 10, Of 18 Eliz. And in Maintenance of this Aﬀion a Cale was cited 
21, sn, Ne. gut of Rolle's iſt Part 3 5, inter Meadows & Boyneham, an Adion was 
bzought fo2 calling one, Whore, Per quod conſortium amiſit Vi- 
cin ſuorum; and held it would lie. And in Anne Davie's Caſe, 
4 Co. 17. it is held, That ſince the Statute of the 18 Eliz. cap. 3. 

to ſay, One had a Baſtard, would bear an Action. | 
But notwithſtanding the Opinion of the Court was, That ſuch 
an Afton would not lie unleſs a ſpecial Damage had been alledg- 
ed, as to ſap, She had loſt her Marriage, as in Anne Davie's Caſe ; 
Comberbs, and the Reaſon upon the Statute alledged in the Caſe, wag ſaid 
$91, 3922 bp Twiſden to be of mp Loꝛd Coke's putting in; fo2 Juſtice Jones 


: oer affirmed to bim, there was nothing (aid thereof in the Caſe, 

chat has a Baſtard-Child is not puniſhable by 18 Eliz. unleſs the Child becomes chargeable to the 

Pariſh, 2 Salk. 694. | | 
5 | YEE. Anonymus 


— eto — " ——— — — — 2 5 
Hill. Anno 20 & 21 Car. II. in B. R. 5 
— EEE CINTY — N — 8 - ed 8 3 ay 1 


Anonymus. 
a2 


F a Tradeſman contracts Debts and gives over trading, he r ad. un. 
may ve afterwards a Bankrupt within the Statute in reſpect ,;;.* ” 
of the Debts contracted befoze : And fo tt was (aid to be ruled in 2 Keb. 453. 
Sir Job Harvey's Cafe. beer þ 171 


Anonymus. 


Matren may pay Tithes by Cuſtom: So of Doves in a Croke Car. 
1 Dove-houſe, 02 Fiſh in a River. 339. 


Note, Jt was (aid by Twiſden, That if a Libel be in the Eccle- , Keb. 45: 
ſiaſtical Court foz a Thing whereof they have Cogniſance, altho' 
the Party intitles himſelf to it by Cuſtom, no Jyohibition lies. 


Anonymus. 


| A P2ohibition was pꝛaped, fo2 that they cited him to anſwer unto Raym. 170. 
Articles in the Eccleſiaſtical Court, and did not deliver a Co- FN. 43-E, 

py of the Articles; and it was granted quouſque they ſhould deliver Kab. 51 

to him the Copy : But the Pꝛohibition which was taken out was 404, 445. 

abſolute, which the Court being tnfozmed of, they div not think fit * Lev: 180- 

to grant a Conſultation, but to diſtharge that Pzvhibition by a Suu. 

perſedeas. Mhereupon they poteeded and ercomminicated the 

Party foz Default of anſwering : (ho again moved the Court fo2 

a Pꝛohibition, and one was granted with a Mandamus in it, to ab- 

ſolve him, if it were fo2 not anſwering befoze they gave him a 

Copy of the Articles. ; 


Bains and Biggerſdale. 


R202 to reverſe a Judgment in an Acton of Debt upon a 
Bond in Rippon-Court ; becauſe it was entred upon the 
Reco, Aſſid' damna ultra miſas & cuſtagia ad 10 l. and doth not 


ſap, Occaſione detentionis debiti, o Occaſione prædicta; and the 
Judgment was, Quod recuperet damna prædicta, and doth not 


ſap, per Juratores aſſeſſa: Pet notwithſtanding the Judgment wag 
aſſirmed. | | 


Billingham 


6 


Fill. Anno 20 & 21 Car. II. in B. R. 


Keb. 590. 


2 
Variance. 


4 Mod. 246. 
2 Lev. 85. 
Far. 87, 153. 
5 Mod. 302. 


Vid. 3 Cro. 
619. | 


2 Keb. 454, 


4357, 527. 


pꝛomiſed that they would pay the Sum which Parrie owed to the 


Poſtea 318, 
332. 


Billingham and Vavaſor. 


TB to reverſe a Judgment in Debt, in the Court of York : 
. ai ned, ? | : : 
Firſt I the Aariance between the Count and Plaint; fo; 
the Plaint was entred, Ad hanc Curiam venit & queritur de Pla- 
cito deb ſuper demand” 14 l. and the Count was fo2 12 J. But 
it was anſwered, That the Certainty of the Sum needed not to 
be expꝛeſſed in the Plaint, and ſo Surpluſage. But otherwiſe it 
is of a Ulariance between the Oziginal and the Count; fo2 the 
CUrit muſt compꝛehend the Certainty ot the Debt; and 2 Cro. 311. 
was cited, where Debt was bꝛought in the Common Bench foz 40s. 
and after the Return of the Pluries Capias the Entry was, Quod 
Querens obtulit ſe in pI'to deb 40 1. and affigned toz Erroz, and diſ- 
allowed. But to that it was ſaid, That that was but a Biſpziſion 
in the Entry of a Continuance which had a fozmer Recoꝛd to war- 
rant it: And here, tho the Certainty of the Sum need not to 
have been erpꝛeſſed; yet when it is, the Plaint muſt not vary 
from it. Et adjornatur. 


Bourne verſus Maſon. & al' 


17 an Aſſumpſit, the Dlaintiff declares, That whereas one parrie 


was indebted to the Plaintiff and Defendants in two ſeveral 
Dums of Boney, and that a Stranger was indebted in another 
Sum to Parrie ; that there being a Communication between them, 
the Defendants in Conſideration that Parrie would permit them 
ta ſue in his Mame the Stranger fo2 the Sum due to him, they 


Plaintiff ; and alledged, that Parrie permitted them to ſue, and 
that they recovered. After Non Aſſumpſit pleaded, and a Ger⸗ 
dit fo2 the Plaintiff, it was moved in Arreſt of Judgment, That 


the Plaintiff could not bing his Action, o: he was a Stranger 


to the Conſideration. | | 
But in Maintenance thereof a Judgment was cited in 1658. 
between Sprat and Agar, in the King's Bench, where one pꝛomiled 
to the Father, in Conſideration that he would give his Daughter 


in Marriage with his Son, he would ſettle ſo much Land. After 
the Marriage the Son bzought the Aﬀion ; and it was adjudged 


maintainable. And another Caſe was cited of a Pꝛomiſe to a 


. Phyſician, That if he did ſuch a Cure, he would give ſuch a 


Sum of Money to himſelf, and another to his Daughter; and it 
was reſolved, the Daughter might bzing an Aſſumpſit. TUhich 


Caſes the Court agreed: Foz in the one Caſe the Parties that 


bzought the Aſſumpſit did the meritozious Act, tho' the Pꝛomiſe 
ns | : was 


dk Fomication were expꝛeſſed that Prohibitions ſhould be 
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was made to another; and in the other Caſe, the Nearneſs of the 

Relation gives the Daughter the Benefit of the Conſideration 
perfozmed by her Father; but here the Plaintiff did nothing of 
Trouble to himſelf, oz Benefit-to the Defendant, but is a meer 


Stranger to the Conſideration ; wherefoze it was adjudged Quod 
nil capiat per billam. ors Slot I ee SE Joining 


Herbert verſus Merit. 


Pꝛohibition was pꝛayed to the Eccleſiaſfical Court, fo? that 
the Defendant libelled againſt the Plaintiff there, fo2 callin 
of het, Impudent Whore, which was ſaid. to be only a Mom 
Paſſion ; and the later Opinions have been, that unleſs 


But the Court denied it in this Caſe, it being an Offence of 
Spiritual Cogniſance, and Eaton and Ailoffs Caſe. 1 Cro. 7 
0 7 110. and Pewe's Caſe, 339. were cited. 


The Sheriff may ſell Goods that he takes in Execution by a f r. 
Rar Facias, at any Rates, if the Defendant denies to pay the ec# 20, 1. 
oney. 


Nota, No Action of Debt lies againſt the Sheriff when the Eſcape. Vide 


Party eſcapes who is taken 
upon the Cale only. 


upon a Heine Pꝛoceſs, but an Aion ****+ 


Vaughan and Lloyd. 


N an Audita Querela, the Party appeared upon the Scire Facias 1 Sid. 406. 
I and demurren, foz that the Scire Facias boze Date the 23d Dap of : Sa. e. 
October, and the Audita Querela the 23d of November after. To * N 
which it was ſaid, that this Fault in the Beſne Pzoceſs is aided by 
Appearance; but if an Dzginal ſhould beat Date upon a Sunday 
O the like, the Appearance of the Party would not help it. But 
on the other ſide it was laid, That the Party had no Day in Court 
by the Audita Querela, and this was a Default in the firſt Pꝛoceſs 
agatnft Him, and compared it to a Scire Facias upon a Judgment, 
in which ſuch a Fault ſhall not be cured by Appearance. To which 
the Court agreed. Foz there the Scire Facias is the Founvation, 
and quaſi an Oꝛigina, and the Judgment is given upon it; but Cre. 424 
here the Scire Facias is only to bung in the Party to anſwer, and 
in the Nature of a Beſne Pzoceſs, and the Judgment is given up- 
on the Audita Querela ; wherefoze they diſallowed the Demurrer. - 


* 


— 


— — —„ 
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Barnes verſus Hughes. 


Ebt tam pro Domino Rege quam pro ſeipſo, upon the Stat. of 

' 5 Eliz. cap. 4. fo; ererciſing of the Trade of a Gꝛocer in Sa- 
_ FA lisbury, not being bound Appzentice thereanto. The Defendant 
Lit. Rep16;. Pleads Nil debet, and being tricd by Niſi Prius, and a Cerdi for the 
3 Lev. 71. Plaintiff, it was moved in Arreſt of Judgment, that this Acton could 
+42, not be bzought in this Court, fo by the Stat. 21 Jac. cap. 4. It is 
453. enacted, That all Offences againſt any penal Statute, for which an 
2 Mod. 246. Informer may lawfully ground any popular Action, Bill, Plaint, Suit 


bog 3. 4 or Information before Juſtices of Aſſize, Niß Prius or Goal-delivery, 


Caſe. Juſtices of Qʒer and Terminer, or of the Peace in their General 
Quarter-Seſſions, ſhall be commenced, ſued, &. before the (aid 

Juſtices, they having Power to hear and determine the ſame; and 

not elſewhere ; which Negative Moꝛds, as it was ſaid, take away 

WE the JurisdiFion of this Court: And whereas 51 Eliz. reſtrained not 
the King's Attomey becauſe it oniy made mention of Common Jn- 
foxmers ; the King's Attoznep is erp2efly named in this Statute, 
and the Caſes in 2 Cro, 85. between Kenn and Drake, and Shoyle 


ct Sa 


wouſd be to little Purpoſe, if it did not extend to Aﬀtons of Debt, 
as well as Jnfozmations and Indickments. But it was ſaid on 
the other ſide, That it could not extend to Actions of Debt, fox 
they could not be bzought befoze Juſtices of A ſuze, 02 the other 
Juſtices named in the Ad; and it ſhall only extend to ſuch Suits 
as an Jnfo;mer might lawfully commence befoze them. And it 
has been reſolved, That this Act did give no new Jurisdi#fon ; as 
1 Cro. 79. 02 112. Farrington and Keymer's Cale, in an Jnfozma- 
tion upon the Statute of 23 H. 8. cap. 4. fo: ſelling of Beer at 


Courts where no Pzotetion 02 Mager of Law ſhall be allowed in 
any Suit grounded upon it, extends only to the Courts at Weſt- 
minſter ; as 6 Co. in Gregory's Caſe it was reſolvd,That no Jnfoz- 
mation fo2 any Dffence againſt this Statute could be commenced 
befoze the Juſtices of Afſize 02 Peace at the Seſſions, notwitſtand- 
ing the Ad in 21 Jac. whichozwdains, That Suits foz Dffences againſt 
Pena Laws ſhall be befoze them and the reſt there mentioned; fox 
the Act only extends to thoſe Offences fo2 the which an Inkoꝛmer 
might lawfully ground any popular Action befoze them; and it was 
never held that that Act gave any new Jurisdition. Now if this 


which certainly was never the Intent of the Statute, and would 
be very miſchievous ; fo2 if the Offender goes out of the gy” 
ws . - alter 


” . * 
. * 
— 
4 » 1 — — — 
* 


and Taylour's Caſe, 2 Cro. 178. were quoted. And the Statute 


an unlawful Pzice, which gives the Fozfeiture to be recovered in 


- Aﬀton cannot be b2qught in this Court, the Statute mult repeal - 
8 great Part of the Remedies given by 5 Eliz. againſt this Offence, 
and only leave it to be puniſhed by Jnvictments and Jnfozmations, 


; 
| 
: 
| 
| 
: 
: 
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after the Offence committed, he cannot be puniſhed ; fo2 the Ju⸗ CT 
ſtices named in the Statute cannot pward Pꝛoceſs out of the re. 375. 
County, and therefoze foꝛ that Reaſon there (ſhould be Remedy in C.]. ſaia this 
a Court of General Jurisdiction, ond ſince 21 Jac. there have been e 4 
many Pzecedents of like Adions; all which would be reverſed, if Proceß of 
that Act ould take away Actions of Debt in this Court. And kfoz Ovrlawry 
theſe Reaſons the Caſe being moved divers Times, the Court be © 
gave Judgment fo? the Plaintiff. Styl. 340. gala him. 


Poſtea 364. 


n 


* 


Anonymus. 


N Debt upon an Obligation the Ocfendant ple:ds, That he 
delivered it as an Eſcrow, & hoc paratus verificare. This pio. Com. 
Plea is vicious, fo2 he ought to ſhew to whom he delivered it; 5 , 
and alſo he ought to conclude. his Plea, & iſſiat nient ſon fait. IR 


Anonymus. 


' A Leaſe to; Pears is made to A. and then another Leale is made Poſtea g1. 
, fo2 twenty Pears, to commence after the Expiration of the : 84“ * 
fozmer Leaſe, if B. and C. ſhould ſo long live, with a Reſervation contra Fan- 


of ſeveral Things, and Reddend' 3 1. nomine Herioti after the 892 v. Carve, 
Death of B. oz C. B. dieg during the Continuance of the firſt 


' Leaſe. The 3 1. muſt be paid; ko; it is not in the Nature of a 


Rent, but a Sum in groſs, 
Clipſam and Morris. 


be Plaintiff in an Aſſumpſit declared, That J. S. being fn- 1 Lev. 248. 
| debted unto him in 50 1. gave him a Rate directed to the Pen,, 
Defendant, requiring him to pay the Plaintiff the aid Sum of : Keb, 40r, 

50 l. Chen he ſaith, that the Defendant upon Utew of the Note, in 443, 453: 
Conlideration that the Plain: iff would accept of his Pꝛomiſe fo 
— and flap a Foztnight fo2 the ſame, he did aſſume to pay 

im. ; 


To which the Defendant demurs fo? the Inſufficiency of the Con- 


ſideration; it being nothing of Trouble 02 Pzejudice to the Plaintiff, nge 72: 


02 Benefit to the Defendant, fo2 he might ſue his Debtoꝛ in the Winch * 
mean Time; neither is it alledged, that the Defendant was indebted 
to J. S. But if it had been in Conſideration, that the [Plaintiff would 
accept of the Defendant foꝛ his Debtoꝛ, that might have been good; 
koꝛ that is an implied Diſcharge of the other, whom ik he had ſued, 22 
the Defendant might have had an Action. 1 Roll. 29. And oz this 6. 
Reaſon the Opinion of the Court was againſt the Plaintiff. And 

this Point was ſaid to be adjudged between Newcomen and Lee 

in this Court, Paſchæ 16 50. Rot. 62. Styl. 249. Note, In the prin- 


cipal Caſe here Judgment was 1 for the Defendant, 1 Lev. 248. . 


| Anony- 


ev. 259, And ſo fn the Caſe of an Alignment by Commiſſioners of Bank- 
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NY Anonymus. : 
Poſtea 16, Man was indicted fo2 ſaying, The Juſtices of the Peace had 


&c. ib. 


2 Kebo 444. A nothing to do with the Exciſe : And it was quaſhed by the 


Opinion of the Court; foz ſuch an Jnfozmation could not make 
a Man criminal. i 5 


Nurſtie verſus Half. 


Wh pe Gzantee of a Reverſion bzings an Action of Covenatit 
138 againſt the Leſſee foz Years, fo: Non - payment of Bent. 
3 Mod: Rep. The Queſtion was, Whether it ought to be laid where the Leaſe 
336, 337» is alledged to be made g; 02, where the Land lies? It yos ſaid, 
355 41. That the Statute of 32 l. 8. c. 34. which gives the Action of 
3 Lev. 394 Covenant to the Atlignee of the Reverſion, ſaith, That they ſhall 
2 Keb. 439, have ſuch Actions in like Manner as the Leſſors ſhould have had, 


448, 468, Now if it had been wougbt by the Leſſo2, it Had been tranſitoyy, 


-  rupt, the Aflignee of the Commiſſioners of Bankrupt fhall bzing 
Debt as the firft Credito2 ſhould have done. | 
But it was ſaid on the other Side, That the Statute intended 

not to allign it as a bare Choſe en Action, but to knit it to the 

Reverſion z and where it ſaith, The Aſſignee ſhall have Remedy 
5 Mod. 338. in like Manner ; that is, the fame Remedy in Subſtance : And in 
I the Caſe of the Bankrupt's Debt the Contract is only aligned, 
And in the 42 E. 3. cap. 3. it is ſaiv, That an Afton of Covenant 
tay fox the Alugnee at the Common Law. But becduſe the Court 
was not full, it was thought fit this Cale ould be adjourney 
till the next Term. | 


1 Roll. 519. Note, Jt was ſaid in this Caſe, the Todd Reddendum makes 
9 10. a Covenant, * 


Day and Pitts. 


Pꝛohibition was moved foz to ſtay a Suit in the Spiritual 
Coutt, upon a Suggeſtion, that it was fo? calling one Old 
Thief, and Old Whore; and if there were any ſuch (lows ſpoken, 
they were ſpoken at the ſame Time z which Suggeſtion was not 
>Lurs.1043, $00Þ ; fo2 the Mos ought to have been fully confels d. and 
it was ſaid by the Court, That this Matter ought to have been 

pleaded there, and if they had not admitted the Plea, then to 

move fox a P2ohibition, and not befoze. 


42 Keb. 471. 


Gilman 


* - = 


= © —_ 
— —ů—ů— 
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Hill. Anno 2 


Siliman «nd Wright. 


Urgh moved againſt Wright (Steward of Havering-Court in 1 did. 410. 
| Eſſex) fo? refuſing to admit Gilman an Attozney in this Court 1 04 47 
to appear fo2 a Man in an Action ſued againſt him there; alledging; 
That the Attoznies of the Courts of Weſtminſter might patiſe 
in any inferioꝛ Court; neithet had they a Pzeſcription oz Char- 
ter to have a certain Number of Attoznieg of their own, and to 
exclude others. 3 e e e 
But becauſe it was the general Uſage.of thoſe inferioz Courts 
to admit none but theit own Attoznies, tho' the Court ſeemed ta h 
incline, Chat they ought not by Law to refuſe others; and it mas W=5* Cre. 
ſaid to be ſo adjudged tn the 15th of Car. 1. in one Darcie's Caſe ; ca. 


yet they would be adviſed until the next Term. | 

Note, Dne who ts ſubpena'd ko a (Uitnels, map have a tit Witneſs pri- 
of Pꝛiuilege to pzotet him from creſts in going and returning. 

| Anonymus. 6 

P2ohibition was granted to the Court of the Matthes of 
Wales fo2 that Lands being deſcended to an Jnfant, which 
was ſubject to a Truſt, they had not only enjoined the Poſſefſlon of 
thoſe Lands, but of other Lands deſcended ta him. And it was ſaid 
by the Court, That they could not ſequeſter Landg at all, foꝛ the 


Perfozmance of a Decree of their Court to pay Boney. Foz they 
can only agere in perſonam, & non in rem. 8. 


2 Keb. 472. 
1 Sid. 189. 


Ca. 


1 2 | det , 
ebd., was determined; foz no Conſpiracy lies upon an Indiament be- 


1 


| 
1 
| 
| 


Er. Car. “ erunt; and held not to be good, becauſe the ite cannot convert 
Nov. 6, 
I 


1 donne i O77 
oc 551 Af 
ill! nn? ob. 0 


C 


12 
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In Banco Regis. 


Anonymus. 


pe Sheriff returned Non eſt inventus to a CUlrft bzotight 
Pollca 44. a gainſt his own Batliff, and deltvered to him. But the 
Court amerced him Fonp Shfllings, and he was ozdered 
to amend his Return, 


Anonymus 


Rover and Converſion was bzought againſt Baton and eme, 
for that they ad uſum proprĩum converterunt & diſpoſu- 


* 


4 Keb. 476. | 
V. Yel. 166. 


with her Husband. Vide poſt. 24, 33- 
Skinner and Gunter, Ge. 


* Bill in the Nature of Conſpiracy was bꝛougbt againſt Eher, 
Hob. — A fo2 that they, confpiratione inter eos habita, cauſed the Platn- 
366- , ff to be arreſted in London, on purpoſe to ver him and have 
23, 25, 362. him impiſoned, knowing that he was not able to find Bail, where- 
z Saun. 228. ag thep had no Cauſe of Afton. The Defendants pleaded Not 
2 Keb. 4, Ouilty, and the Jflue was found only againſt one of them. 
476, 4%. It was moved in Arreſt of Judgment, That the Declaration 
was infufficient, becauſe it was not declared that the firſt Action 


1 
7. 
Poftca 18. 


koze Acquittat. 
But the Court inclined to diſallow this; fo2 here the Gꝛound 
of the Ackion is the caufleſs Troubling of him to put in Bait: But 
- when a Man is indited, he lies under the Scandal of the Crime 
until he is acquitted. . 
Raym. 118, Another Exception was, That this Bill being in the Nature of 
oe i CUrit of Conſpiracy, there being One only found Guflty, the 
*3+ Aitton falls. But it was laid, True, it is ſo in Caſe of Conſpiracy 
| dt ge one of Felony; but here tis rather in the Nature of an 
on upon the Caſe, and the Conſpiracy alledged is by May of 
Acgrabation. Fitz. N. B. 116; Et adjornatur. Poſtea 18. 


4 Rex 
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—— 


Rex verſus Bromley: 

N Jndicement was removed hither the laſt Term out of Mid. * Keb. 476. 
A dleſex, againſt Edward S. of Perjuty, and he was named 
:dward all along in the Indictment unto the Concluſion, and then zi momer in 
t was, & fic prædictus Johannes commiſit perjurium. The Court indictments. 
as moved that this might be amended, and it was ſatd, Indict - Jide Haube 
ments removed out of London have been amended by the Diigi- :;. ©. „6 
nal, fo2 they do not certifie that, but only a Tranſcript ; and a 7: 
Jury have been telummoned to amend an Jndictment found in this 
Court; and in this Caſe, if by Examination of the Clerk of the 
Peace it appeared, that the Jndictment certified varied from the Po. 23. 
Oziginal, it might be amended ; ſed Curia adviſare vult. | 


Nota, It a Venire Facias be returned and not filed, a new one 
may be taken out. | 


Thomas Burgen's Cafs. 
N Indictment was bꝛought ag ainſt Thomas Burgen, fo? ſel. 1 Sid. 40g. 


| | > Keb. 477. 
A ling Ale in black Pots not marked, and doth not conclude ' $69; 


tra formam Statuti, and held to be good enough, fo2 the Com- 250. 
mon Law appoints juſt Beaſures ; and tho the Statute adds this 
_ Circumſtance, yet the Crime being at Common Law, the Con- 
tluſion is as it ought to be. pate 3 
U Ahere a Statute makes an Offence moꝛe penal, (as that which 
depzives one that ſteals the Ualue of five Shillings, out of a 
dwelling Houſe in the Day-time, of his Clergy,) yet the Con- 


— of an Jndickment in that Caſe is not contra formam 1 Saund. 249. 
tatuti. ( 4 


Cr. Elis. 
Nota. Where one is ſued by a Name with an Ali Add, 72% 249» 
tian muſt be expꝛeſſed after the firſt Name. mY $1. 669. 

| Clerke and Cheney. IO 


N Treſpaſs fo? breaking of bis Cloſe, the Defendant juſlifles 2 Keb. 4%. 
by Reaſon of a Way from bis Þouſe thozough the Place nere, . 
altam viam regiam in parochia D. vocat. Londen Road, and Hob. 189. 
was joined upon the (Wap, and found foz the Plaintiff 2 Jt 5 Mod-1,2,4 
vas moved in Arreſt of Judgment, that there was no Iſlue joined, 58d. 
fo? the Intertainty of the Terminus ad quem, Whither this (Way 
ſhould lead ; and one that juſtifies tos a (ay, if he Wledges the 
lace from whence, and to which, and that it leads over the 
lace where, tis ſufficient, tho he miſtake the other n. 


—— 
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ges of it, and tho this be the Defendant's own Plea, pet he 
— take Exceptions to it, not being cettain enough to make an 
ue. | 
Sed non allocatur, fo in regard it is found that he had a May 
_ - ober the Place where, it is not material to the Juſtification wht- 
ther it leads, it being after Uerdi#, when the Right of the Caſe 
ts tried: And it is added at laſt by the Statute of Oxford, 16 Car. 
And ſo Twiſden ſald, it was the Opinion of all the Judges at 
.. . Serjeants-lnn, he putting the Caſe to them at Dinner. 


Norris and Cuffuill. 


Nan Action upon the Caſe the Plaintiff declated, That the De⸗ 
J fendant in Conſideration of fix Pence pad in Hand the 13th 
of Jan. 17 Car. and that the Plaintiff would pay him 2o s. a Month, 
he pꝛomiſed to ſerve him in his Glaſs-houſe- after the firſt Jour⸗ 
ney of Glaſs ; and ſets forth, quod primum iter vitrii tunc prox. 
' fequens aggreamentum prædictum fuit 21 Feb. 17 Car. which was 
= Pear befoze, and that the Defendant did not come to ſerve 
m. < | 
After Uerdi{# fo? the Plaintiff it was moved in Arreſt of Judg- 
ment, That the Platntiff had not declared ſafficiently of any 
Journep ok Glaſs after the Agreement, but that alledged, appears 
to be the Year befoze. Et ad jornatur: This Caſe being moved 
again, Twiſden (aid he had put it to the Judges at Serjeants-Inn, 
— they were all of Opinion that it was well enough after a 


* 


— 


Heath verſus Pryn. 
& an EjeQione Firmæ of the Rettozy of Weſtbourne in Chiche- 
k 


ſter, upon Mot Guilty pleaded, it appeared upon the Evidence 
__ at the Plaintiffs Title was as Pꝛeſentee of the Gzantee of the 
: Keb. 484, next Avoidance from the Lozd Lumley, and Letters of Jnſtitution 
556, Ander the Seal of the Ddinary were p2oduced ; but by Reaſon 
| of the Times (the Oꝛdinar , Parſon and Patron being ſequeſtred,) 
no Jndutton followed thereupon, until the King's Reſtozation ; 

this Inſtitution was 1645. Soon after the Defendant was placen 
in this Church by an Dzdinance of Parliament, and hath en- 
joped it ever inte; and there was an Act of Parliament made, 
12 Car. 2. which confirms Miniſters in their Poſſeſlons of any 
*Benefice with Cure, tho' they come not in by Admiſſion, Inſtitu⸗ 
tion and Indudion, but accowing to a Fown uſed in thoſe Times, 
in which Ack there is alſo a Clauſe of. Reftſtution'of ſequeſtred 
Pintſters, to (ach Benefices as they had been ſeized of by taking 
_ the Profits, Cr 


f Wo 
—_— 


—_— —— 


— 
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It was alledged on the Defendant's Side, that the ÞPlointith pꝛa⸗ 
bung nothing of 0 Pꝛeſentation, the Jnſlitytion; cawd not be ad- 
mitted as an Evidence of it, eſpeciat{y-in this Cal, where the In. 
dution was ſo long aſter ; to which the Court did incline. Aud 
then the Dath of the G2antce of the nert Avoidance was offercd, 
which was not admitted, altho' his Intereſt was erecuted by the 
Pzeſentment. And it was ſaid, That an Aſſignoz might be ſwozn 
a Witnels to the Afligument of @ Leaſe, where there were no 
Covenants. It was allo ſaiv, That the ]Plaiutiff was uot, within 
- Claufe of Reffitution of the Act of 12 Car. becauſe be was never 
ſeized by taking the P2ofits, which cannot be until Inductton, ac- 
coding to Hare and Bickler's Cale, in the Commentaries, quod 
fuit conceſſum. | | 5 
To which it was replied, That neither was the Delendant 
within the Clauſe of Confirmation, becauſe the Bectay ith Qus⸗ 
ftion was not a Benefice with Cure, fo: there is belonging ta it 
a perpctual Qicativge endowed, and the Gicar comes in by ad- 
miſſion, Inſtitution and Jndueion, who perfozms Divine Service, 
pays the Spnodals and Pꝛocurations, repairs tbe Chancel ; and 
therefoze it hath been adjudged, that (ych a Ticar hall have Arbo- 
res in Cœmiterio: And it was (aid that the Statute of 21 H. 8. 
againſt Pluralities, doth not extend tg Rectozies. where there ave 
Uicaridges endowed. And Linwood deſcrihes a Beuefice without 
Cure, cujus cura Vicarĩis perpetuo exercenda eſt : Qfher wiſe where 
the Gitar is tempozal any removeable. And the Difference ig iater 
curam actualem & habitualem. And tis the Cute that the Reck gz 
bath, and ſo hath every Biſhop in his Dioceſe ; who when he gives 
Inſtitution ſaith Accipe curam tuam & meam; but the Act ani 
extends to the firſt. 19 
Jt appeared alſo on the other Side, That the Parſan had come 
once 02 twice a Pear, and preached and adminiſtred Sacraments ; 
aud that without the Uicar's Leave, and alſa paid Firſt. Fruſts: 
Upon oll this Matter the Opinion of the Court was, That the 
Parſon had a concurrent Cure with the Uicar, and reſembled it 
to the Caſe where there are two Jucumbents in one Church 
and coming in by Admiſſion, Juſtitution and Jyduction, the Uicg 
could not diſcharge him of the Cure gf Souls. But Donatives, 
Which ate conferred by Laymen, are Gne cura. 555 


Note; The Plaintiff's Counſel would haye denten the I of . 61 


12 Car. to be an At of Parliament, becauſe they were not ſum⸗ 
moned by the King s TUrit z but the Judges would not admit it 
to be queftioned, and ſaid, That all the Indges reſolved, that the 
Act being made by King, Lows, and Commons, they ought not 
nam to pꝛy into any Defects of the Circumſtance of calling them 


together; neither would they ſuffer a Point to Le ſtirren, * 


4 
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Hob, 109. in the Eſtates of ſo many were concerned. Notwithſtanding all 
33 + 5:15: this, the Jury found fo2 the Plaſfitiff. Jt ſeemed by the Court in 
this Caſe, that Letters of Inſtitution muſt be under the Tplilco- 

pal Seal ; ſed vide Cro. lib. 1. 249. ; 


The King 4g«i»ft Burford. 


Antea 10. HE was inditted, fo2 that he ſcandaloſe & contemptuoſe pro- 
1 „ palavit & publicavit verba ſequentia, viz. That none of 
1 Ley. 52. the Juſtices'of Peace do underſtand the Statutes for the Exciſe, un- 
on leſs Mr. A. B. and he underſtands but little of them, no, nor ma- 
1 Mad. 7: ny Parliament-Men do not underſtand them upon the reading of 
Cumberba. them. And it was moved to quaſh the Jnditment, fo? that a Man 
46, 65, 66: could not be indifed fc2 ſpeaking ſuch Mods; and of that Dpi- 

mon was the Court: But they ſaid he might have been bound to 


bis Good Behaviour. 


—. 


Privilege. - (the Court, who was a Copyholder of a Yano2, where the 


2 Keb. 255- bim. But it was laid, that this might be taken to be a Parcel of 
486, 49, bis Tenure, fo the Lozds uſe to ſeize the Land ko; not executing 
508, of it; and his Puvilege ought not to depzive the Lo2d of the 
x Cro. 422. Service of his Tenant. Jn the Book of H. 6. the Archbiſhop of 
York being bound by Tenure to colle# the Tenths, pleaded the 
King's Letters Patents in Diſcharge thereof, and they were dil⸗ 
| allowed; and tho Attozates have had their Pzxtbilege where tyep 
March 30. habe been pꝛeſſed fo: Soldiers, as in Venable's Caſe, 1 Cro. 8 Co. 
Cr. Car. 389. Entries, 436. Spring's Caſe, and 1 Cro. 283. and where by Cuſtom 
ft came to an Attomey's Turn to be a Conſtable, vid. Roll. 2. part 
276. pet theſe are publick Services to which every one is bound; 
but Paivileges may be allow'd to exempt particular Perſons, as the 
King may grant to one, that he ſhall not be of a Jury. 
But the Court inclined to grant the Mrit; fo it did not appear 
that it was Parcel of his Tenure, but rather impoſed upon him by 
the Cuſtom of the Manoꝛ; and if Attoznies ſhall be diſcharged 


of the Service of the Common-wealth, a fortiori of any pzivate 


- Service, Vide poſtea 29. 


7 4 


a A tuttt or Pilvilege was prayed fox stone, an attomey of 
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and entire Damages being given, it was naught fo all. 


_ alledged in his ow w. 
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Thie King verſus Webb. 


FN an action brought againſt him fo2 imbeziling of the King's Sid. - $14, 
Goods, which was laid in the Declaration to be in London; * Keb. 38 
it was moved fo? the King, that the County might be changed: 
And the Court held the King might chooſe his County, and might 
wafve that which he had ſeemed to have elecked befoze, as he may 
waibe his UNE and join Jſſtie, & contra. 


Perry's Caſe: 


[N an Jnfomation of Foꝛgery agiinſt him, being an attomey Poſtea 35. 
of the Common Pleas, it was alledged, That he had framed 7,2: 4 

a certain Mriting in the Fozm of a Releaſe at Sherborn, and 1 sid. 6;. 
that he publiſhed and gave it in Evidence at Dorcheſter, and the 

Venue came out of Dorcheſter; whereas it was ſaid,. it ought ta 

have come out of both Places. To which it was anſwered, That 

the Publiſhing, and not the Ftaming, was the Crime, But not- - 
withſtanding it was held to be a Pil trial, and being in an Jnfox 


mation it was not aided by any Statute. Poſtea 35. 


Anonymus. 


N Wines « and Converſion, amongſt other Things the Plat: 
tiff declared de ſex bovibus, inſfead of bobus. Upon Not 


guilty pleaded, and found fo2 the Plaintiff, and entire Damages 


Jt was moved in Arreft of Judgment, That the Jury ought 
to have given no Damages; fo2 bovibns being a Wow * 
0 
which it was anſwered; That if the Mod be infenſible, notwith- 
ſtanding the Anglice, the Jury ſhall not be intended to have re- 
garded it in the =Siving of Damages; and if it hath a Dignifi- 
cation, then it is well enough ; but 'twas anſwered, Bovibus was 
an old Latin Mod, and is found in Plautus, and tis bobus only 
by Contraction. Jt was alſo objected, That the Plaintiff bzought Potcz zo, 
this Action as Executoꝛ, and the Trover was laid in the Teſta- 3* 
toz's Time, which was not lufficient, tho' the Converſion was 


But the Court held neither 'of theſe Exceptions ſufclent to 
arreſt Judgment, 


D Rum- 


* 
* 


— 
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Rumſey verſut Rawſon. 


Poſtea 23. 12 Replevin, the Defendant avowed foꝛ Damage-feaſant. 
Raym. 151, The Plaintiff replies, That the Parſon of ſuch a Pariſh, anti 
> Keb. 410, all his Pedeceſfo2s, have had Time out of Bind Common in the 
493, 594 Place where, &c. belonging to his Glebe, and that the Beaſts of 
the Plaintiff were Levant and Couchant upon the Glebe, and be 
put them into the Common by the Licence of the Parſon. | 
Poſt. 384. The Defendant traverſes that they were Levant and Couchant, 
21 os, and found fox the Plaintiff, Aud it was moved in Arreſt of Judg⸗ 
007 O90. e PE | 
That the Plaintiff had not alledged Batter ſufficient to juſfffy 
bis Beaſts going in the Common; ko no other Beaſts ought to 
be put into the Common, but thoſe of the Tenant of the Land to 
which it is appendant, oꝛ thoſe which he takes to compeſter his 
Land. Fitz. N. B. 180. B. and that tho'the Common be claimed fo2 
a certain Number. | RIES -oþ a 
And the Opinion of the Court was, That the Defendant 
might have demurred in this Caſe, But after a Gerdi the Court 
tall fntend they were Beaſts which the Parion pꝛocured to com- 
peſter his Land, and the Right of the Cale is tried, ſo aided bp 
the Statute of Oxford. But they gave farther Time to ſhew 
Cauſe, Poſtea 25. e 


Anonymus. 


Pot 323: A N Action was bꝛougbt fox theſe cos, [Thou haſt received 
1 Sid. 413. A ſtoln Goods, and knew they were ſtoln. Alice S: ſtole 
Antea 3- them, and thou wert Partner with her] Fog the firſt os the 


N. 5 c. Court held them not actionable; fo2 they might admit of a juſtt- 


N. 29. fiable Conflruction, as if the Goods were waived. But the taſf 
Keb. 494. were holden ſufficient 3 fox Partner with ber muſt intend Partner 
in the Felony. 8 55 ü 
Skinner verſes Gunter & al. e 
Antea 2, be Caſe was moved again by Pemberton. and alledged in 
Foſtea 23, Maintenance of the Action, That it was but in the Nature 
25. of an Action upon the Caſe; fo2 at the Common Law no Mrit of 


See 1 Salk. Conſpiracy lay but fo2 indiſting one of a capital Crime; and that 
. after an Acquittal by Uerdict. But ſince the Stat. of 33 Ed. 1. de 
3 Salk. 9. Conſpiratoribus, Actions have been bꝛought foꝛ Conſpiring to indi 
5 Mod. 349, one of Treſpaſs, 02 to ſue one maliciouſly without Cauſe of Action, 
#7 16g. as this Caſe is, and fo is Br. tit Conſp. pl. 2. and by F. N. B. 116. 


299, 301. | 4 | ſuch 


— — _— —— — 
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the Title of the Anion in this Caſe is In placito tranſgr. ſuper ca- 
ſum ; and fo2 theſe Reaſons all the Court were of Opinion km the 
Plaintiff. Vide antea 12. 


Braithwaite / Caſe. 


Burgeſſes of the Town of Northampton, to be reſtozed to his 
Place of Alderman there. 

They make a Return, and in their Return ſet fo2th the Letters 
of 16 Car. by which they were incozpozated; and Power 


ſuch an tion in the Nature of Conſpiracy lies againſt one. And #*fes 234 


Raithwaite bꝛought a Mandamus to the Mapoz, Bailiffs and Keb. 458. 
67,179, 183, 


217. 
1 Keb. 33, 
1 Lev. 148. 


is given them of holding a Common Council, conſiſting of a : $alk. 433. 
Mapa, 2 Bailiffs and 48 Burgeſles, and that the Bayoz, Batliffg, 3 1 229. 


and ſuch Burgeſſes as had been Bayozs (commonly called Alder- 
© men) ſhculd have Power, upon juſt Cauſe, to amove any Common 
Council⸗Man from his Place there; and then they ſet fozth how 
Braithwaite was a Member of the Common Council, and had 
committed divers Offences, which they expꝛeſſed in particular. 

CUhereupon, the 18th of Dec. 17 Car. the Common Council afſem- 
bled together, & ſummoniri procuraverunt the fatd Braithwaite ; 
and he not coming to anſwer, was the ſame Day amoved ab of- 
ficio ſao & loco ſao in Communi Concilio per Majorem & Bur- 

ſes authorĩtate, & ſecundum CHartam prædictam. | 

It was alſo ſet fozth, That they had a Command from the King 
and Council to amove him. Upon this Return there were four 
Exceptions taken. | 
Firff, That it did not appear that he was ſummoned ; fo2 it 
ought to have been, qui quidem Braithwaite poſtea ſummonitus 
fait, and not ſummoniri procuraverunt. Sed non allocatur; fog 
it was held clearly to be all one. Dtherwiſe, ik it had been quod 
procuraverunt J. S. eum ſummonire. 

A ſecond Exception was, That their Pꝛoceedings were too 
quick ; fo2 they amoved him the ſame Day wherein he was ſum- 
moned. - Sed non allocatur; fo? it appearing he lived in the ſame 
Town, and refuſed to come to make his Defence, thep might im- 
mediately amove him. | | 

A third Exception was, That they had exceeded their Power, 
which was only to amove him from his Place in the Common 
Council, and they had amoved him from his Office. Sed non al- 
locatur ; fo tis that wherein his Dffice conſiſts, and indeed it 
was ſa averred in the Return. 8 

But the main Exception was, Foz that they had not (as was 
alledged) purſued their Authozity; fo2 the Bayoz, and ſuch Burgel⸗ 
les who had been Mapoꝛs, have Power given them to amove. And 

here the Amotion is ſaid to be per 3 & Burgenſes, ſo that it 
| ; | Bos 2 


might 
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Nota hoc. 


And Quære 


the Quo 
Warranto 
Caſe. 


Fi. fac is s. 
5 Co. 32. 


I Saund. 303. 
Poſt. 2 1. 221. 


1 Sid. 412. 


might be by the Yayo? and Burgeſſes which never had been 
2s z and if in Regard it was indefinite, it ſhould be intend: 
ed, that all the Burgelles were there, and it may be the amotion 
was by the Uote of ſuch Burgeſſes as hat not been Mapoꝛs, they 
being the greater Number, and the others might diſſent; as if 
the Yayo? and Court of Adermen in London were impowered to 
do a Thing, and this is done per Cives Londirfi, it cannot be good. 
Sed non allocatur. Fo? | bs HARSH e. 
Fittt, it ſhall be intended, That all the Burgeſſes were there, 


and that they all agreed in the Amoving of Braithwaite. And if the 


Truth were, that the Burgefles which were qualified, difſented, 
which muſt not be peſinmed, they might ding an Action upon the 
Caſe fo2 the falſe Return: And further, to enforce the Intend⸗ 
ment as before, it is ſaid to be per Ma jorem & Burgenſes ſecun- 
dum Chartam: I it had been returned, that he was amoved ſe- 
cundum Chartam generally, that had not been good, fo: there 
muſt be the Manner returned, that the Court map adjudge whe⸗ 
ther the Authozity be purſued. 

It was further declared by Kelyng, Rainsford and Moreton, 
That the King and Council might distranchiſe any Member of a 
Coꝛpoꝛation. And it was ſatd by Rainsford, That the Tails of 
Northampton were omdered to be pulled down by the King and 
Council; a fortiori an Aldetman might be diſplaced upon juſt 
Cauſe; and here was no Exception to the Cauſes returned. But 
to this Twiſden (aſd nothing. TWILL ;- 


Merchant contra Driver Adminiſtrator' Rowe. 


UU. a Fieri facias tu leby a Debt recovered againſt an Exe- 
| cutoꝛ, the Shcriff returned nulla bona; whereupon: after a 
Teſtatum, &c. a TArit was awarded to the Sheriff to enquire, 8c. 
who returned, That Goods to the Ualite of the Debt came to the 


2 Keb. 488. Executoꝝ s Hands, & elongavit, vendidit, diſpoſuit & ad proprium 


are ſo; as tis a good Martant fo? a 


uſum ſuum convertit. And Tſe was taken by the Party, who 


came in upon a Scire facias, quod non elongavie, &c. and the Ju- 
ry found fo2 the Platntiff. And it was moved by Saunders in At- 


_ teſt of Judgment, 


That there was no pꝛoper Iſſue, neither did it appear that there 
was any Devaſtavit; fox the Etetutoꝛ may eloigne and ſell. the 
Goods; therefoze the Return and nue ought to have been quod 

Devaſtavit. | | F $79 $97 © T0) 

Sed non allocatur; fo2 this tantamounts; and the Pzecedents 

Capias in Withernam when 
the Defendant-in Replevin hath eloign- 


the Sheriff returns, that 


ed the Beaſts; ſo theExecuto? ought to be charged de bonis pro- 


priis upon his Return. 


3 Wharton 
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Wharton and- Brook. 


N an Aiton fo2 Moda, the Plaintiff declared, That ſhe was cr. car. 211. 
and had been a long Time a Bidwife, and got divers Gains; eb, 459. 
and that the Defcudant, to ſcandalize her in her Pzofefſion, ſatd ,1. 45. 
of her, She is an ignorant Woman, and of ſmall Practice, and Cro.Car.211. 
very unfortunate in her Way: There are few that ſhe goes to, F9%*** 
byt lie deſperately ill, or die under her Hands. | 
The Court held the Aﬀion. maintainable. 

But Iwiſden (aid, This hath been adjudged, where one brought Vide antea 
an Ation, declaring the was a School · miſtrels, and taught Childzen 5 %K. 
to Write and Read, by which che got her Livelihood; and that 
the Defendant ſaid of her, She was a Whore, and that J. S. kept 
her as his Whore: That to flander one in ſuch a P2ofeſſlon was 
not maintainable without ſpecial Damage. 53 


Sir Thomas Player (Chamberlain of London) and Jones, 


Reue by the Judges, Chat the By · Law in London, whereby 1 Sid. 284. 
the Number of Carts were reſtrained, was a good By - Law. Keb. 27, 


. 
Walter ad Chauner. 1 +a 288, 
N Treſpaſs the Defendant juſtifies fo? Damage-feaſant. The : Ro. Abr. 
Plaintiff in his Replication pzeſcribes foz Common, in the 3% 7 5. 
Place where, &c. in this Panner: . 9 
Until the Field was ſown with Corn; and after it was ſown Miller and 
& poſt Blada illa meſſa, until it was ſown again. To which the bd _ 
Defendant demurs. a . 
And it was ſaid, That this Pꝛeſcription was unreaſonable, viz. 267. 
To have Common in Land ſown. To which it was anſwered and 
reſolved by the Court, That as the Pzeſcription was laid, the 
Common was not claimed until after the Com was reaped. 


Nota, Upon a Fieri facias the Sheriff returned, That he had #i. facias. 
taken Goods, and that they were reſcued from him by certain bott 5 21 
Perſons : And it was held to be no Return, and that he was to : Rel. 4 

amerce . 7 p I | . N. 2. 


A I 


NE recovers Debt, and then bzings a new Action of Debt 

8 4— = 1 1 * pleads @ Tener of 

oney befoze the Aﬀton bzought, & uncore priſt, and the 
Plaintiff could have no Coſts, K* : 

| Jf 


— 


11. ev. 265. 


| Faſch. Anno 21 Car. II. in B. R. 
I mne a. Ir the Defendant plead in Abatement ok the UUrit, and the 
en 65-  Platntiff demurs, and tis adjudged againſt the Defendant, it ſhall 


Yelv. 112. 


Raym. 118, be only quod reſpondeat ulterius. 


r sid. 2522 But if be alledge any Thing fn Abatement whereupon, Jſſue ig 
joined and tried, and found againſt the Defendant, there the 
Plaintiff ſhall have bis Judgment to recover his Debt. 1 
Skier and Atkinſon. L | 
\ 21"f.289, 1 N an Ation upon the Statute of 8 H. 6. of Foxcible Entry, the | 
*2 :16..y; Secondaty craved the Ditefton of the Court befoze he could 
2 Keb. 496, tax Cofls; and they were doubtful fn it, and rather inclined, that 


499, 598, the Plaintiff was to have no Coſts : But upon the Utew of Pil- 
;Cro. 53, ford's, Caſe In 10 Co. and the Books there cited, they reſolved 
: Leon. 282. that he ſhould have treble Coſts, _ 


2 Leon. 52. 


| Croſſe aud Winter. | 
N an Action fo2 theſe Wozws, Thou art a | thieviſh Rogue, and 


1 Saund. 246. 

Wo = didſt ſteal Plate from Wadbam College in Oxford. 
2 Keb. 4% The Defendant juſtified, ko: that he did ſteal the College 
1 Danv. 142, Dlate. 


143. * The Plaintiff replied, De 1 injuria ſua propria. The Noꝛds were 


alledged to be ſpoken in London, and thither the Venire facias was 
awarded, and there was a Uerdick fo2 the Plaintiff. 

Jt was moved in Arreſt of Judgment, That there was a Wil: 

Trial, fo2 the Jury ought to have come out of Oxford; fo2 the 
Tſſue is joined upon the Matter in the Juſtification, and the 
Moꝛds are conkeſſed: And with this agrees Ford and Brooke's 
Cale in 3 Cro. 361. expzeſly. 
Hob. 76. But it was tefolved by the Court. That this was afded by the 
1 late Statute made at Oxford, being tried by a Jury of the pꝛoper 
Poſtea 13, County where the Ation is laid, tho'the Aue upon Pleading may 
263. . ariſe out of another Place and County. 


As 3 246. Note, An ad of Parliament was made to continue fo? thꝛee 

$2.79 Pears, and from thence until the End of the next Seffion of Par- 
| lrament and no longer. And it was reſolved, That this muſt be 
intended a Seffon, which commences after the three Pears ex- 
pired: Fo2 if a Seſſion ſhould be within the three Years, and con⸗ 
tinue foz maup Pears after, the Act would continue. 


1818. 4% Note, It Cannot be called a Seſſion of af HT unleſs the 
King paſſes an 1 


. 
* N a 
4 ** "4 
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The King nd Serjeant. 


Pon a Certiorati to remove a Convidion of foxcible Detainer Sid, 9414. 
by the Ale w of the Juſtices of the Peace upon the Statute * jo N 
5 R. N the Recozd returned was, Queſta eſt nobis Jana Wood 384. 

EP a od quidam pacis Domini Regis perturbatores in domum Potts 25. 


con ond! exiſtens liberum tenementum ipſtus Janz manu forti in- 
grefl ſunt, &c. 


Exception was taken to it, becauſe it was not adtunc exiſtens 
liberum tenementum ipfius Jane. 
To which it was anſwered, That altho' in an Indictment of 1 Mod. 73: 
Foxcible Entry it mult appear that the Place was the Freehold of 
the Party at the Time of the Entry with Fozce, becauſe upon the 
Finding of it a Reſtitution is to be awarded, and where tis ge- 
nerally exiſtens liberum tenementum, it may be referred as well 
to the Time of the Jndi#ment, as to the Entry; pet here 'tis not 
material, becauſe no Reſtitution is to be awarded; but the Male- 
fatozs being convicted by the Uiew of the Juſtices, are to be 
fined and impꝛiſoned: And the Pꝛecedent in Mꝛ. Dalton's Book 
of Juſtices of the Peace, fo. 356. makes no Mention of whoſe Free- 
hold at all: But however here, exiſtens liberum tenementum ſhall 
be referred to the Complainant, tho' there be not adtunc, and of 
that Opinion were the Court: But Twiſden was of Opinion, 


That it was not neceſſary to be alledged in this Caſe at all, 
Poſtea 25. 


Sir Andrew Henley verſus Dr. bordell. 


In an Action upon the Cate the Plaintiff declared, That he Poſes 25. 
being a Juſtice of the Peace the Defendant had indifed him foz wr] I * 
reſcuing of a Aagabond out of the Conſtable's Hands, who bzought 16. 
him befoze him, ſo that the Law could not be executed againſt him, : Keb. 45s, 
Jt was laid. To indict a Ban fo2 ſuch a Crime in the Execu - 
tion of his Office, was adionable; and it has been often reſol- - | 
ved, That an Action would lie fo2 Indicting a Man of Barretey, 
and in the Book of Aﬀiſe 13. fo2 Jnditing one fo2 Treſpaſs. And 


to this the Court did incline; but they would further ng. 
Poſtea 25. 


Lt 


FE The King verſus Ring. 


Rroz to teverſe a Judgment in an Jndictment of Fozgery - Keb. 139, 
againſt Ring upon the Statute of 5 El. cap. 4. for that he 74% 5®'» 
fcienter, ſubdole & falſo fabricavit quoddam falſum factum & ſcrip- 


tum indentatum barganiz & venditionis, which was ſatd to be 1 
en Per quod Harriſon Keymer & Henry Keymer did " 2 f f 


WIS . 


- al =. . 
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| J. S. fuch Lands: And then ſets fozth the Jndenture verbatim, & 
| quod poſtea prædict' Ring ſclens præd' chartam eſſe falſam & con- 
1 trafactam, vi & armis pronunciavit & publicavit; and this wag 
| ea intentione ad pertutbandum ftatum, titulum & interefle of Har- 
riſon und Henry Keymer, and their Heits. 
| The firſt Erro2 afligned was, That the Indictment was foz 
Forging of a Deed of Bargain and Sale; and the Jndentures ſet 
foth were a Leaſe and Releaſe; Alfo it did not appear in what 
| Court it was inrolled; and it muſt be inrolled at one of the four 
Coutts at Weſtminſter, 82 befoze the Jaſtices of the Peace at the 
Sieſſions, to be a Batgain and Sale; and whereas the Indick⸗ 
ment is fo2 Foꝛgety of u Deed, per quod Harriſon and Henry 
Keymer did ſell, only one of them was Patty to the Deed ſet foxth, 
And ft ought to have been in quo continetur that they did ſell, 
and not, Thep did ſelf, whereas the Deed was fozged, which, as 
was ſaid, is oppoſitum in objecto. And where it is that Sciens 
prædictam chartam eſſe falſam, vi & armis pronunciavit & publica- 
vit, it was ſaid it ought to have been, Vi & armis prædictam char- 
tam pronunciavit & publicavit: And fo; this Vaux 8 Caſe in 4 0. 
was cited, where it is Nich. neſciens prædickum potum cum vene- 
no fore intoxicatum, fed fidem adhibens dictæ perſuaſioni dicti 
W. recepit & bibitz and becauſe it was not prædictum venenum 
recepit & bibit, it was held inſufficient fox Jndictments muſt 
1 bave peciſe Certainty. fo: 44. | 
I Another Exception was, That this Fozgxery was ſald to be ea 
* intentione ad perturbandum ſtatum, titulum & intereſſe of them 
and their Heirs, and it did not appear that they had a Freehold ; 
S and the Puniſhment inflied by the Statute is moze ſevere when 
the Fozgery is to diſturb the Freehold, than when it only concerns 
| u Chattel: Alſo it ought to appear in whom the Freehold was at 
the Time of the Fo2gery, as an Indictment of Fozctble Entry 
upon the Statute of 8 H. 6. muſt erpzeſs in whom the Freehold 
was at the Time of the Fozee. Ee adjornatur. 


Anonymus. | 


1 Pon Pꝛocefs againſt one, the Sheriff returned a Non eſt in- | 
8 ventus, and an Aﬀidavit was made, That the Defendant 
was one of the Sheriff's Batliffs ; and the Sheriff was amerced. 


Anonymus. 


antes 14. N Trover and Converſion againſt Baron and Feme, the Plafntiff 
Poſtea 33 declared, Quod ad uſum proprium converterunt, which was 
naught, becauſe it muſt only be ad uſum of the Husband ; and yet 
* Vide Vent. jt map be converterunt if ſhe were pzeſent ;- yet whatever ſhe doth 
Ter. 145. Is the Act of her pusband. 1 Cro. | 87 

| 4 4 | 


oy ment. Antea 18. 
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Sir Andrew Henley verſus Dr. Burſtall 


7" HE Caſe was moved again, and ſpoken to in Arreſt of Ante ; 

i Judgment, That no Acton would lie'fo pzoceeding againſt auen $4 25 
a Man by Indictment; and it would diſcourage all legal Pꝛoſecu - 
tions of Dffences, and 4 Co. 14. b. was cited, where it is reſol- 
ved, That no Afton lies fo2 exhibiting of Articles to a Juſtice of the 
Peace againſt one, tho' the Matter be falſe; no2 fo? pꝛeterring a 
ſcandalous Bill in the Star-Chamber, concerning Things where- 
of the Court had Jurisdictfion. But an Action upon the Caſe, oz 
Conſpiracy, lies where Life o: Member are bzought in Jeopardy 
by a malicious Indictment ©  - | 
But notwithſfanding the Court reſolved, That the Plaintiff 
thould have Judgment. Tho” 'twas further alledged, That there | 
was no Iſſue joined; fo? in the Pleading and Joining of the Jfſue Vide pot. 
the Defendant's Chziſttan Mame was miſtaken, but the Court 
would amend that, it being rightly named befoze in the Recoꝛd. Vide antes 


Garbo £3 15. 
Y The King and Serjent. "EP 
N Jndi#ment of Foꝛcible Entry and Detainer was preferred Antcs 23. 


againſt Serjent; and the Jury found, as to the Detainer with „„ 44, 
Force Billa vera; but as to the Entry, Ignoramus: And it was vel. 99. 
moved to quaſh this Jnditment, becauſe they ought to have found eb. 505. 


all oz none; and of that Opinion was the Court. Antea 23. 
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Rumſey ver ſus Rawſon. 


T HE Caſe was moved again by Yz. Solicitoz, That the Antes 18. 
1 Plaintiff having intitled the Parſon to Common foz 200 

Sheep, evant and couchant, and that theſe Beaſts were levant Poſtea 384. 
and couchant, and that he put them in by the Licence of the Par- 

fon ; he ought to have ſhewn, That the Licence was by Deed, be. Cro. 573. 
ing to take a Pꝛoſit in alieno ſolo; and the Statute (which gives 

Remedy after Uerdi#, when he doth not ſay, Hic in Curia prolat) . 
doth not aid this: And tis neceſſary to plead a Thing by Deed, 

whoſe Nature requires it. 4 

But to this it was anſwered by Jones, That a Parole Licence = Cro. 574. 

was ſufficient in this Caſe, being only to take the Profit unica Posta 124, 
vice, there paſſing no Eſtate in it: And the Plaintiff had Judg- :6;. 


2 Saund.z27, 


4 
2 9 . 
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3 - Pomfret verſus Ricroft. 
Poſtea 4. IN Covenant the Plaintiff declares, That the Defendant demi⸗ 
1 Sid. 429. ſed unto him a certain Meſſuage, excepting a Piece of O20und 
1 whereupon a Pump food; and grants, that he ſhall have the free 
543, 369. Ale of the Pump during the Term; and covenants; that he ſhould 
1 Danv. 233. gnjoy dimiſſa præmiſſa 3 and aſſigus a Bꝛeach. in that he ſuffered 
Antſiam prædictam eſſe fractam & totaliter ſpoliatam. And to this 
the Defendant demurs. 85 8 
And it was ſaid in Maintenance of the Axton, That the Deken⸗ 
vide poſt. 44, dant having granted the ixee Cle of the Pump, was bound to da 
43 all Things neceſſary to make his Gzant effectual to the Plaintiff, 
oz eile he bzoke his Covenant of Enjoying 5 and if the Plaintiff 
ſhould come to repair it, he would be a Treſpaſſer : And of this 
Dpinion was Kelynge. But Twiſden conceived, That an Action 
of Covenant would not lie, there being no erpzeſs Covenant to 
repair ic: Otherwiſe if he had taken away the Pump; and here 
he might bzing an Aﬀton upon the Cale, becauſe he loſt the Uſe 
ol it; and they Two being only in Court, it was adjourned, 


Poſtea 44. 


Anonymus. 


2 Roll. 139. Pꝛeſentment was made in a Leet fo2 erecting of a Glaſg- 
No. 2, 141. A Houſe, which was ſaid to be ad magnum nocumentum, per 
juratores Jurat' pro Dom' Rege, & Dom' Manerii, & tenentibus, 
2 Keb. zoo. It was ſaid, A Yan 9ught not to be puniſhed fo2 erecting any 
Ching neceſſary to the Exerciſe of his lawful Trade; but it was 
anſwered, That this ought to be in convenient Places, where it 
map not be a Nuſance. Fa; Twiſden ſaid, He had known an Jn- 
fozmation adjudged againſt one foz crefting of a Bzew-lguſe near 
Serjeants-· Inn: But the other Juſtices doubted, and agreed, That it 

was unlawful only ta ere ſuch Things near the King's Palace. 
But this Pzeſentment was cleariy ill, becauſe it was not ad 
commune nocumentum: And it was ſaid further, That the Leet 
was the Ming's Court, and therefoze-it ought not to be Jur' pro 
Dom' Rege & Dom' Manerii, & tenentibus. But the Court held 
it Surplulage foz tenentibus, aud good fo? the King and the Loꝛd 
of the Mano: F02 Leets are granted to the Loꝛds ag derived out 
ol the Tourn, foz the Eaſe of the Refiants within its Jurisdiftion, 


2. Cro. 382. 


T 15 More 


- 
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More verſus Lewis. 


IN an Aſſumpſit the Plaintiff declares upon two Pꝛomiſes; Poſtes 44- 
one was, That in Conſideration he had done him multum & 45 


gratiſſimum ſervitium, the Dekendant pꝛomiſed to pay him ten 2 Keb. 488, 


Pounds a Year. | AK 
The Conſideration of the other was, That he had done him Leon. 30. 
multa ficia. | 225. 


Upon Non Aſſumpſit pleaded, and found fo2 the Plaintiff, as ta 
both the Pꝛomiſes, and entire Damages given, it was moved in 
Arreſt of Judgment, That neither of theſe Conſiderations were 
ſufficient, eſpecially the laſt; fo2 there ought to have been ſome 
Service particularly expꝛeſſed. Te 1 | 
To which it was an{wered, That this being after a Uerdict, 
the Court muſt intend, that the Plaintiff gave.in Evidence ſome- 
thing that he did, which was a Conſideration ſufficient ; otherwiſe 
the Jury would have given no Damages. Anda Caſe was cited 
in Hutton's Rep. 84. where the Plaintiff in an Aſſumpſit declared, 
That in Confideration that ſhe had ſerved the Defendant and his 
Wife, and done them loyal Service, that he would give her 138. 
4d. And a Jerdi# being found fo2 her, ſhe had Judgment. Sed 
nota, In the Book nothing was ſaid to be moved in Arreſt of 
Judgment, but the Jnſufficiency of the Conſideration, in reſpet 
that it was executed, and laid to be done at the Requeſt of the 
Defendant. _ Fn | 

But the Court held clearly, That nothing being particularly 
expꝛeſled in the Conſideration of the ſecond P2omiſe in this Caſe, 
it was meerly void; and etitire Damages being given, the Plain- 
tiff could not have his Judgment. And thereupon Judgment was 


entred, Quod querens nil capiat per Billam. 
2 © © Gregory verſus, Eads. 


Rro2 to reverſe a Judgment given in the Coutt at Warwick, poſtea 45. 
in an Aſſumpſit, where the Platntiff declared of thzee Pꝛo⸗ 1 1796 

miles, whereof one; was found fo2-the:Plaintiff, and as to the other : Keb. 36, 

Two, that the Defendant Non Aſſumpſit z and Judgment was 535- 

given foz the Plaintiff foz that which was found. fo2 him; but 

no Judgment was given as to the other; that the Plaintiff ſhould ——; 

be amerced pro falſo clamore, 02, quod Defendens eat inde fine die. 

And it was aſſigned fo2 Erroz, That this Judgment was defetive, 

and ought to be reverſed. Ta which it was anſwered, That vid. con. 

the Judgment ought to ſtand foz ſo much as was good; and 2 Cro. 2 Cro. 424- 

243. was cited, where, in an Action fo2 Wozds ſpoken at divers 

Times, the Jury found the Defendant guilty as to all, and gave 

ſeveral Damages; whereuyoy there was Judgment; and a * 5 


— 
—_— — A. F WI 


. 


r 1 — — 
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of Erro2 bzought and aſſigned, in that the TUows ſpoken at one 
of the Times were not actionable. TUhich being agreed, the 
Court reſolved, That Judgment ſhould be reverſed only quoad 
them, and ſhould ſtand fo2 the Reſidue ; fo2 utile per inutile non 

1 Cro. 442. Vitiatur. And Slocomb'sg Caſe (1 Cro. 319.) where a Writ of Er- 
tanz was bzought to reverſe a Judgment, given in an Aion fox 
Mozds, and aſſigned, in that it was entred, Conceſſum fuit quod 

querens nil capiat, & c. whereas it ſhould have been conſideratum: 

Pet becauſe the Cows were inſufficient, the Court (tho they held 
the Manner of the Entry erroneous) ozered Judgment to be gi⸗ 
ven, Quad querens nil capiat per Billam. Et adjornatar, Poſt. 39. 


: Roll. 769, Note, Jt was ſaid by Serjeant Maynard, That after all the E. 
* 97: didence given in an Jnfozmation, the Ring's Counſel may, with: 
out the Party's Conſent, withdzaw a Juroz, and try it over again: 
And ſo he ſaid it was done by Hobart, Attomep General, 5 H. 7. 
and in the Exchequer by Noy, in King Charles the Firft's Time. 


Barkley verſus Paine. 


N an Aſſumpſit in an inferioz Court, the Conſideration was, 
That the Plaintiff ſhould ſolicit a Cauſe in Chancery. 
The Court reverſed the Judgment fo? Want of Jurisdiction. 
It had allo another Fault, fo; it was Defendens in miſericordia 

o <A 


e Anonymus. 


Vice antea 2, I C was moved to quaſh a Return of a Reſcous, foz that it was 
* Vi & armis in Ballivum meum affraiam fecerunt, & e cuſtodia 
mea adtunc & ibid” reſcuſſerunt, and not Vi & armis reſcuſſerunt. 
Sed non allocatur; fo2 by Reaſon of adtunc & ibidem, vi & armis 
mentioned at firſt, ſhall be applied to all. 


Hanway verſus Merrey. 


*HE Caſe was, The Defendant had covenanted to pay the 

"10 Plaintiff a Sum of Boney the 24th of June next; whereup- 

2 Keb. %Y on the-Plaintiff takes out a Latitat, Teſte 3 Maii, returnable the 
laſt Day of Trinity-Term following, and arreſted the 'Defendant 

i 2, 00 upon it: Mhich being made appear to the Court, they diſcharged 


es the Arreſt. Foꝛ tho tis allowed a Ban may take out a Latitat befoze 
1 / the Money is due; yet the Party muſt not be arreſted upon it be- 
© | koze: And this differs from an Oziginal, which if it bears Teſte be- 
e dense the Money be due, it is abateable; but the Latitat is only to 


bing him in cuſtodia, that the Plaintiff may declare againſt him 
by Bill, and after that the Proceedings upon the Latitat ** J 
FE 5 FOR Note, 
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29 
Note, By the Cuſtom ot᷑ London, the Debtoz map be arreſted Hob. 86. 
befoze the Money is due, to make him find Surettes. 2 Cro. 667, 


It was alſo moved, That the Defendant might have Coſls, 
being put to the Charge of Motions to be diſcharged ; but the 
Court would grant none, it being but fo2 Taking out of the Pꝛo⸗ 
ceſs of the Court. oF 


Stone's Caſe. | 


HE Caſe being moved again, the Court (abſente Moreton, Antea 16. 

S c dubitante Rainsford) granted a (Urit of Pꝛivilege altho' 3 
he were obliged by his Tenure to be the Lozd's Reeve, fo2 the Pꝛi⸗ : Keb. 308. 
vilege is pꝛeſumed moze antient than the Creation of the Tenure, : Pane. 
on at leaſt ſhall be pyeferred, fn as much as it concerns the Admt- 8. 
niſtration of Juſtice. And Kelynge ſaty, An Attozney. could not | 
be amerced fo2 not doing Suit to his Lod's Court, at ſuch Time 


as his Attendance is required at Weſtminſter. Antea 16. 
Sir Robert Cotton verſus Daintry. 


N Trover and Converſion fo: Goods and Money affigned by 1 dd 41, 

J Commiſſioners of Bankrupt, upon Not guilty pleaded, the 18. 543,“ 

Mueſtion ot Fat befoze the Jury was; Mhether Sir A. B. (whoſe 58. 

the Goods were) was a Bankrupt? 8 7 | 

The Plaintiff pzoved, That he had Silk und other Berchandiſe 

in his Warehouſe to a very great Ualue ; and that upon the Cre- 

dit of them he took up divers Sums of Boney, and afterwards 

Cold them ; but could not pzove that they were bzought in after the 

Debts contracted ; oz that he had expozted any Thing at any Time 

after, 02 a good Chile before. | 11 

To this the Court delivered their Opinions, That the Selling Ante« 5. 

ok ſuch Perchandile, ik they were but the Effects of his koꝛmer Folter 166. 
Trading, (fo2 he had been a Turkey Merchant) which he could not 1 840.411. 

put off immediately upon his Ceaſing to trade, could not make him bs 

a Trader; fo2 the Statute only extends to thoſe that live by Buy: 

ing and Selling. Jt was alſo pzoved, That he had a 16th Parte 

in a Coal-ſhip, . which at pzeſent traded to Newpaſtle, but bꝛaught 

no pꝛeſent P2ofit to the Owners, ſhe being much in Debt fox Re- 

pairs. It was (ald to be reſolved in one Craſhaw's Caſe, That 

the having a Part in a Ship vid not make a Man a Trader ; but 

that was a Merchant⸗Ship, which the Owner let out to Ftatght; 3 Mod. 325. 

but the Dwners fraighted thts Ship themſclves,- and were to have 

an Account of Pzofit aud Loſs, and that if an Owner refuſed to 

fraight, he was compellable. But in regard it could not be pzoved _ 

that Sir A. B. had fraighted, oz that he had received any Account +, 

of Pꝛofit, Kelynge and Twiſden were of Opinion, That it did not - *' . 

LEY make 
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ed, and that it was fit to be made an Example to other Jurtes : 


_ a Writ of Erroz was bzought, which was ſealed about an Hour 
_ befoze Execution executed. CUhereupon it was moved, That the 


z Keb. 506, 
os. 54 
ar. R. 54. 


3 Lev. 312. 


1 Mod. 28. 
Sty. 159. 
God. 439. 


Vide 1 Salk. 


12. 

4 Mod. 403. 
I Sid. 88,407. 
Raym. 57. 
2 Keb. 502. 


3 Cro. 377, 


f 1 167. 


Antea 17. 
Noy 87. 

T. Jones 173. 
1 913. 


Tot done to the Teſtatoz, it could not be bzought/'by the Execu- 


make him a Trader. Rainsford and Moreton doubted, There⸗ 
fore it was offered the Plaintiff's Counſel to have it found ſpectal- 
ly; but they declined it, and the Jury found a General Uerdif fox 
Ehe Dap after, Motion was made koz a new Trial, Affidavit 
being made, That the Fozeman of the Jury was Bꝛother in law 
to one of the Creditoꝛs of Sir A. B. The Court was alſo infozmed, 
That the Plaintiff, after the Uerdi#, had paid the Jury 4 1. a Ban, 
whercas the Rule of Court is, That they coming but out of Hert- 
fordſhire, ſhould have but 20s. a Man. 2 

Moreton and Rains ford held neither of theſe Reaſons ſufficient, 
Foz the Firſt, it was their own Laches that they did not challenge 
upon it. Fo2 the other, They thought the Bzeach of the Rules 
of Court ought to be puniſhed, but did not think fit to ſet aſide 
the CIerdiX fo2 it. "Rs | 3 2871 | 

Twiſden koz the laſt Reaſon held a new Trial was to be grant- 


Foz if the Parties may gibe what they will, it is to be pꝛeſumed, 
the Ability of one 02 other will much incline the Jury to find fo2 him, 
from whom they may expect the greateſt Reward. | 85 

Kelynge held both Reaſons ſufficient foꝛ a new Trial; which 
could not be, in Regard the Court was divided; whereupon Judg- 
ment was entred fo2 the Plaintiff, and Execution taken out, and 


Sheriff might bing tye Boney into the Court, foz'that'the Mit 
of Erroz was a Superſedeas; fo2 though. the Sheriff ſhall not be 
in Contempt, if he makes Execution after the TUrit, if no Super- 
ſedeas be ſued out, fo2 that he had no Notice; yet the CUrit of 
Erro2 immediately upon the Sealing kozecloſes the Court, fo that 
the Execution made after is to be undone ; of which Opinion was 
the Court, and ozdered the Money to be bzought in, and not de- 
livered to the Plaintiff. *; | | 


Mr. Juſtice Moreron's Caſe 


JE bzought Debt as Executoz upon 2 Ed. 6. fog not ſetting 
fozth of Tithes due to the Teſtatoz. Upon Non debet 

pleaded, and a Uerdict foz him, it was moved in Arreſt of Judg- 

ment, That this being a Foxfeſture given by the Statute fo2 a 


toz, To which it was anſwered, That this Action was main⸗ 
tainable within the Equity of the Statute 4 Ed. 3. that gives the 
Executo2 Treſpaſs de bonis aſportatis in vita teſtatoris. So an 
Ejectione firmz lies upon an Ejeũment done to the Teſtatoz, and 
Trover and Converſion, where the Converſion was in the wOy 

» | ETFS, Lo... 


4 c 


CD 
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ok the Teſtatoz. x Cro. adjudged, That an Executoz may bꝛing an 
Action upon the Caſe againſt the Sheriff, foz an Eſcape upon 
Melne Pꝛoceſs ſuffercd in his Teſtatoꝛ s Lifetime. And the Court 
were clear of Opinion fo2 the Plaintiff, and ſaid, Jt had been fo- 
merly reſolved lo in the Exchequer-Chamber, But this Action 
does not lie againſt Executors for their Teſtators not ſetting forth 
of Tithes. 1 Sid. 407. | 


4 Tie Lady Wortley verſus Holt. 


CUrit of Erro2-was bought to reverſe a Judgment given in 1 sid. 4:3. 
| Dower, in the Common Pleas, which being affirmed in this 8 435, 
Court, a CUrit of Erroz was bzoight returnable in Parliament, 1 We 106, 
which was diſcontinued by the P2ozogation of the Parliament. 285. 
Another Crit of Erroz was bzought Teſte the laſt Day of the. . 
SeMon of Parliament, viz. 1 March, returnable 19 November, 
the Day to which it was pꝛozogued. 22 
The Court reſolved, That though the firſt TUrit ot Erro2 was 
not diſcontinued by any At of the Party, yet this ſecond ſhould 
be no Superſedeas. Firſt, It was doubted, whether this TUrit of 
Erro2 bearing Teſte the laſt Day of the Sefflon, was not deter- 
mined by the Pꝛoꝛogation? And it was held clearly, That a Urit 
of Etro? returnable | ad proximum Parliamentum could not be 
good: But here the Parliament was pzozogued to a Oay cer- 
tain. But however. all the Court held, That in regard of the Poſtea 100, 
Length of Time in the Return it ſhould be no Superſedeas. And . . 
Twiſden cited a Caſe between Limmery aud Limmery, where a 285. 


285. 
{Urit of Erro wag-bzought Teſte 28 Nov. teturnable 28 Nov. 18 44,45. 


proxime ſequen' in Parliament, and reſolved to be no Superſedeas, 2 Cro. 341. 
by Reaſon of the Length of the Return. | 


Anonymus. 


N Infomation was exhibited againſt A. B. foj caufing to be 2 Keb. zes. 
framed, pzinted and publithed a Scandalous Libel, entitled, 448 ge. 
kc. thereby ſcandalizing of one C. D. Upon Not guilty pleaded, Salk. 48, 
it appeared upon the Evidence, that after the Diſcovery of the #2: te. 
Libel, there were Warrants from the Low Arlington, Puincipal , Ke. 
... 
be the Contriver of it, where were found 1% 8. 
two of theſe Libels printed. | r 199 pred 
The Dpinion of the Court was, That this was no Trimie with- 5 ©* 59.5 
in the Inkonnation, though he gave no Account how they cane 
there; and the Þaving-of- a Libel and not Delivering of it to a Co. 125 B. 
Magiſtrate, was only puniſhable in the-Star-Chamber, unless 
the Party malicioully publithed it; | | 


A N 


! Anonymus. | 
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Anonymus. | 
Hob. 192, I the Jury, upon an Titie joined in a Prohibition upon a Modus 
00, 3e. Decimandi, find a different Modus, yet the Defendant ſhall not 


e have a Conſultation, fob it appeats he ought not to ſue tot Tithes 
in Specie, there being a Modus found; | 


0 - 
. * 
—_ __ — — 8 „12 — 


Termino Sanctæ Trinitatis, . 21 Car. Il. 
4d In Banco Regis 2 


Jarido verſus Gregory. 
1 Sid. 418. DOE Cale was this, There was a Contract at Malaga cou 
3 Keb. 517, cerning the Lading of a wow and fo2 Breach of this which 
N 267. was laid to be upon the Sea, (viz.) That he would not re- 


vide antea 1. ceive re forty Buts of Wine into the Ship according to the A tz 

doe 47 there was a Libel in a Fozeign Admiralty, and Sentence that the 

+ 39 Mine ſhould be received into the Ship; which being refuſed,” an- 

other Libel was commenced in the Admiralty here in England, te- 

citing the fozmer Sentence, and charging the Defendant with 

the Breach of it; and a Pꝛohibition was pꝛayed, becauſe it ap- 

pears the Contract was made upon the Land. 

Vide Latch Againſt which it was objected by Finch Solicitoꝛ, That where 

" Sentence is obtained in a Fozeign Admiralty, one may libel fo? 

Jm. 473. Execution thereof-here, becauſe all the Courts of Admiralty in 

| Europe are governed by the Civil Law, and are to be aſſiſtant one 

to another, though the Batter were not oztigtnally determinable in 

our Court of Admiralty ; and fo2 this he cited a Judgment, 5 Jac. 

Koll. Tit. Courts, Se. Admiralty. And to this the Court agreed, 

But here was no compleat Sentence in the Fozeign Admiralty, 

but only an Award, that the Mine ſhould be received; and not 

fo2 Breach thereof he ſues here, which is in the Nature of an 

1 Roll. 929. Opiginal Suit, and to have Execution of the Sentence; and 

No. 3. this ought not to be, though the Beach were at Sea, it being 

1 Saund. 214, Of a Contract made upon the Land, wherefoze they granted a 
1 4 505 Prohibition. | 

3 Roll 1 193. The King grants bona & catalla felonum, the Sor thall 

> Red. 526, not have Felons Debts, no? bona & catalla x Felonum de ſe. 


333,671. 


— 


= Anonymus. 
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TREATY 


Conviction was certified of one, fo2 carrying of a Gun, not * 54 4:9: 
being qualified accozding to the Statute, where the (Mods 

1 the Statute are, Upon due Examination and Proof before a 

Juſtice of the Peace. 
The Court reſolved, That that was not intended by the Jury, Poſtea 171. 
ut byWitnefſes; andnoCUrit of Erro2 lies upon ſuch Conviction, * Nod. «7. 
And an Exteption was taken,  betatiſe it was befoze ſuch an 
She, Juſtice of the Peate, without. abding Nec non ad diverſas poſtea 39. 
Felonias, Tranſgreſſiones, &c. audiend aſſign'. And the Court a- 

reed fo it oiight to be in Returns. ſipen Certioraris to remove 
Indictments taken at Sefffons. Blit'otherwiſe of Convittions of 

this Nature, fo2 tis known to the EXMA that 24 Statute Foy 

them Authozity in this Cale: | h 


The King i Benſon. 


n an Inforrtationi agaitift bim fo: Ertontton, an Aſie was jolt , c., RE, 
1 ed ; and the Day the Jury were return'd, the King ſent a Art, Keb. 521. 
ting undet his Sign Manual, to Sir Thomas Fanſhaw Clerk of 

the Crown, to enter a Ceſſer of Pꝛoſecution: And Palmer Attoz- 

ney General affirmed, That the King might ſtay Pꝛoceedings; 

yet notwithſtanding, the Court proteeved to (wear the Jury, and 

ſaid, They were not to de lay fo! the great 02 wed Seal; _ 

ypon the IE entrey a oli een 


Anonytmus. 


Toon TO againit Baron anv.Feme, and laid . ad uſum 1 = 
prium converterunt; and it was alledged, 0+ roprium might Cr. Car. 54. 

be applied on * the pusband ſo. alſo if it had been ad uſum ſu- Lg 470, 

um. But the Court held neither had been good; ſo it was pꝛayed 

1 t Judgment might be entered, nod Qoerenr ol capiat per bil- 

m: #9] if it had been quod De — dens eat inde fine die, the 


Plaintiff could not have byought an Aton de novo. 


Note, A Man is outiawed in Middleſex, a Capias adoattord | 
Telco web our againſt bim into any other . without a 


eum. 


F Anonymus. 
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Anonymus: 
: 5aun- 227: I Trefpals, the Defendant juftifies by Reaſon of Common in 
antes. the Place where, fo; Cattle Levant, and Couchant upon his 


Land, and doth not aver the Beaſts were Levant and Couchant. 
This is atded after a Uerdict. 211 * 


r Lev. 15. 8 Judgment in Debt is had in the King's Bench. and a TUrit 
1 Roll. 37. Of Erro2 is bzought ; it (ill remains a Recom of the King's 
: Roll. Ab. Bench; anz an Action ok Debt may be brought upon the Judg- 


600. ment. 1 ie en nner ; 
1 the Defendant die, the TUrit is not 
1 


1 884 4, It a Writ of Etro 


vel. 113, abated: Otherwiſe if e Plaintiff die. And the Secondary in- 
Mar 701, kozmed the Court at ie between Sir kl. Thyn: and Corie, 


2 Keb. 467, Where a Scire Facias ad audiend. errores ment againk the Execu- 
520. tozs, when the Defendant in the Writ of Erroz died. 


Note, The Exchequer-Chamber voth not award a Scire Facias 
ad audiend. Errores; but Notice is given to the Parties con- 
cerned. an 3327 TIT, $62 3: 347 On 


* 14 e 
1 * : gs *# * 
9 od - ' pe 8 ; 
” , | : 


cr. Car. IN Treſpaſs upon the Stat. of 8 Hi. 6 the Plaintiff had Judg- 

1 127 I ment. Jt was moved, whether a WWrit of Erroz would lie of 

Poſtea 42 this into the Exchequer-Chamber.. Fog though: Treſpaſs de one 

1 Sid. 420. of the ſeben Caſes where the Statute gives it; yet it might in- 
: +” tend Common Treſpaſſes only, and not where the Aion is found: 

7.7 a f 

ed upon a Statute z as Actio de ſcandalis Magnatum is not with: 


- inthe Statute. And the Court mould advife. 
Cabel and Vaughan. 


„%% I an Action of Debt upon a Bond againſt one, and it appears 
Whelpdales I another was jointly bound with him; wherefoze the Defendant 
cannot demurs. But it was adjudged fo2 the Plaintiff z foz the Dekendant 
plead non cannot demur in ſuch Caſe, unleſs the other Dbligoz be averred 
1 Saund.291. to be living, and alſo that he ſealed and deltveren the Bond, 3 Cro. 
Poſtea 76, 494, 544- Aſcue and Holtingworth's Eaſe, 28 H. 6. 3. And if one 
1844. 420, be bound to two, one Obligee cannot fue unleſs he avers the 
J. other is dead. In B. R. 1651. 1068. Levit & Staneforth. 


2 Keb. 525, 
528. 
Hard. 198. 


4 | Perries 
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Perry's Caſe. 


Nan Jnfo2mation of Fozgery againſt him, there was a Nil- nen 27: 
| trial. And it was moved, That this was aided by the Sta- 
tute of 21 Jac. the general Purview whereof is extended to any 
Action, Suit, Bill oz Plaint. Then there is a P2oviſo, which er- 
cepts Jndigments and Jnfozmattons upon Penal Statutes; and 
this being an Inkozmation at Common Law, was not within the 
Pꝛoviſo; and jt map be taken within the TUozd Suit, fo? it is 
Secta Domini Regis. ) | | 

But the Court held it not remedied, either by the CUo2ds oz Sid. 66. 

Intention of the ad. Vid. antea 17 4 

| = 0 

Nokes and Stokes wei 


pey tino bzought an Adlon of Debt upon a Bond. The De: 2 Kd. 530, 
| fendant pleads the Keleaſe of one of the Plaintiffs. They ©. .. 
pꝛay Oyer of the Releaſe, which was of all Adions, Suits, &c. -;-, 
that he had againſt the Defendant upon his own Account ; and 
pleads that this Bond was not upon his own Account; and 
upon this, Iſſue is taken, and found foz the Plaintiff. | 

Now it was moved in Arreſt of Judgment, That this Jſſue 
was frivolous. And upon the whole Batter it appears, That the 
Plaintiffs have no Cauſe of Aion ; fo2 the Releaſe of one Obligee 
diſchargeth the Bond; and it muſt be upon his own account. 

But the Court Seriatim delfvered their Opitiſohs fo2 the Plain- ; Nod. R. 
tiffs ; foz he might take his Bond as a Security of a Debt, with 277, 278, 
which he was intruſted foz another. And the Truth of the Cale 
upon the Evidence was, That the Defendant being charged with 
the Payment of divers Legacies to Strangers, was requeſted 
by one of the Plaintiffs to enter into Bond to him, and the other 
Plaintiff (who afterwards made the Releaſe) that Chould be 
conditioned ko: the Payment of the Boney bequeathed to the 
Dbligees, to the Uſe of the Strangers, which not being done, 
the Defendant was arreſted at the Suit of the Plaintiffs ; this 

being made known to the Plaintiff, who was abſent at the ta⸗ 
King of the Bond, and knowing nothing of the Suit. was con- 


tented to releaſe all Ations he had againſt the Defendant upon 
his own account. 4 


King verſus Atkins, 


Doerr upon a Bond of 2 000 l. Che Defendant demands Oyer Poder 1s, 
of the Condition, which was, That whereas the Plaintiff was g, 


bound with the Defendant to the King, That the Defendant : Kch. 42% 


Gould give a true Account of . Montes, as he ſhould W 596, 60g, 
4 * 02 


42, - 
147» 


* 
7 


* 


—— — 
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fo2 the Exciſe and Chimuey⸗Monep, And that the Oefendant ſhould 
ſave him harmlels from all Payments, oz Suits upon that Bond; 
and plcads that no Sutts, Pꝛoceſs o; Execution was againſt the 
Plaintiff upon that Bond, & iſlint he ſaved him harmleſs. The 
Plaintiff replies a Scire facias iſſued againſt him out of the Erche- 
quer upon the Bond, and that he was fo2ced to retain an Attoz- 
ney, and that he paid : s. fo2 his Appearance. To this the Deken⸗ 
dant demurs. "3 IN Dus 
Becauſe he did not alledge that he, gave him Notice. And this 
was ſaid not ts be like Brovghton's Cale, 5 Co. Fo? there the De⸗ 
fendant knew the Money was to be paid at the Day, and it was to 
ſave him harmleſs from the ſingle Thing, but here from a great 
many ; ſo that it was requiſite he ſhould have Notice. There the 
Meſne is bound to acquit the Tenant, the Tenant ſhall not reco- 
ver Damages, unleſs he gives the Meſne Notice that he is di⸗ 
ſtrained, ſo that he may replevy the Beaſts, 
But it was ſaid, That no Notice ought to be given, where the 
Thing is an Act of a third Perſon, as to pay Monep when J. S. 


comes ints England. | 
To which it was anſwered, That did not lie in the Conuſance 


of either Party; but this was the Notice of the Obligee. But 
that which ſeemed moſt againſt the Demurrer in this Caſe was, 
That the Defendant having pleaded no P?2oceſs, &c. he takes 
vid. 1 Cro. Upon him the Knowledge of it: And if in the Replication the 
54+ Plaintiff had alledged Notice, and the Oefendant had traverſed it, 
it would have been a Departure; and the Court adviſed until 


the next Term. Poſtea 78. | 
Welſh verſus Bell. 


1 BL 443. 15 quare clauſum fregit, and taking of two-Hozſes out 

. of his Cart: The Defendant juſtifies the Taking of them, 
Feb. 529, ag a Diſtreſs fo2 Rent due to him. And to this the Plaintiff demurs. 
550 595 Firſt, He could not ſever the Hozſes, but ought to have diſtratn- 
* 218. ed Cart and all, accoding to the Book of 20 Ed. 4, 3. Diſfreſs 
N. 2. of a Cart loaden with Copn, und four Hozſes in it; adjudged 
Roll. 250. not exceſſive, becaufe he could not ſever the Hozſes, And in 3 Cro. 


z Cro. 783. 7. à Difference is taken between Diſtreſs fo2 Kent, and Damage 


Feaſant to this Purpoſe. And the common G2ound is, That a 
on 9 muſt be taken ſo as it may be returned in the ſame Plight. 
I INIT. 47. a. | | | 

. Secondly, Jt appeared alſo in the Declaration, That there 
was a Servant of the Plaintiff's in the Cart, by Reaſon of which 


was alledged, That the Cart and Hozſes were p2ivileged ; fo2 a 
— Houle cannot be diſtrained upon which a Ban is riding. 3 Cro. 
549, 596. Et adjornatur, | N 


5 


Twiſden 
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Twiſden cited a Caſe adjudged befoze Rolle Chief Juſtice, in 
Treſpaſs, fo2 taking of his Trunk. The Caſe was, the Defen- - 
dant diſtrained it ko: Rent, and being infozmed that there were 
Things of Ualue in it, he cauſed it to be cozded ta p2event Da- 
mage. And fo2 that he was adjudged a Treſpaſſer ab initio. 


Anonymus. 77 ie 


A N Afion on the Caſe was bzought againſt the Defendant, Vide pot. 
"A fo2 taking and keeping of the Plaintiff's Mike from him, Pen ... 
And upon Iſſue joined, the Court was moved to defer the Trial; = Saund. 169. 
the Caſe being that the Mike was Daughter of the Defendant, and 12 * 
taken from him by the Plaintiff without his Conſent, and as the , $1. Cg. 
Plaintiff affirmed, married to him. MNgw this Marriage was 
queſtioned in the Court Chaiſtian : And the Court thought it rea- 

ſonable that the Trial ſhould be delayed until the Marriage was 
determined there. But they were infozmed on the other Side, 

that the Tourt were ready to give Sentence, That the Marriage 

was good, and the Oefendant had appealed, TUherefoze they 

thought fit that the Trial of the Cauſe ſhould pꝛoceed. 


The King verſus Nelſon. 


A N Oper fo? the keeping of a Baſtard · Child being removed | 
by Certiorari, it was moved to have it quaſhed, becauſe it 
was ad Seſſionem pacis in Com præd', and doth not ſap, Tent' 


pro Com' prædict. | . | 
Sed non allocatur : Fo2 ſuch Stritnels is not required in an 


Dyer. But Twiſden ſaid, it ought to be lo in an Jnditment. +... <, 
It was further alledged, that it ought. to appear, That the 122,123,124. 

Child was likely to be chargeable to the Pariſh ; which was agreed. 

But that was ſufficiently ſet foꝛth in the O2der ; koz upon Read- 

ing of it, it appeared, that he was oꝛdered to pay ſuch Charges 

as the Pariſh had been at. | 
TUherefoze the Court confirmed the Omer, and awarded, That 

he ſhould pay ſuch Coſts as the Pariſh had been at fo2 Cunteſting 

ok it ; as was done foxmerly in one Haſlefoot's Caſe : And be- 
ſides, the Court committed Nelſon. 


Tapſcott and Wooldridge. 


Ebt upon a Bond, conditioned to perfozm Covenants t Kelw. 71. a. 


the Defendant pleads Perfozmance without demanding Oyer Cr Je, 


of the Indenture, it is a good Cauſe of Demurrer. 460. 


Anonymus 
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Anonymus 


+ eb, 533 1 Covenant the Plaintiff declares, That he let the Defendant 

| : a Þouſe, and that he covenanted to repair it. The Defen- 

out — That it was ſufficiently repaired befoze the Aﬀton 

zought. h 
The Plaintiff demurs, becauſe he doth not plead, That he re- 

paired it; fo2 it may be the Plaintiff himſelf did it. 

Keyling and Rainsford inclined againſt the Demurrer ; becauſe 

if it were repaired, be it by any Body, the Plaintiff hath no 

Damage no2 Cauſe of Adlon. 


But Twiſden doubted, and afterwards the Parties wabed 
their Demurrer and went to Aue. | 


Anonymus. 


N e was bꝛought upon the Statute of Atury, fo2 
taking, the zoth of May in the 2oth Pear of the King, 42 s. 
pro deferendo 25 1. fo? thꝛee Quarters of a Year (viz.) from the 
zoth of Auguſt, Anno 19. Upon Not Guilty pleaded, it was 
found fo2 the King, and Noved in Arreſt of Judgment, that this 
was not within the Statute, which extends only where there is an 
3 Uſurious Contract in the Beginning, and there it makes the Se⸗ 
Vu. '*" curity void: Oꝛ if there be an Agreement after the Money lent koz 
Foꝛbearance, upon Conſideration of paying moze than the Statute 
allows fo2 Intezeſt, which is puniſhable in an Indickment oꝛ Jnfoz- 
1 Saund.294, mation ; but the Boney is not loſt : But in this Cale, the Time 
| x Mod, 69. of Fopbearance was paſt, and the Party might give what he 
pleaſed in Recompence foz it, there being no precedent Agreement 

to enfozce him to it. 

Sed non allocatur : Fo? the Court ſaid, Chey would expound 
the Statute ſtritly ; and it Liberty were allowed in this Caſe, the 
— Bzokers might oppzeſs the People exceedingly by detaining the 
Pawn, unleſs the Party would give them what they would pleaſe 

to demand fo? the Time after Failure of Payment, 


Wingate and Stanton, the Bail of William Stanton. 


2 was reſolved, That where a Scire facias goes againſt the 
2 Kod. 336 J Bail in this Court, and two Nichils are returned, and Judg- 
Cr. Car. 300. Ment is had thereupon, no Crit of Erro2 can be brought in the 
cro. Jac-171- Exchequer-Chamber, but in the Parliament only. 
Cover Allo, After ſuch a Return it cannot be aligned fo2 Erroz, that there 
762. Far. 6. wag no Lage awarded againſt the Principal. But in that Cale the 


3 Bail 


— * 
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Vall (s r:ltevable only by Audita querela. But ff the Sbetttk re- 
turns a Scire feci, they map plead it; Fitz. N. B. 104. | 


: Nota, A Man cannot releaſe a Oebt by his cam, GU 12 , 1 Sid; 421. 
The King verſus Saunders. 


S was convicted befoꝛe two Tuſtices of the Peace upon S. C. 1 Saur d. 
the Statute of 32 K. 8. cap. 6. fo carrying of a Hun. Which 7%, 41. 
being removed by Certiorari, was quaſhed, becauſe it was coram Artes 33. 
nobis Juſticiariis Domini Regis ad pacem ſuam conſervand, want- = _ 
ing the ond aſſignatis. | 537, 693. 


| Anonymus. ge 
| A. Indizment was quathey, becauſe it wos Juſticiati ad 5.0: « 5 


pacem conſervand” aſſign', and not ad pacem Domini Regis; __ 17h 
neither would ad pacem publicam ſerve. And fo) another Reafon, petea 175. 
becauſe it was ad Seſſionem in Com' tent, and ot pro Com' : But 


if it were ad Seſhonem in a Bozough tncoxporated, it were good, 
tho it were not pro Burg. | 


Maleverer aud Redſhaw. 


Ebt upon a Sheriffs Bond: The Defendant pleads, That „ 
there was an Attachment ified out of Chancery againf him, 2 Saund. 78. 
returnable ORab' Sanctæ Irin ʒ andthe Condittonof this Bond ng, <>. 535, 
that he ſhould appear Craſt. Sanctæ Trin. and ſo he pleads the Sta- 1 Noa. 133 
my of 23 H. 6. againſt it, fog that ft was taken pro Eſiamento 
Avore. r 

The Plaintiff replies, That the CUrit was returnable Craſtino 
Sanctæ Trin. and traverſes, That the Bond was taken fo2 Eafe 
and Favour, To which the Defendant demurs, ſuppoſing that he v. 11 co. 
ſhould have traverſed, that the TUrit was retuenable Otab: Sand '© *: 
Trin. which is the Matter of the Defendant's Par, and the oth 
is but-the-Conlequence oꝛ Concluſion. Et adjornatur, 


Gregory Gerſas Eades. 


E reverte a Judgment given in an Inlerioꝛ Cottt, where aca 2. 
an Aſſumpſit was brought, aud the Plaintfff declared upon 

thꝛee leveral Pꝛomiſes, and the Jury found two ko: him, and the 

other, non Aſſumpſit: and Juugment was given for che two; that 

be ſhould recover; but no Judgment fo che third, chat ze chould 
be amerced pro falſo clamore, q that the Defendant cat inde fine” 
die. And fox this Cauſe Erro was alligned. 


But Powys argued fo2 the Deferibarit' inthe crit or Erto Chat 
the Judgment ſhould be affirmed as to the two Pꝛomiſes, fox which 
7" j 


—— 
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be 24. | 


it was perfet. and cited Miles and Jacob's Caſe in Hob. 6. and 
2 Cro. 343. where an Adion was bought fo: Moꝛds, declared to 

be ſpoken at ſeveral Times, and ſeveral Damages given, and Judg- 
ment, and a TUrit of Etro? brought, and aſügned fo Erroz, that 
the Moꝛds ſpoken at one of the Times were not actionable ; which 
tho they were not, pet the Judgment was reverſed quoad them 


only. 

But th the Coutt ſaid, That it was not like this, fox here the 
Judgment was altogether (mperfett 5 and ſo were inelined 00 re⸗ 
verle it; but gave further Time: Ates 27. 


1 Roll. N R. 


Ward and Culpepper: | bp 


1 c Rn. I Replevin the Defendant avows fo: Rent arrear. Upon Non 
1 Sid. 380. conceſſit pleaded; the Jury find fo2 the A dowant. The Mew 
£ Keb. 499, tatute ſays, That the Defendant may pꝛay that the Jury ſhould 
7127 2% enquire what Rent is artear, and that be wall have Judgment kot 
ſo much as they find. - 
Now the Court was moved, That this might be ſupplied by a 
CUrit of Enquity ; as if they omit to enquire of the four Point 
in a Quare Impedit, ft may be ſo ſupplied, 10 Co. Cheney's Caſe. 
But the Court held this could not be; fo2 the Defendant loſeth 
the wm vantage of it by not pꝛaping of it: As where a Tales ig 
ed, if it be entered ad requiſtionem Querentis 02 Defen- 
= it is not good ; wherefoze he was bid to take his Jubg- 
ment ere returnum habeat averiorum, at the Common Law. 


. Foxwiſt verſus Tremain, 
S. C. 1 Lev. 


2 e of hem ae unde Ape er, he 

ther they e by Attomep ? It ſeems, Thoſe of Age ma 
rk make an Attorney for thofe under Age. Vide 1 Mod. 72. 2 Lee. 
Poltes 56s 38, 2.39, 240. 3 Cr0.541. 


10 12.38. Note, An Jnfant may bing an adton againſt his Guardian, which 
N. 3. pleads any Thing to his Pꝛejudice: Not lo of an Attomey. 


Wells verſus Wells. 


5. c. 1 Lev. IN an Aſſump fit the Plaintiff declares as adidinittrartis to her 
273; „ | pagan, who in his Life-time agreed with the Dekerwant, 
z Keb. 537 That they ſhould be Partners in making of Buchs foz J. S. and 
after his Death the Defendant pzomiled the Plaintiff, in Conſide- 
ration that ſhe had pꝛomiſed him to relinquiſh her Jntereſt in the 
Partnerſhip, that he would pay her do much. Boney as her Þus- 
band had been out about the Bzicks. And upon Non afſumpſic 

pleaded it was (ound (02 the b . ö 


4 kat gfe? Ep 
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＋ was moved in Arreſt of Judgment, that here was na Conũ· 
deration; foz the Plaintiff bad no Intereſt in the Partnerſhip, 
which being joint. muſt ſurvive to the Oefendant; and che ought 
to have ſhewn how ſhe relinquiſhed her Intereſt. | 

But the Court held it a good Conſideration ; fo2 it may be there 
were Covenants, that there ſhould be no Survivozſhip ; (and the 
Court will intend, after a Cerdi#; that there were) which though 
they do not ſener the joint Intereſt in Law, yet they give Remedy 
in Equity, which ta debar hex (elf of is a good Conſideration, and 
being laid by Map of nn Pꝛomiſe, there needs no Aver- 
ment ot Perfozmance. | 


D 


— 
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Termino Sancti Michaelis, Anno 21 Car. II. 
In Banco Regis. 5 


William Bates's Caſe.” 


Pꝛohibition was pꝛayed ta the Commiſſary of the Arch-Oea- 1 Mod z. 
con of Richmond, ta ſtap a Suit againſt Bates a School- 
Daſter ; who, a8 it was allengey, taught School without : Lev. 22. 

the Bilhoy s Licence; and it was granted, becauls they endeavour- 

ed to turn him out ; whereas they could only cenſure him, he ca- 

ming in by the Pꝛeſentatian of the Founder. 192 


In a Feoffment of Tithes and Lands, where there is no Livery; 
if they do adjudge the Tithes to pals, ann. ours: 10 
no Livery, a P2ohibition will lie. | 


In Debt upon aLeaſe at Till, there muſt be an SSR that * 
the Leſſee occupied the Lands. But it is eher upon a Leaſe , Mod. ;. 
fo2 Pears, * Quære, * 56, 37. 2 Keb. 543, 


Anonymus. 


p E Court was moved to grant an Attachment againſt a Iu- 

ſtice of the Peace, who upon Complaint refuſed to 
come and view a Fo2ce : But the Court denied it, and direfed 
the Party to bing an Action of Debt fo; the 1cQ 1. Foxfeiture. 3 
given by the Statute in that Cale. g 


It was ſaid by the Court, That in an Execution upon a Statuts- 4Mod. 48. 
Merchant there is no Need of a Libertate, as there is upon a @ta- 3 14 312. 
3 : And in the Caſe af a Statute- -Staple, the Conuſee „„.. 


kan 
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v4 3 can bzing no Ejectment befoze the Liberate; neither can the She- 
291. 2 Salk, tiff upon the Liberate turn the Terre-Tenant out of Poſſelllon, 


$63. 3 265% he is to do upon an Habere facias poſſeſſionem. 


312. 4 Mo | 
48. Et per Holt, by the Return of the Extent and Intereſt veſts in the Conuſee, and he may en- 


ter, but can't aſſign till actual Entry. Fay 1 
| Dyer verſus Eaſt. 


sc. :Lev.1. A N Action was bzought againſt the Defendant upon an Indeb' 
1 pro diverſis Mercimoniis venditis & deliberatis to the (life, 


1 Keb. 5 to the Ale ot her Pusband, it being fo2 wearing Apparel. And 


after Uerdi fo2 the Plaintiff, it was moved in Arreſt of Judg⸗ 
ment, that this Declaration being ald, That the Sale was to 
the Mike, tho it was to the Ale of the Hugband, it was not good; 
as if it had been (old to the Servant of the Plaintiff. 
Nevertheleſs the Tourt were of Opinion, That it being fo2 
her Apparel, and that ſuitable to her Degree, the Þusband was 
to pay fo2 it; as had been reſolved in this King's Time, ins 


and Mandy Caen the Exchequer-Chamber, and that the De- 
claration was well enough. | 4 


B Bas Anonymus. 
2 Keb. 553, HE Defendant in an Ation of Debt upon a Bond, ſued dut 
335. an Injunction in Chancery ; where after the Caſe had de⸗ 


pended fo? two Pears, the Court was moved, That the Plaintiff 
might accept of his Pꝛincipal, Jntereſt and Charges. ? 
The Court ſaid, Jt the Defendant comes befoze Plea pleaded, 
and makes ſuch a Pꝛoffer, they are ex debito Juſtitiz ta allow 
it: But now he having delayed the Plaintiff in Chancery two 
Pears, it was in their Diſcretion. And the other thzee, againſt 
the Dptnion of Keyling, thought fit to deny it. | 


Clarke werſus Philips & al". 


8. C. 1 Saun. T TPon the Trial in an Ejcctment, the Title of the Plaintiff's 
319. Lefſo2 appeared to be by a Remainder limited to him fo2 Life 
Keb. 35 upon divers other Eſtates, and that there was a Fine levied, and 
_ "** Pooclamations paſſed ; but he, within the five Years after his 
Title accrued, ſent two Perſons to deliver Declarations upon 

the Land, as the Courſe is upon Ejeftments bzought. 
Che Court reſolved, That this was no Entry oz Claim to a- 
. void the Fine, he having given no expꝛels Authozity to that Pur⸗ 
poſe ; and the Confeſſion of Leaſe, Entry and Duſter, by the De- 
kendant, ſhould not pzejudice him in this Reſpect. Jn this Caſe 
- Keyling and Twiſden were of different Opinions in this Paint, 
(viz.) It he that hath Power of Revocation over Lands, &c. 
makes a Leaſe fo Life, whether it ſuſpends the Power only, as a 
:Leaſe fo2 Pears would do, 02 extinguiſh it as a Feoffment ? 


The 


e RIDES OS OS 
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The King verſus Monk & al 


N an Jnfozmation foꝛ a Riot, it was concluded contra formam = Keb. 566. 
Statuti 13 H. 4. which appoints Juſtices of the Peace, upon 
Complaint of Riots, to view and recozd them. And after Uer- 
dict it was moved in Arreſt of Judgment, that this Inkozmation 
was not good, it being grounded upon this Statute, which only 
mentions Riots, and appoints them to be puniſhed in the Man⸗ 
ner there erp2eſled. 2 | 
But the Chief Juſtice Keyling was of Opinion, That it being 
a Crime at the Common Law, and mentioned in this Statute, 
the Inkoꝛmation was well concluded: But the other Juſtices in- 
clined to the contrary. W ee 


Anonymus. 


Ebt upon a Bond condittoned to perfoun Covenants in an 1 Sau. 327. 
Jndenture. The Defendant pleaded, - That there were no ? ©, ©2* 

Covenants contained in the Indenture on his Part to be perfozm- ; Lev. 165, 
ed. The Plaintiff demands Oyer of the Jndenture, which is en- 293. _ 
tren verbatim, and then demursz which he could not well do be: 54.6 7, 
foze the Entry of it, whereby it becomes Part of the Bar; ſo the 52, 74 
Cauſe of the Demurrer appears. 77% th | 
Then it was alledged by Saunders, (whoſe Þand was to the 
Plea) Tbat the Plaintiff could not have Judgment, becauſe be 
had ſet foxth no Bꝛeach. But the Court was much offended with 
him: Foz they held the Plea in Bar meerly foz Delay, and ad- 
- viſed againſt the Statute of Weſtm. 1. fs | 


Robinſon verſus Pulford. 


1* an Aſſumpſit the Plaintiff declared, That the Defendant in Keb. 553- 
1 Conſideration that the Plaintiff would deliver ſuch ſilver 
Thꝛeads, and other ares into the Shop of J. S. that he ſhould 
require that he would ſee him paid. 2 
. Now, after Non Aſſumpſit pleaded, and a Uerdict fo; the Plain. 
tiff, it was moved in Arreſt of Judgment, That the Plaintiff had 
not averred in his Declaration, That J. S. had not paid foz the 
Goods: Fo? the Pzomiſe to ſee him paid was no moze than if he 
had ſaid, It J. S. doth not pay you, J will; in which Caſe ſuch 
Averment- muſt have been. | | 

But the Court reſolved, That a Pꝛomiſe to pay, and to ſee 
bim paid, was all one, and the Averment unneceſſary. - 


'G 2 Ruſhden 
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Rulhben worſer Collins. 


* an 1— che Plamtitk detuted the Confiveratfon to be, 
reantea facto. After Gerdm for the Piatutin, tt was 


Ante 27. 


1 Mod. 8. nelen 17 wh of Judgment, Chat opere was too general, ann 
2 Kb. 552- might intend fo inconfivevaife a Hattet as wound not amount to a 


Conſideration foz rhe Pſatnriff : But they gave Jungmert; fo: 
they wy lab66e $4 fetvigo had been avjaoges laffictent. 


Let vera, Edwards. | 


TN an Affumpſic the Plaintitf declared, That in Confderation 
that he would employ his Skill and Pains, and pꝛobide Bedica- 
ments foꝛ, and cure a certain Perſon of a Phthifick, that he would 
pay what he deſerved ; and lays another Pꝛomiſe at the ſame 
» in Conſideration as afoeſatd; and alledges the Pꝛomiſe 
L fomewhat varying from'the firft ; and concludes with an Averment, 
That he had beſfowed His Pains, and cured accominghy. 
Upon Non Aſſumpſit pleaded, and a Cerdi# fo2 the Plaintiff, the 
Court was moved to ſtay Judgmeut, becauſe the Plaintiff han 
made no Averment of the Cure upon the firſt ]P2zomiſe, and entire 
1 Mod. 14 Damages were given ; ſo it was (ll in all. But the Court were 
of Opinion, That in regard he had averred it upon the ſecond Pio. 
miſe ; fo as ft appeared upon Recoꝛd that the Cure was dane, it 
aided the Omiſſion of it in the firſt, eſpecially being after a Cervie, 


Nota, There is an Jnquiſitfon upon every one s Death that dirs 
inthe King's 3 by the Paſter of the Crown-Dffice and Cozo- 


Pomfret l Roycroft. 


22 _ a Writ of Covenarit the Plaintiff declared, That the Defen- 
1 * 321. 1 dant demiſed to him an Houſe, with the Ale of a Pump, and 


2 that he ſuffered it to be ſo ont of Repair that it became ufetels. 


Dam. 33. To this Declaration the Defendant demurs: And Countel being 
heard on either. Side divers Times, the Court delivered their D- 


pinions (everally. 
|  Keyling, Rainsford und Moreton held, that the Aion did ke, 
the Ale of the Pump being Part of the Things demiſed, which 
Wos make a Covenant, as in 4 Co. Nokes's Cafe, and in 5 Co. 
Spencer's Caſe : I a Man let an Houſe together with Eſtovers 
to be taken in the Mood of the Leſſoz, and afterwards the Moon 
is ſtubbed up, there Covenant lies fo2 the Leſſee. And Rainsford put 
this Caſe: It a Man lets the middle Rooms of his Houſe to 


Decay, 


a a oh or io 


one, and * Upper to another, and lets the Roof of the Houſe 


„ i CIT SO mY _— 


the Efſects of B. in his Hands, by which he may ſatlofic him- :4: 
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decay, he conceived Covenant would lie fo2 the Leſſee of the mid: 3 505. 
dle Rooms. And if a Parſon makes a Leaſe, and then reſigns, C.. . 


» IZI, 


he is liable to Covenant, as in 12 H. 4. And the Leſſee would be at cr. Elis. 18. 


a Wiſchief, fo2 he ſhould be a Treſpaſfer to enter and repatr ; and o. 0 
the Leſſv2 outs the Leſſte of any of the Things demiſed, tis 74 13a; 
clear that Covenant lies ; ant this is as much an Duſter as can be er 
the Leſlo2 is poſſeſſed himſelf. And fo * Judg- be Freche 


Allo vir. 25 

might enter and repair, as if one li 3 Car. 2. 

es in his G2ound to convey Tater, he . 32" 

; E the Pipes. And he Lk a Caſe Moor 644 

adjudged it 9 Jac. one by Licence ereded a Coc Hap Godb. 282. 
another's Ground: And it was held, That the Owner of the 4% 

fl might put in his Beaſts into that Gzound ; but he that 2 Roll. Abr. 

d the L might by Qirtue of that Licence alto fence in 57 z. 

his pay. Quando aliquid conceditur, conceditur & id fine quo my 

res ipſa uti non poteſt ; and he ſaid that he never met with a Caſe 

where Covenant would lie but upon an atual Duſter either by a 

Stranger that hath eigne Title, oz the Leſſp2 himſelf : And this 

was a non feaſans, and in that he ditferenced it from the Caſe of 

Eſtovers, being an aftual Tort to ſtub the Mood up; and in Co- 

venant upon an Puffer of a Term, if it be not incurred, Judg⸗ 

ment ſhall be to recover the Term it telt, as F. N. B 145. which 

cannot be in this Caſe, foz the Sheriff cannot put him into Pol⸗ 

ſeffion of the Uſe of the Pump; neither. is it fit that he ſhould reco- 

ber Damages fo? all the Term, fo2 it may be the Pump will be 


| peeſentlp repaired. And he conceived, that if the Lefloz cuts down 
Trees growing upon the Land demiled, no Covenant lies, yet the 


Trees are demiſed with the reſt, Aatca 26. 
Anonymus. 


A Draws a Bill upon B. to the iſe of C. aud upen Mon- pay; 1 Mod. Rep. 
* ment C. proteſts the Bill; be cannot ſue A. unleſs be % 
gives him Notice that the Bill is p2oteſted ; fo: A. may have vide pottca 


2 Vent. 307. 
6 Mod. 29, 
&c. ibid. 


Note, Jt was ſaſd, if an Aﬀian to recover Lands of which a 
Fine was levied, as b2ought and diſc ent inued by the Demandant, 
this would not amount to a Claim. | | 


Glyn 


— 1 . 


222 
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Glyn verſus Smith. 


1 Mod. Rep. A: Scire Facias upon a Recon in the King's Bench, where the 
3 Atjon is bought by Oziginal, muſt alledge a Place where 
eb. 567 the Court was holden; becauſe tis Ambulatozy, and the UArits 
returnable there are coram nobis ubicunque tunc fuerimus in An- 
glia. But it is otherwiſe upon Kecozds in the Common Pleas, 
fo? that is confined to a certain Place by. Magna Charta. 


Anonymus. 


T was moved to quaſh a Return of a Reſcous, becauſe it was 

Mandavi Ballivis, who took him virtute Warr' præd', And it 

was ſaid, Mandavi did not imply that it was in CUriting. But 
the Exception was diſallowed by the Court. For it ſeems, The 

Vid. 47 Sheriff cannot command his Bailiff. to arreſt, without a Warrant 

in Writing. $4 (2 N 


Anonymus. 


— Rep. IF the Party that bzings an Audita Quærela be out of Paiſon, 
4A the Court will bail him, though grounded upon a-Surmiſe of 
a Matter of Fact, as Payment, &c. But if he be in Pꝛiſon, not 

unleſs it be upon a Specialty, at eel ns 

18 . Parry's Caſe. N 
Jvers Deeds and Evidences were ſhewn to Counſel foz his 
1 Opinion of the Title to certain Lands which were to be 
* fold. Pe deltvers them to one Parry a Scrivener, by the Conſent of 
the Parties. Parry finding a Deed to concern the Jntereſt of a third 
Perſon, gives it to him, and upon Complaint to the Court, they 
commanded him to pzoduce the Deed, that it might be delivered 
back again to the Parties, they conceiving it an Abuſe in his Pꝛa⸗ 

dice, which was under the Regulation of this Court, 
| Anonymus. 
TN Replevin, in the Court at Canterbury, the Defendant a- 
L vowed fo2 Rent. | 

- Afterwards this was removed by the Plaintiff into the King's 
Bench, and the Defendant pzayed a Procedendo; becauſe Canter- 
bury was a County of it ſelf and no Aſſizes there, and ſo the 
Cauſe could not be tried: But the Court denied it, ſaying, Jt 
was their own Fault that they had not the AMzes there, and every 
Subjet had the Liberty of removing his Suit into a Superioz 


Court. Twiſden ſaid, He had foꝛmerly known it to be denied in an 
Cjetment. | Lb FER Girlin- 


a 
—_— 
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Girlington verſus Pitfield. 


N an action upon the Caſe, fo2 maliciouſly pzoſecuting of an: Kev. 352. 
1 Invitment of Perjury againſt him, of which he was acquitted z e alt. 
upon Not Guilty Pleaded, it appeared upon the Evidence, That 3 
the Defendant was a Juſtice of the Peace, and pzocured ſome as | 
Witneſſes to appear againſt the Plaintiff, and his own Name 
was envdozſed upon the Jndictment to give Evidence. 
The Court agreed, That this did not make him a Pꝛoſecutoꝛ; 
fo2 if a Juſtice cf. the Peace knows any Perſon that can give 
Evidence againſt one that is indicted, he ought to cauſe him to 
do it. But it was p2oved on the Defendant s Side, That this 
Tndi#ment was dzawn up by an Ower of the Sefſſons. Clhere- 
foe Keyling Chief Juſtfce ſaid, That the Plaintiff deſerved to be 
bound to his Good Behaviour fo2 bꝛinging of this Action. 


Horn verſus Ivy. 


N Treſpaſs fo2 taking ok a Ship and Sails, the Defendant : sid. 441. 
juſtified by a Command from the Governours and Society of * K 5: 
the Trade into the Canaries, who were incoꝛpoꝛated by that Name, 504. w 
and had the ſole. Trade granted to them, with a Foxfeiture of all Vide ante 
ſuch Goods as ſhould be impozted hither from thence, by any © ><: 
Perſon not of their Company ; and that the Ship of the Plain- 
— brought Goods from thence. To this the Plaintiff demur⸗ 
red. 1 .* | 
Dis Cotinſel did not much inſiſt upon the Ualidity of the Patent. 
becauſe it was a Monopoly ; though it was ſafd to be alſo againſt 
divers Statutes, to pꝛohibit Merchants free Trading to fozeign 
Parts, as 9 E. 3. cap. 1. 25 Ed. 3. cap. 2. 11 H. 2; cap. 7. and that 
there could grow no Fozfeiture of Goods by Patent, at leaſt not 
befoze Conviction. Neither were the Topds of the Patent very full 
to this Purpoſe, fo2 thep were only, That they ſhould forfeit ſuch 
Ships and Goods, and be impriſoned as by Law could be inflited 
upon the Contemners of the King's Authority, 8 Co. 125. Noy 183. 
And the Court ſaid the Queſtion was, Whether the King could 
pꝛohibit the Jmpoztation of Fozeign Goods z fo2-if he might, the 
Impoztation of them would cauſe them to be fozfeited ; and the 
Chtef Juſtice ſaid,” the Ship alſo in which they were ſhipped : 
But no Foxfeſture of Engliſh Hoads could grow by Letters Pa⸗ 
tent3. And admitting all this foz the Defendant, yet it was ſaid 
the Plea was naught. Firſt, becauſe he juſtified by a Command Antes 46. 
_ from a Cozpozation, and did not alledge it to be by Deed : And 
it was agreed, that a Cozpozation might employ one in oꝛdinary 
Services without Deed, as to be Butler. 18 Ed. 4. 8 Br. Corp. 59. 
Seat | | ; 07 


48 5 Mich. Anno 21 Car. II. in B. R. 


oꝛ the like : But one could not appear in an Aſſize as a Bailitł to a 
Coppozation without Dev. Pl. Com. 797. 12 H. 7. 27. Neither can 
they licence one to take their Trees without Deed, noꝛ lend one 
to mate a Claim to Dands 5 Ed. 4. 39. They cannot make'them- 
ſelves' Difſeiſozs by their Aﬀerit without Deed, ox command one 


SM 4 


to enter ko; a Condition bꝛonen. 7 H. 7. 9. Rolle Tir. Corp. 514. 


Ap ain it was lulb, Che Plea was double, fo2 that the Patent p2o- 
pibits the Crading thither, and alſo Jnpozting from thence; and 
tis ſafd that he ldd Mines there and brought them hither, ſo 


an Offeirce reſptihix both Puttg, and one would have ſerved; But 


. of thele Matters the Eourt would be adviſed; And after wards gave 
Judgment for the Plalotiff. 1 Sd. 4114. 


| | rs Burwell / Coſe. | th 


23 LPs Complaint to two Juſtices about a Baſtatd-Child ; 
es hs they by the 18 Eliz. ozder one Reynolds to keep the Child ; 
482, 486, (Ipon this Reynolds appeared at-Sefions ; where they vacated 
9 the Omer, and referred it back again to the Juſtices, who do no- 
The nert Sefions after Burwell is judged the reputed Father, 
and odered to pay ſo much a Week to the Pariſh, until the Chil 


Certiorari. | 
The se.. And they refolved, that the Referring back again to the Ju⸗ 
ions may ices, by the Jultices at Sefſions, was not warranted ; and 
duah, but that the laſt Order was inſufficient, becauſe it was that he ſhould 
not ſuperſede pap the Pariſh-fo much a Meek until the Child was 12 Pears old, 
an origins" whereas the Father might rake it away when he pleaſed ; but it 
472, 477;&c. ought to have been | he Gould allow ſo much a Week (0 long 
x 5al. 121, gg it ſhould be chargeable to the Pariſh ; wherefoze they bound 
Vid. tes to appear at the next Sefſions dy Recognizance, 


Tomlin and Fuller. 


Man hath a Beſſuage and a Map to it through 
Freehold, and tis ſtopped ; then the Þouſe is aliened ; 

Altenee can bing no Aion fo2 this Nuſance befoze Requeſt. \ 
2 Kob. 575, a Man lets a Houſe, reſerving a Map thzough it to a 
583. Houſe, he cannot come thꝛough the Houſe without Requeſt, and 
| that too, at ſeaſonable Times. | D Tee 


1 
100. 


Anonymus. 


was 12 Years old. This was removed into the King's Bench by 
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we baden aud o Tice be arreſted in an azion that "requires r Lev. 216. 
Pa Bail, and the pusband puts in Bail foz himſelf, he . Ce. 407 
muſt put in Bali fo2 his Ulife alto; but if he lies in Pulon, the nor Lav: 
Wife cannot be let out upon common Bail. But it is otherwiſe, 7 Xo! 953: 
if the husband abſeonds Himſelf and cannot be arreſted, 1 rt - 
115. There the by muſt put in common i Ball 1 


J . * gin: 
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15 j wi ( 112 1 71 el. 
e 175. 


F a Ban byings Debt to: Rent, and upon bis own Shewing fue. a. 
he demands moze than is due, and upon non debet pleaded; the 5 1 212. 
Yury find fox him, be may remit Np Overplus,” and K dung. 1 — 15 
Nur tot the Nendue. ON wy 0 2 Wen 15 
Note, Dur was committed koꝛ 4 of a Note to a Jury- 

man, (after a pad Gerdict was given) to know yen ane 


n, ua 3 yt +54 ; 121 I Non KH 99 14 95 

| ane ki 76.7 Parti, c ' Io de 

TIO GJ £9. = 4G. 01 I 

An Jnfozmation was bzought againit him, for that be frada þ Cro. 774. 
enter & deceptive p2ocured one Atine' Wigmote 2 give a 6 Nod 30 . 

Watrant of Attoznep- to confeſs: a Judgment 1 Sid. 431, 

- To this he'pleaded Not guilty, and upon the Trial it was _ 

bated, 'CUbether the migbt de admitted to give [Evidence againſt ; Keb. 51 

the Delendant? Fo if- he were convicted, the Court lald they 1 — %% 

Hould ſet aſide the Judgment. Mevettheleſs'ſhe was ſwozn, by Fa r gal. 

the Opinion ok three Judges, againtk Twiſden, this Suit being 283, 

fo2 the ing. Upon bis Trial he was found Guilty, and fined #4: 331. 

700 Parks, and I ES to come e with a Paper on his pat er. 

n the 1 4 a C8 [1 H! > 


Note, No' tine of Etroꝛ to reverſe. a [Judgment given in * Antes 34 - 
Action, qui-tam; 8.- lies into the Exchequer-Chamber;. becauſe cont, 
the Ring is Party; ſo alſo upon the Statute de Scandalis Mag- 

natum. 1 Cro. Low Say's Cale. II. 


een eee, 
75 2511 14 . "* 4 F II hk WM. 

| Scire facias was brought againſt the all, who 1plean,] that, 2304: 34. 

© befoze'the*Return a Capias was ied out againſt: the JPzine % 4 Rep. 

— e t w_ _ __ at oo vetairſed in Palon e Keb 77. 

onep; intiff: pleads” hom! olvit; 
then the Dekendant demurs. * * 
H and 


+5 


vide 3 Lev. mur, but repliedz yet whey there is a Demurrer, the felt Fault 


And it was adjudged foz the Plaintiff, to: the Defendant's 
' Plea was vitious, betauſe there in n Place alledged where the 
Honey was pald; and it is not neceflary to be intended to be paid 
where he was tmpziſonep : Ind though the Plaintiff pip not pe- 


1 


311, 353. - ig fatal, 


81, John Kerle verſks Oſpbdlkt. 
N Action was bought fo} theſe rats 


$714 
We = 


f 


2 Keb. 
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: Dan. 116, Twiſden cited a Caſe, where a Man brought an Wien fox 
pl.33- faplng, He was a debauch'd Man, and not fit to be a Juſtice o 

the Peace; ann not maintainable, becauſe ſpoken of the Time paſt © 

N tt dan been, be is debauched,! he (id the Aion awd lie. 


er 2 „ie n.: 4 
Hill verſus Langley. 


brown. 112. Ebt upon a Bonn ta perfozm-an ward. After nullum fecere 
33255 Arbitrium pfeaded, the Plaintiſt replies and ſets fozth, That 
22 * 1 they ſubmitted to the Award of Four, ſo chat they made it by the 
3 Buikr. 6+. 16th of Nov. and ſignified it under the Hapds and Seals of Tivo of 
66d. 57% them, and then alledges the Award under Tivo of their Seals ; ta 

which the Defendant demurred, Loncelving the award to Rs 


* 
: 


| 
g 
| 
þ 
| 
| 


hero the Submiſſion was to four. But the Court gave Judg- 
| 6h ** thn, 


be no Conſideration; fox tbe Infant was not bound by bis Permif- 


- wo „ 
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e Ir Car II. 7. 


21 


t fox the Plaintiff, accoding-to ke Caſes in 2 Cro 276. and 
_— rams. 


X SQ 
by — — wy” * 

2 - © g f 
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1 an Jndixment fox the uſing of a. Trade * to the Sta. 1 Mod. 26, 
tute of 5 Eliz. it was-faid, That to keep a Shop. within a * Keb. 583. 


Country Uillage. was nat within the Statute ; and it were very 


inconvenient, that the Inhabitants muft go to ſome great Town 
upon every Dceaſion, And it was allo, Juratores dicunt ſuper Sa- Poſt. 60. 


| eramentum ſuum, and not adtunc & ibidem jurati. 


Tf a Statute appoints an JndiXment to be taken at the © Quar. 
ter-Sefſions, the Caption muſt be entred ad Quarterial' Seſſion, 
Sec. oz ad General Seſſion! pacis will not letve. 


Jachſon off Gabtee. 5 


Ackſon took out a Captas ad ſathafacietd* rain Gabree and his : Sid. 395: 
Mike; the Gaoler lets the Husband efcape; The Court was 516. 4423 
moved, that the Mike might be difcharged; alledging that the 
Pusband took no care of her, but let her lie there in a very neceſũ⸗ 

tous Condition. They were doubtful what to do in it at the firſt 

otion, but did afterwards reſolve, That unleſs the Plaintiff 

ould get the Husband taken again, as he might do, they would 


diſcharge the Wie: and rhe Eſeape of the Hupband was 
the We ol * _—_ oY 


a oo 244711301 04-2 de 4$* 4 
II. SE end mee 41 0 em 
A225 Inkant bꝛougbt on Aſſompſit by bis Guarvinn; and vecis, L Nod. 25- 
FA red, That whereas the: Defendant entten into big:Cloſe and f. bh 
tut bis Gaſs, . that in Conſideration that: he would permit bim N. 4. 
to make it Hop, and carry it away,” be promiſed to gibe him fix e 
ounds kor it; and be: aifo declared tot tix Pounds: Debt-mo : 


die Hob. 77. 
that he owed him. . 15 d 1 $254 W124 > 4 998 10 1 Sid. 446 


Upon this Declaration the Defendant demurted, fuppoſing it ta Rolle 19. 


flon, but might ſue bim notwithſtanding; and then the Pzomitſe to 
pay ſix Pounds Debt was not good, becauſe not declared bow in- 
ne n the "Court gabe bum, 1 the Plaintiff. bo SPY 


S Hem. Frederick Thynni » verſus Si James ny 135 Keb. 51 . 
„ 15 4 2 Kolle 396. 

At, 13Car. 2B. R. Kot 448. Avon u Special Iſſue directed out 3 

of Chancery, the Cale was thus: One was ſeiſed in Tall of > Keb. 2, 

the Manoꝛ of B. and of two Cloſes, uſp which in Reality were not Part, 574. 691, 


but | Le. 27» 


4 


- PB” RAS @@. 1. WY X. "Of, 1 2 


2 Hill, Anno 21 & 12 Car. II. in B R. 
but reputed Part thereof, and ſuffered a Recovery only of the 
Mano? with the Appurtenances; and whether the Recovery was 
a Bar as to the two Cloſes, was the Quellion. And in the 16th 
Pear of this King, ft was reſolved by all the Court, and Hide 
Chief Juſtice delivered the Opinion of the Court, That the Lands 
reputed Parcel of the Banoz ſhould paſs, by Reaſon of the Deed 
. of Covenants to lead the Uſes, which erplained the Intent. 
Dyer 223. 1 Cro. Sit George Symond's Cafe, Hob. 157. Dyer 
376. Long Quinto E. 4. 303. 6 Co. Sit Moyle Finch's Caſe; 
Modern Rep. 250, 63 Mee 
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In Banco Regis. 
© Wilbraham verſus n AF 
\ &.c. 11ee. TM an Action: of Trover the Plaintiff declares, That he was 
282. Owner, and poſſeſſed of certain Goods, and ſets them fozth 


1 Sued 45, Particularly, and that they tame to the Defendant's Hands, who 
345. converted them, &ec. The Defendant pleaded Not guilty, any 
4 Keb. l. the Jury find this Spetial Uervi 5 

That the Plaintik was Sheriff, and that he took the Goods 

into his Poſſeſſion by Fozce of a Fieri facias ; -and that the De- 

fendant (who was allo Defendant in the Execution) took them 

away. And then they demand the Judgment of the Court, ik the 

Plaintiff could maintain this Action. N e HY 

It was ſuld that he might, Becauſe he was anſwerable oder 

to the Maintiff in the Executfot, at whoſe Suit he took them; 

dd couly not return that they were taken away: And if he re⸗ 

Antea 1. flirns, that he hath token Goode ſuffictent, and after loſes them, 

be is daund to anſwer the Galas as returned. A Baflee of 

Goods ſhall bzing Treſpaſs, quare bona ſua cepit : And Rolle 5. a 
Carrier from whom Goovs ate taken may dung Trover. But 

fit was argued on the other Side, That the Pyzoperty is in the 

\Defendant, notwithffanving the Seizure; Dyer 99.-2. any Yel- 

-verton 44. And the Sheriff hay but an Authozity in Law co ſelf, 

as CommiConers of -Banktupt have of: the Effate of the Bank- 

rupt per 13 Eliz. 7. o2 Exetutozs upon a Deviſe, that they ſhall 

fell Land, Sc. dut Treſpaſs he might bring decatife of the Poſe 

leffion, but Trover cannot be maintained without Pzoperty, | 
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Hill. Anno 21 & 22 Car. II. in B. R. 53 
But the Court held that the Action was mafntainablez and that 
the Reaſon was the ſame, as in the-Caſe of the Carrier, and alſo 

held that the Defendants Pꝛaperty ceaſed by the Seiſure : And 
alld that if a Han becomes a Bankrupt after that the Tommi mo- 
ners have granted over bis Good, he cannot 'mevdle with them. 
x Cro. 106. So by the Opinion of Kelynge, Rainsford and More- 
ton, hæſitante Twiſden, Judgment was given for the Plainttff. 


Gavell aud bis Wife ovſur Burtett. 
' A action was bzought fo2 theſe Cows ſpoken of 'the Cetife, « 514. 43 


LN You are a Pimp, and a Bawd, and fetch yours 2 
ten to young Gentlemen, and declared of a Special Damage. Salk. . 
'The Juty gave a Special Ger dick, and found the iozds ſpoken, 33. 
but not the Damage, as the Plaintiff had veclared. Mow, whe⸗ 
ther the Cows were actionable of themſelves,” was the Queſtton. 
And it was agreed, That no Action would lie fo2 calling one cr. Car. 393. 
awd 62 Pimp, 1 Cro. 286. Dimock's Caſe, Rolle 44. pl. 10. 
But to ſap one keeps à Bawdp⸗-houſe, it will lie. 26 H. 8. 14. an 
Indictment lies fog Keeping a Bawdy-houſe, becauſe it fs u com- 
mon Nuſance z but here the ſubſequent Mods expound in what 
Senſe the former Mods chould de talen, that is, To bring Gen- 
tlewomen to Gentlemen for Bawdry, which is as much as Reep- 
ing a Bawdy-houſez and 1 Cro. was cited, where Judgment was 
wen fo theſe Mods, Thou keepeſt a Houſe worſe than a Bawdy- 
Houſe, and keepeſt a Whore in thy Houſe: And in 3 H. 7. it is 
.Caid, that Conſtables ought to appzehend Bawds: 4% 
But the Court inclined, That the Audion wotifd not lie; foz a 
Bawd was not puniſhable in our Law, unieſs fo? Keeping of a 
*Bawdp-houſe,' it being a Crime of Eccleſiaſtical Conufance, Sed 
adjornatur. judgment was given for the Plaintiff” "x Mod. 37. 


| Thomlinſon verſus Hunter. 
4 Reſpaſs, Quare clauſum fregit & arbores ſuceidit ad valentiam 5 co. play- 


. decem bratum. Co which the Defenvant demurrtd gene. cage 34- 
rally. The Plaintiff pzaped Judginent fo Breaking ot bis Clare: 


but as to the other, the Declaration uus inlufficient, becaitfe not 
expꝛeſſed what Rind of Trees, 1767 . f 5 W un 
He Hg 213 Let Bog 
CUrit of Erroz-was dzought upon a Judgment given in Ire- Dy: -5. 
| 2X Bulſt. 118. 
o Court to the Plaintiff, to aflin dis Errezs, 02 Life to nonſuit * | 
dim; fox the Defenvant could have no Scire facias into lreland. 
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A land. It wag held, that a Day ought to be given by Rule : Petz z, 
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0 21 & 12 Car. II. in BR 
but reputed Part thereof, and ſuffered a Recovery only of the 
Mano? with the Appurtenances.; and whether the Recovery wag 
a Bar as to the two Cloſes, was the Queſſion, And in the 16th 
Pear of this King, ft was reſolved by all the Court, and Hide 
Chief Juſtice delivered the Opinion of the Court, That the Lands 
reputed Parcel of the Banoz ſhould paſs, by Realon of the Deen 
. of Covenants to lead the Uſes, which explained the Intent. 
Dyer 223. 1 Cro. Sit George Symond's Caſe, Hob. 157. Dyer 
376. Long Quinto E. 4. 303. 6 CO. Sit Moyle Finch's Caſe; 
Modern Rep. 250, | FLY 
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In Banco Regis. 
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: | 
> Keb. 38. eb That the Plaintiff was Sheriff, and that he took the Goods 


into his Poſſeſſion by Fozce of a Fieri facias ; -and that the De- 
fendant (who was alſo Defendant in the Execution) took them 
away. And then they demaub the Jubgment of the Court, if the 
Plaintiff could maintain this Action. LO | 

It was lud that he might, Becauſe'he was anſwerable over 
to the Plaintiff in the Execution, at whole Suit he took them ; 
dbu couly not return that they were taken away: And if he re- 
Antes 21. | firms, that he hath token Guovs ſufficient, and after loſes them, 
he is baun to anſwer the Galas as returned. A Bailee of 
Soods ſhall bzing Treſpaſs, quare bona ſua cepit : And Rolle 5. a 
Carrier from whom Goovs are taken may ding Trover. But 
it was argued on the other Side, That the Pyoperty is in the 
Defendant, notwithffanning the Seizure; Dyer 99. 8. any Yel- 
verton 44. And the Sheriff hay but an Authozity in Law to ſell, 
as Commilloners ot Banktupt have of- the Ekate of the Bank- 
rupt per 13 Eliz. 7. o Executozs upon a Deviſe, that they ſhall 
fell Land, Sc. dut Treſpaſs he might being decatife of the Poſ- 

| feffion, but Trover cannot be maintained without Pzoperty, 
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ut the Court held that the Action was maintalnable; and that 
the Reaſon was the ſame, as in the Caſe of the Carrier, and alſo 
- held that the Defendants Pꝛaperty ceaſed by the Seiſure : And 
aiſh that if a Ban becomes a Bankrupt after thut the Commi mio 
ners have granted over bis Goods, he cannot 'mevdle with them. 
x Cro. 106. So by the Opinion of Kelynge, Rainsford and More- 
ton, hæſitante Twiſden, Judgment was given for the Plainttff. 


een uud bis Wife our Burket: ol 
N Action was drought fo2 theſe Mos (poken of the Kite, 814. 438. 


FA You are a Pimp, and a Bawd, and fetch — Getitlewo- 2 en 589. | 
ten. to young Gentlemen, and declared of a Spe od. 31. 


a ctal Damage. Salk. 404, 
The Juty gave a Special Gerdick, and found the Tiozds ſpoken, 55:- 
but not the Damage, as the Plaintiff had veclared. Now, whe- 
ther the Mozdos were actionable of themCſelves, was the Quefttort. 
And it was agreed, That no Action would lie fo2 calling one cr. Car. 393. 
%awyd 02 Pimp, 1 Cro. 286. Dimock s Caſe, Rolle 44. pl. 10. 
But to ſap ane keeps a Bawdy-houſe,-{t will lie. 26 H. 8. 14. an 
Indictment lies foz Keeping a Bawdp-houſe, becauſe it fs a com- 
mon Nuſance; but here the ſubſequent Mods expound in what 
Senſe the foxmer Mods chould de tauen, that is, To bring Gen- 
tlewomen to Gentlemen for Bawdry, which is as much as Reep⸗ 
ing a Bawdy-houſez and 1 Cro. was cited, where Judgment was 
wen fo2 theſe Mods, Thou keepeſt a Houſe worſe than a Bawdy- 
ouſe, and keepeſt a Vhore in thy Houſe. And in 3 H. 7. it ts 
ſaid, that Conſfables ought to appzehend Bawds: F 
But the Court inclined, That the Acton would not lie; foz a 
Bad was not puniſhable in our Law, unleſs fo; Keeping of a 
'Bawdp-houſe, it being a Crime of Eccleſiaſtical Conuſance. Sed 
adjornatur. judgment was given for the Plaintiff, 1 Mod 32. 


Thomlinſon ver ſu/ Hunter. 


W Relpaſs, Quare clauſum fregit & arbores ſuceidit ad valentiam 5 Co. Play- 
. decem librarum. Co which the Delenvant demurtev gene. .f 34 
rally; The Plaintiff pzayed Judgment fox'Breakitig' of bis Elofe , * 
but as to the other, the Declaration uus inſufficient, betaule not 
erpzeſſed what Mind of Trees, n. 


La I 
Anonymus. 1 3g 
* 


| A CUrit of Erroz-was dzought upon a Judgment given in Ire- Py: *6.. 
LY land. Jt wag held, that a Day ought to be given by Rule : 256% 
ot Court to the Plaintiff, to aſugn his Ertozs, 02 elſe to nonſuit 

im ; fox the Defenvant could have no Scire facias into W 


+ 4 
TR 


54 * — . Ano 1 82 Car. W- in LK * E: 
"Leen — 2 Wälle: "art 55 N01 

$.C: 1 Lev 1 eee eee Sheep; und Am 
8 Reb 390, pounding of them, and there Detaining of them until he gave 


501. bim 12 d. per quod ane ot the Sheep died. The Defendant pleads, 
Ram. 185. that J. S. mas (eiſed. in Fee of the Plate where, and that the 

a Sheep wete there Damage ⸗keaſant, and that he by the Command 
of J. S. leniter chaceavit eas, aud impaunded them until he gave 
him Satisfaction, quz eſt eadem Trauſgreſſio. The Plaintiff in 
bis Replication-entitles bhimſeit to-Common there. The Deken⸗ 
dant rejoins, and. ſays, That the Place where was Parcel of a 
Beat Tlaſte, wherein the Plaintiff had Common appurtenant, 
and that the Load. incloſed the Place where, and that the Plain. 

tiff had tempore quo, & c. & ſemper poſtea, ſufficient Common 

fo? all his Sheep levant and couchant. Co which the Dar | 


demurs, 
the Bar was inſufficient ; fo2 wwe laintif 


' Firſt, F 02; that 
vide 1 Salk. Chargeth dim with detaining them untit he-paid him a Shilling; 
. and he pleads, that he detained them until be gave bim Datisfac- 

Fion;. ſed non allocatur. 


Vide 1 Again, pe doth not anſwer to the Killing of the Sheep ſed 
334. Hill*"d non allocatur; tg he pleads leniter chaceavit; lo that if the 
caſe; bur Sheep did die be is not anſwergble ; neither doth the Plaintiff de- 
—_— Clare of any extraowdinarp/Chaſing ; but alledges the Dytng of the 
hath waived Sheep only /in-Aggravation of the Damages, conung after the 
that Advan- per quod, und that is not traverſable: fs in an Action foꝛ Beat- 
Pfeadilg o lug of his Servant, per quod ſervitium _— the Loſs of the 
ver. Service cannot: be traverſed. . 4} d 
But that which was moſt inuten on was,. what be alledges in 
bis Rejoinder,, (viz.) That-the-Platnti had Common ſufficient 
left him fo2 his Sheep levant and couchant upon the Tenements. 
Whereas he ought to have ſaid, Sufficient ad tenementa prædicta. 
Fo2 it may be the Gzound was tunderftocked. Alſo, tis not ſet 
Ffozth, that he had free Egreſs and Regreſs; the {Wowds.of the 
_ Statute of Merton are, Tantam paſturam habeane quantum ſufficit 
ad tenementa ſua, 8e quod habeant liberum ingreſſum: Sed non 
* allocatur, foz bp his Sheep levant and couchant is intended as ma- 
n as the Land will maintain, and it there were no Egreſs 02 Re- 
_ grels, it ought to come on the other Side. "Bo Judgment was 
given ko the Defendant, niſi eauſa. 
Antea 40. 


* 1% 14 bby | Foxwiſh eh, Tremaine: = 95 105 A £ 
10 13 N Ming YE - erg] 
ade A in Infant Epecutor briags an Aition. - Jt was laid by Twi. 
3. ho den, that it hap. been adjuvged, that he otight! to due by 
. ol, R Guardian, 
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Ely verſus Ward. 


N a Writ of Etroꝛ to reverſe a Judgment given in the Court s. C. : sid. 
at Hull ; upon an Afſfumpfic the Plaintiff declared, that it was 435, _ 
agreed berween them at a Place infra Juriſdictionem Curiz, Chat: 
upon Requeſt, 8c. and that be requeſted him at a Place infra ju - Vide antes 
riſdictionem Curiæ. | © 2, and 72. 
It was a 


Ggned ta Erroz, that this And ought not to have 1 U,, 
been bzought in Hull, becauſe the Requeſt was not appointed to be: 
made within the Jurigdiltion by Agreement. Sed non allocatur, 56, 10% Ke. 
os long as the Agreement and Requeſt were made there, tho' the 
Requeſt might have been elſewhere. = 
Another Errox was afligned, in that the Pꝛecept to the Ser- 
gs Mate fox Returning of the Jury was, Probos & legales 
ines qui null affinitat, &c. attingen', whereas the Fozm of 
the Venire ig, attingunt. Sed non allocatur : Fo} it was held to 
as well. Tho T wiſden ſaid, The Fm at a Writ ought not 
be altered into another Expzeflon of the (ame-Signification. 
Chen the Entry was, Ad quem diem venerunt the Plaintiff and 
endant, '8 Ju ; and it ſhould have been, Veniunt; ſed 
is non obſtantibus, the Judgment was affirmed. . > 3-342 


T was held, That if the Sheriff returns a Cepi Corpus upon a s. C. Pot. 3;. 
Capi as. alt he de bas not bis Body in Court at the Day of the S5 
Return, yet no Action can be bzought againſt bim, but be is ta be Bod. 3. 
amerced tc; it at the Common Lam. One fo: taken could not be 57,240, :44- 
bailed, but by a Homine Replegiando; aud now the Statute ,, 
23 H. 6, obliges. the Sheriff to take Bali, however the Return is Keb 35, 
ds at the Common Law, Cepi Corpus 6526, 630, 


| Py TOY 5635). 
; Freeman verſus Barnes. 


kin. 20 Car. 2. Rot. 554. Exroz tu teverſe a Judgment. gf- 5. C 1 Les 


195. 
in 1 Show. 72. 


2 Keb. 521, 
| „6 
with Pzoclamationg z the Lefſee enters, five Pears paſs a 
Tyrrel and: Archer (they | in 
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; was bzought in this Court, and argued this Term by Levinz fo2 


the Plaintiff in the Crit of Erroz; 1 Finch Solicitoz, fo; the 


Defendant. 
and foz the Revetlüng ot the Judgment, Levin atgued, Th 
this Leaſe by the Ceſtuy qve'Fruſt, and the!Entryivt his Leſſe 


did not diſpoſſeſs the foꝛmer Leſſce ; and then the (Fine and Non: 
claim could not prejudice bis Intereſt, which was. not put to a 


Right : Fo? firſt, the Ceſtuy que Truſt was at {eat Tenant at 
Mil. Sols Lirtleton, Sect. 464. Ceſtuy que Uſe may; enter, and 
hold at the Mill of his Feoffees ; — Leaſe can be no;Dilſet: 


| fin; bet auſe the Inheritance was in hümlelk. Tis: true; in ſome 


Calles a Man may da an A# mich: alt neveſt his nun Eſtdte x 


As if a Stranger diſſeiſes Tenant ko; Life to: the Uſe: of him in 
the Rederſion, and he allents, C6.:Liet 80. b. The Lam call 
not conſtrue à Diſſeiſin againſt the Partys Jutenttiun, Rolle n 
He that enters by Colour of a void Leaſe is no Diſſeiſoꝛ, 1 Cro. 
188. noꝛ any one that entets by Content, 15 E. 4, b. Neither 
thall the-Jntereſt al the Weller be veveſted but ate his Election; fo: 
this Leaſe wozks in Point of Contract, and not i ſo viotently = 
other Mens Jntereſis- as Livery doth. Jn''Latelys Rep. 


Sir Thomas Fiſher's Caſe;/Tenanti fo2 ears lets at dul, ths 


Leſſee makes a Þeaſe fo2 Years.;:this:wozks no Diſpolſeſſion, -Jf 


a ͤCoppholder makes a Leaſe fo2 Years without Licence, the En- 


Cro. Car. 
220, or 302. 
Latch 53. 
W. Jon. 315. 
5Ca 123, &c. 


1 Roll. 859. 


- 
„ 
. 
* 
Hetl. 81. 
— - 
* — 


. oz 109. it was the zudges Opinion upon Evidence, and thi e 


try. of the Leſſee is no Diſſeiſin to the Lozd, and he may chule 
whether he will take as a Fozkeiture. Rolle 830. Leaſe fo; Years, 
upon Condition to be void upon Mon- papment of Rent, u De- 
mand ig made, the Leſſoz map make a nem Leaſe of the Land, the 
koꝛmer Leſſee being ſtill in Poſſeſluon. And Blunden and Baugh's 


Cate was citen in 1 Croc to the lame Purpole; ann that a Fine 


doth not bar an Intereſt which is not deveſted. He quoted alſo 


the n Inſt. 388. 9 Co. 106. and 3 Co. Suſſitꝭ s Cale, inhere a Fine 


and Mon- claim ſhall bar the Jntereſt ot a Cerm ; pet it appears 
in 2 Cro. 60. that two Judges were againſt that Judgment given 
by the other Thꝛee. 2 Cro. b 59. Tenant at Mili makes a Leaſe 
fo2 Pears, and it was held to be no Diſſeiſin volens nolens to him 
that had the Inheritance. And: top Iſham and Morris's Caſe, 1 


' a Flne was tevied ot the Inheritance; *whirh. pallen the Truſt in⸗ 
tluſiveip; but this Fine was aul to eſtabliſh an Jutereſt fo fifty- 


gued nec that the Ceſtuy-q 


_ Peuts. Chen he argued; that the Inconventence would be 


; dev res to Purchaſers; who often keep ſuch Leaſes and Jnte- 
reſts Fo 


ot y tho they bum the Jnheritarice, it they n * all 


baärred bp:Levping of che Fine 307 wr 
uche. Solicitoz'econtra,-Þe:agreed that u Fine: could nut bar any 


Fntedc wich was not deveſted at the Time ot the Fine. Pe ar⸗ 
ue Truſt was not Tenant at CU ; 


fox d IR n be Tenant nt (Utill agama bis own __ 
unle 


— — 


— 
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unleſs by Conſtructton of Law, to avoid a Tort : As in Littleton's wy 
Caſe, where the Ceſtui que Uſe enters upon his Feoffee. But tho' 


the Lefſo2 hath a Right to the Poſſeſſion befoze the Entry of his Quzre, 3 U. 
Leſſee fo: Pears ; yet when the Leſſee enters, as tis found in our! 
Cale, he doth as much as declare, That Ceſtvi que Truſt ſhall not 1,3 
he Tenant at Till. Indeed the Bar gainee of an Eſtate fo2 Years Nd. -5:. 


is in actual Poſſeſſion by Foꝛtce of the Statute ; yet the Bargainoꝛ 
(in Caſe of a Yoztgage) may enter to hold at Till, becauſe there 
was no Act done to expꝛeſs his Diſſent. Pe agreed alſo, That no 
Diſſeiſin was wought ; but there may be an Expulſion without a 
Difleiſin, as Hob. 32 2. where it is (aid, It the Lefſo2 puts out his 
Leſſee fo: Pears, there is no Diſſeiſin committed; and yet the 
Leſſee hath loſt his Eſtate, and hath but a Right to it, and that 
whether he will oz no: And if he were Tenant at Till, he by 
making this, and divers Leaſes befoze, hath abſolutely determined 


bis ill: Je Tenant at il be ouſted by a Stranger, and he in vide prox. 
Reverſion difſeiſed, he may enter again ; not where he is the pas. 


Urong⸗doer himſelf, fo2 that were to make him Tenant at (ill 
againſt his Mill. It Tenant at Mill makes a Leaſe fo? Pears and 


the Leſſee enters, the Tenant at Till is the Diſſeiſoz. 2 Cro. 660. 1 Roll. 859. 


3 Cro. 830. 5 E. 4, 2. And Tenant at Mili is intruſted with and 
hath Power over the Poſſeſſion. And where it was ſatd, Jt ſhould 
be in the EleFion of the Leſſee fo2 1co Pears, to take this fo? an 
Ejetment oz no, he argued that it ought clearly to be in the E- 
lection of the Lefloz, | | 
Fo? firſt, Jt was his own Ac. and therefo2c he could beſt explain 
quo animo hoc fecit, and that his antecedent. Acts had ſufficiently 
done, eſpecially being Ceſtui que Truſt, and having alſo the Inhe⸗ 
ritance in him ; and he inſiſted very much upon the Notice that 
the Law takes of ſuch an Jntereſt, tho relievable only in Equity. 
7 H. 5, 3. Ceſtui que Uſe of a Mano, to which an Advowſon was 
appendant, was outlawed, the Church became void; the King 
bzought a Quare Impedit. 2 Cro. 512. A Truſt of a Chattel, 
reſolved to be fozfeit by Attainder, Hob. 214. in that Caſe the 
King ſhall have the Land it ſelf, and P2oceſs ſhall iſſue out of the 
Crxchequer to ſeiʒe the Land it (elf ; which ſhews that it hath a legal 
Influence upon the Land; therefoze he, and not the Truſtee, ought 
to have the Eledion. It Ceſtui que Truſt had made a Leaſe fo 
Bears, this had been a Diſſeiſin, until 1 R. 3. 5 H. 7, 56. 8 H. 7, 8. 
A Leaſe of two Acres. habendum the one fo2 Life, the other in 
Fee, to the Aſe of another; ſhall not the Ceſtui que Uſe determine 
in which the Inheritance ſhall be? Again, Jt is agreed that this 
Fine conveys away the Truſt ; ſhall the Law train to ſave the 
Intereſt of the Truſtee, to occaſion a Chancery-Suſt ? And the 
Judges ever expounded the Statute of 4 H. 7. ftrily, to bind the 
Right of Strangers, Leonard 99 It was the Chief Baron Man: 
Kh | wood's 


vnn. 
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wood's Opinion, That he that had a future Jntereſt to Lands, of 
which a Fine was levied, cught not to have five Pears after his 

|  Fntereft came in eſſe, neither is there any Reaſon to favour long 

1 Inſt. 76, Leaſes, By the Ancient Law, a Leaſe fm above 40 Pears was void, 

"92 8 8, Mirror 164, 293. iſt inſt. 46. They are never without Suſpicion 

:  * of Fraud: And z Co. Twine's Caſe, that which is called a Truft, 
Mo. 635. fg in plain Engliſh a Fraud; and as this is found, it appears by 
ea an the Circumſtances to be almoſt Fraud apparent. And as to the 
Inconvenience which was alledged would come to Purchaſers, 
who deſire to keep Leaſes on foot ; he anſwered, That might be 
pꝛevented by claiming within five Years ; and it would be! mif. 
thle vous to Purchaſers, if it were otherwiſe, to have ſuch Leaſes 
ſet up againſt their Titles. Poſtea 80, 81. | 


Note, One makes a Leaſe, wherein the Leſſee covenants to 
: Cro. 240. trepaſt. and then bargains and ſelis Part of the Reverſion : be 
' hall have an Action of Covenant per 32 Hl. 8. 


Boſvile verſus Coates. 


1 Mod. 33. IN Debt upon a Bond with Condition. That the Obligoz ſhould 

2 Keb. 591. bung in the Son and Daughter of J. B. at their full Age, to give 

fluch Releaſes as a third Perſon ſhall require. The Defendant 

co. 1,8. Pleads, That the Son is alive under Age at Doncaſter. To which 

" Lon 6 the Plaintiff demurs, and held he might; foz it muſt be taken at 
Mo. * their reſpexive Ages. Vid. 5 Co. Juſtice Wyndbam's Caſe. 


Cro. El. 1 225 ; 
Lit, K. 364 Criſpe and Jackſon werſus The Mayor and Commonalty of 
OED Berwick. 


s. C. Peſtea [Na TUrit of Covenant, the Plaintiff declared upon an Inden⸗ 
pr OS ture of a Demiſe of an Houſe from the Defendants, wherein 
462. * they covenanted, That the Plaintiffs ſhould enjoy it without the 
Roym: 175: Interruption of any Perſon whakſoever : And aſſigned fo2 Beach, 
* Keb. 351, That J. S entred and diſpoſſefſed them at Berwick. Upon which the 
397, 676, Defendant takes Iſſue. Whereupon the Plaintiff ſuggeſts, That 
2 602, ſuch a Place in Northumberland is the next to Berwick ; and 
1 Lev. 250, the Venire is awarded to the Sheriff accozdingly, and a Uervict 
252. was found fo2 the Plaintiff, ; 
Tt was moved by Jones in Arreſt of Judgment, That here was a 
Mil. Trial, not aided by any Statute ; fo2 the laſt act. which is the 
' largeſt, remedies all Trials, ſo as they be in the oper County; but 
this is not (a: And he ſald, Jt ought to have been tried where 
the Aﬀion was laid. As when an Aion is bzought upon a 
Charter Party, and a B2each is aſſigned in a Fozeign Kingdom, 
it hall be tried where the Charter-Party is dated; "_ here the 
| | ovenant 


— At. A CY 


— 
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Covenant boze Date at the Castle of York; and there the Trial 
ought to have been. 6 Co. Dowdale's Caſe : And Berwick ig Part 
of Scotland, and bound by our Acts of Parliament, becauſe con- 
quered in Edward the Fourth s Time : But the Courſe is to name 
it expzeſly, becauſe tis out of the Realm,” and not like ta Wales, 
where the Trials in ſuch Caſes ſhall be out of the prochein 
County, 19 H. 6. 22. fo2 that is a Member of England: Vid. 
7 Co. Calvin g Caſe. But two Pzecedents being ſhewn, where the 
. Trials were as it is here, and one of them affirmed in a Writ of 
Erro; alſo. the Caſe in Roll. tit. Trial 397. A Writ of Erro2 was 
wougbt to reverſe a Judgment given in Ireland, and an Erroz in 
Fan was aſligned and tried in a County next to Ireland: The 
Court ruled the Venire to be well awarded. | 
Twiſden ſaid, The Reaſon why an Ejefment would not lie of 
Lands in Jamaica, 02 any of the King's fozeign Territozies, was, 
"Becauſe the Courts here could not command them to do Erecuti- 
on there; fo2 they have no Sheriffs. INT | | 
This Caſe having remained two 02 thꝛee Terms ſince the Poſtea 
was returned,” and no Continuances entred, one of the Plaiytiffs 
died, and it was doubted whether Judgment could be now entred : 
And the Secondary ſaid, That they did enter up Judgments two 
Terms after the Day in Bank, as at the Day in Bank, without 
any Continuguces. And of this Batter the Court would be ad- 
viſed. Poſtea 90. pam wes 
Anonymus. 


F oe, Cad Complaint to tuo Juflices, be ozdered to keep a Ba · Co. Pri- 


ſtard 
that Perſon is abſolutelp diſcharged; and unleſs a Father can be 2 Keb. 604. 
_ — Court ſaid, That the Juſtices of Peace muſt keep it 3 


The Earl of Peterborough verſus Sir John Mordant. 


N an Action upon the Statute de Scandalis Magnatum, fog * Lev. 125, 

eins thele Wozs af the Plaintiff, I do not know but my « $a. 434 

ord of Peterboroygh ſent Gybbs to take my Purſe. After Judgment > Mod. : 50. 
by Default, and a Writ of Enquiry of Damages returned, it 7% 53” 
theſe as Atteſt of Judgment, That no Alton would lie fo? 
rye 021 4 * 3 a , 

Firſt, Pe doth not poſitively charge bim with ft. 
Again, The Wlozds do not impozt a felonious Taking, Hob. 
326. Maſon's Cale, I charge him with Felony, for taking M 
out of the Pocket of H. Stacie, abjudged not ationable. And in 


1 C. 312. Thou did'ſt ſet upon me and take my Purſe ; go before 3* Cre. Car. 


202,27 7. con. 


a Juſtice and I, will charge you with Felony. It wag held there 1 Mod. :;:, 
TOP 0% OP JED TONE = 


that no action would lie. 
I 2 | But 


lid, and this upon an Appeal to the Seions is revoked, , 35. 


— 
* 


— — — = — 


| 
| 
i 
. 
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1 Mod. 232. 


2 Sid. 21. 

2 Mod. R. 
160. 

2 Leon. 336. 
2 Mod. R. 
160. 


Antea 51. 


? 


 Twiſden (aid, pe knew theſe Mons adjudged attonable, 
He hides himſelf for Debt, and for ought I know is a Bank- 
rupt. e | k | 

And fo? the Cows the Court ſald, There was a Difference be: 
tween an Adion grounded upon the Statute de Scandalis Magnatum, 
and a common Aﬀton of Slander, The Chief Juſtice ſaid, That 
the Cows in the one Caſe ſhall be taken in mitiori ſenſu, and in 
the other in the wozſf Senſe againſt the Speaker, that the Honour 
of ſuch G2eat Perſons may be pꝛeſerved. Moore 55. The Earl of 


Leiceſter had Judgment fo2 thele Cows, My Lord of Leiceſter is 


a cruel Man, an Oppreſſor, and an Enemy to Reformation. Leon, 
33. The Low Abergavenny ſued fo2 theſe Mods, My Lord A- 
bergavenny ſent for us, and put ſome of us into the Stocks, ſome 
to the Coal Houſe, and ſome to the Priſon in his Houſe called 
Little Eaſe; and recovered. Vide Crompton's Juriſdiction of Courts. 


13. and Leonard, 336. | 


Anonymus. 


N Indidment was, Compertum fuit per Sacramentum duo- 

decim proborum & legalium hominum, &. and quaſhed, be- 
bauſe it was not jurat' & onerat'. And the Clerk of the Crown: 
Office inkoꝛmed the Court, That that was always the Courſe ; al- 
ſo it muſt be, Adtunc & ibidem jurat', where the Caption is re- 


cited to be taken. 


William verſus Gwyn. 


E wn to reverſe a Judgment given in Dower in the Gzand Set⸗ 
ſions in Wales. Jt appeared by the Recozd, that the Tenant 
appeared upon the Summons returned, and Day was given over, 


E adtunc venit per Attornatum, & nihil dicit in barram : TUhere- 


upon, Conſideratum eſt quod tertia pars terr' & tenemen' capiatur 
in man Domini Regis, and Day given ad audiend' Judicium ; at 


which Day Judgment was given quod recuperet. 


Jt was aſſigned fo2 Erroz, That the Court here had awarded a 


Petit Cape, and yet the Defendant appeared, whereas they ſhould 
have given Judgment upon the Nient dedire ; fo2 a Petit Cape is 


always upon Default after Appearance. and only to anſwer the 
Default: The Grand Cape is befoze Appearance, to anſwer the 
Default and the Demand. Vet. N. B. 97. So it was ſatd, the Court 


had erred in Judgment; and tho it were in Advantage of the 


Tenant by the Delay, pet not being by his Pꝛaper as an Eſſoin 
granted, where none ought to be, is not Erro, but the Act I. 4 
5 | ourr, 


* 


* — 
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3 


2 


eon. 152. 


re erroneous. | e 
But the -Court anſwered, That the Reaſon of that was, be- N. 5 
cauſe it is a Parcel of the Judgment, and the King ſhould loſe * 
his Fine: But this was only the Awarding of Pꝛoceſs moze than 

ſhould be, and in Advantage of the Tenant, wherekoze they reſol- 

ved that they could not reverſe it foꝛ Erroz. And Twiſden Catd, 

admitting it were erroncous, they might then give Judgment in 

this Court. | | 


Court, as if they ſhould enter a Miſericordia fog a Capiatur, it £0. 59- 
| 


| Anonymus. 


Pꝛohibition was pꝛayed to the Arches fo? Libelling againſt LOS 00s | 
one there, fo2 calling Whore and Bawd, becauſe they were Poſtea 220. | 
but Toꝛds of Heat ; allo the Party lived in the Dioceſe of Lon- 34; 1 | 
don, lo againſt 23 H. 8. to cite him there. But the Court would . Keb. 5, | 
not grant it; fo2 tho*.fozmerly there hath been divers Opinions 558. | 
touching theſe CUozds, yet Twiſden ſaid. Ever ſince 8 Car. the Law | 
hath been taken, that they may puniſh ſuch Moꝛds, pro reforma- | 
tione morum. And fo? the other it appeared Sentence was given, V-21-#-6z- | 
and that it was too late to pzay a P2ohibition, when it appears 

they have Jurisdidion of the Cauſe, as the Superio2 Court; and 2 318. | 
he that would have the Benefit of the Statute againſt Citing out N. . . 

of the Dioceſe, muſt come befoze Sentence. 1 Cro. 78. 02 110, Ge. 


Crouch werſus Riſden. 


Inch, Solicitoz, moved fo2 a Pꝛohibition to the Eccleſiaſtical 1 sid. 443. 
Court, to ſtay a Suit fo2 Tithes of Hops, commenced there _ PE 
by the Uicar, upon a Suggeſtion, that they had paid foz all r 
Tithe⸗Hops ſo much an Acre to the Parſon, Time out of Bind. 
But it was denied ; fo2 there could be no ſuch Compoſition Time 
out of Bind, Hops not being known in England until Queen 
Elizabeth's Time ; fo2 then they were firſt bzought out of Holland, 
though Beer is mentioned in a Statute in Henry the Fourth's 
me, | . 
But it was laid by the Court, That perhaps the Uſcaridge Poftea 10). 
was endowed Time out of Mind of the [mall Tithes, of which Na- 
ture Hops were. Then the Pꝛeſcription of paying a Modus to the 
Parſon ſhall not take them from bim; fo2 it ſhall be taken to 
have cotnmenced ſince the Endowment. 15 


Note, Ik the Matter concerns the whole County, it is to be 3 Noll. 59. 
tried in another County which is indifferent. 2. 


Hall 


_ 
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2 Keb. 613. 


Vide Plow, 
6, Ty 8, &c. 
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Poſtca 148. 


Plowd. 4, 
— 55 


2 Co. 322. 


Hall verſer Philips. 


N Jnfozmation was bzought fo2 the Forfeiture of a certain 
Quantity of Bzandy, and ſets fo2th the two Acts, 13 & 14 
Car. 2. c. 23 and 24. of Exciſe upon that and other Liquozs, and 
then the additional Ad of » 5 Car. c. 11. wherein it is enaded, That 
no Foreign imported exciſeable Liquors ſhall be landed, &. before 
due Entry be firſt made thereof, &c. or before the Duty of Exciſe due 
and payable for the ſame be fully ſatisfied and paid ; and that every 


Warrant for the Landing or Delivery of any ſuch Foreign Liquors 


ſhall be ſigned by the Hand of the ſaid Officer, &c, upon Pain that 
that all ſuch Foreign Liquors as ſhall be landed, &. contrary to the 
true Intent and Meaning thereof, or without the Prefence of an 
Officer or Waiter for the Exciſe, or the Value thereof, ſhall be for- 
feited and loſt, the one Moiety to the King, the other to him which 
ſhall ſeize, inform, Oc. And avers that this Bzandy was landed, 
the Duty not fully ſatisfied and paid, and without the Pꝛeſence of 
an Dfficer oz (Uaiter fo; the Exciſe ; but doth not aver; that a 
due Entry was not firſt made thereof. 

CUhereupon it was moved, after a Uerdict fo2 the Inkozmer, in 
Arreſt of Judgment; That if either the Duty were paid, oz Entry 
made, oꝛ the Landing were in the Pzeſence of an Officer,it ſatis ſied 
the Act, which is in the Dis jundive, and the TUozd Or ſhall not be 
taken Conjunitively, unleſs the Mos axe ok like Nature, as 1 Mar. 
cap. 3. Maliciouſly or Contemptuouſly diſturb Preachers; eſpecially 
in a Penal Law. Beſides, if the Ac required theſe thzee Things 
ould be done, then Payment would not ſuffice, without the JP2e- 
ſence. of an Officer at Landing; the like Cows are taken Dis- 
junkively in Reniger's Caſe, Pl. Com. : 

But i{t was ſaid on the other Side, That the Mod Or muſt be 
taken here in the Conjunfive, and that fo2 the apparent Inconve⸗ 
nience that would follow; and that the Statute intended all thꝛee 
ſhould be perfozmed, and that an Entry ſhould not ſuffice without 
Payment, oz Agreement with the Officer, which tantamounts: Foz 


otherwiſe this ad which was made to be further remedial to the 


Ring, would rather diſappoint this Revenue of Exciſe given by 
kammer Acts, which did alſo require an Entry to he made; but 


this Act adds the Penalty'fo2 Non-entry, and this Entry is to be 
made fo2 a Check upon the Officer, that he accounts right to the 


King. Elle-it appoints Landing in the P2efence of the Dfficer, 
that it map be obferved whether moze be landed than is contained 
in the Tarrant foz Landing, but never meant that an Entry 
ſhould ſuffice without Payment ; fo2 fo, if the Party be a Fo- 
reigner 02 Jnſolvent, the King loſeth his' Duty. | 


3 And 


9 U 
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a 


and the Court gave Judgment foz the Inkoꝛmer: But laid they 


would have ſfay'd until the next Term, but that great Miſchiet 
might be done in the Interim, if it ſhould be known that ſuch a 


Doubt ſticks here; and they would not give any Jncouragement 
to the Leſſening of the King's Revenue. 


Crofton's Caſe. - 


N an Jndixment upon the AX foz coming within fibe Miles of 

a Cozpozation. 

It was moved, That no Jndi#ment lay upon it, becauſe the 
Act appoints a Penalty of 40 l. to be recovered by Aﬀton of Debt, 
Bill, Plaint 02 Infozmation. 

Sed non allocatur : Fo2 when a Statute makes an Dffence. the 
King may puniſh it by Jndictment 5 but an Inkozmation will not 
lie, when a Statute doth barely pꝛohibit a Thing. Vid. Cro. 643. 
3 Cro. 544. Of Informations vide 1 Mod. 71, 288. 2 Mod 301, 
302. 3 Mod. 66, 73, 104, 116, 134. 3 Sal. 199. Cumberb, 345, 
381, 2593, 477. 2 Hawk, ch. 26. per tot. 


Note, It was reſolved at Serjeants-Jnn, That when a Penalty 
is to be divided, (viz.) To the King, the Pooz and the Jnfo2mer 
if the King alone ſte, ſo that there is no Jnfo2mer, pet the Poo2 
ſhall have their Part. | 


Adrian Lampereve and other Frenchmens Caſe. 


Motion was made by the Solicitoz upon a Special Di⸗ 
rection from the King in Behalf of the laid Lampereve and 
other Frenchmen, to have a Certiorari ta Bedford Gaol, where 
they were committed fo2 Robbery. | | 
Keyling Chief Juſtice, J lately attended his Majeſty about this 
Matter, and J thought he had been ſatisfied with what J then 
ſaid and now repeat, (viz.) That if we ſhould remove them now, 
we ſhould diſcharge his Majeſty's Juſtice; fo? there is no Indick⸗ 
ment found, and none can be found but at Bedford, and the Pꝛo⸗ 
ſecutoꝛs and TUitneſſes are there; but he might have it tried at 
the Bar if he pleaſed, ſo the only May is to let them ſtap at Bed- 
ſord till the Afzes ; and then if the Pꝛolecutois appear not, oꝛ an 
Ignoramus be found, they will be diſcharged by Pꝛoclamation; and 
it the Tndj#ment be found, then the Judge map take a new Re- 
_ cogni3Jance of the Pꝛoſecutozs to appear and pzoſecute here; and 
you map have a Certiorari now to deliver there, 02 you map have 
it there from my Brother Rainsford, who goes that Circuit, to 
remove all up, hither. 
Solicitor. J ſuppoſe this will ſatigfie. 
Curia. TUe muſt acquit our ſelves of the King's Juſfice. 


3 Jn 
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1 Sid. 209, 
439 
1 Sid. 439. 


1 Mod. 34. 
2 Keb. 614. 


S. C. 1 Mod. 
41. 


Certiorari. 
Poſtea 93, 
146. 
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| Vide 2 Sal. 
648, 650. 


2 Keb. 615. 


2 Roll. 305. 
Vide 1 Sid. 
217. 

1 Lev. 138. 


1 Sid. 440. 


In Eaſter Term following they were bzought up hither, and be: 
ing arraigned upon the Indictment, they pleaded Not Guilty; and 
ſome of them deſired to be bailed, and the Court ſaid they ought, 
but it muſt be done in the Court, becauſe the Bail muſt be bound 


Body fo2 Body; and they required four Men to be Bail, each 


worth 300 1. Body fo; Body, and in no Sum certain. 
They were art erwards tried per medietat linguz, and ſome of 


8 were not Frenchmen, and moſt of them dwelt in Mid- 
eſex. | | | 


Lady Baltinglaſs's Caſe. 


Þ E Court denfrd a Trial at the ar, becauſe the Coffs 
were not paid upon other Trials, which went againſt her 
in other Courts; which the Court here would take Notice ok. 


Articles were crhibited againſt a Regiſter of an Eccleſiaſtical 
Court, foꝛ Misdemeanozs done by him in his Office. 
Pe moved fo? a Pꝛohibition ; but ft would not be granted, un⸗ 
leſs they examine him concerning the Articles upon his Dath. 


Wright and Johnſon. 


Sſumpſit, To deliver a Gelding in as good Plight as he boz- 

rowed him; and avers, That he did not deliver him at all. 
A Qerdict was had fo? the Plaintiff, pet Judgment was given a⸗ 
gainſt him, becauſe the Bzeach was not laid as the Pꝛomiſe is. 


Vide 1 Lutw. 279. Powel J. ſaid this was a ſtrange Caſe, 


Play ters verſus Sheering. 


N a Replevin (removed by Recordari) there was a Nonſuit 
fo2 want of a Declaration, and whereupon the Defendant 
made a Suggeſtion, and took out a TUrit of Enquiry upon 17 
Car. 2. c. 27. The Plaintiff moved that this might be ſet aſide, 


becauſe the Nonſuit happened thꝛough the ſudden Sickneſs of the 
Perſon employed to pꝛoſecute. 


Curia. This new Statute having taken away the Urit of Se- 
cond Deliverance, hath made the Plaintiff remedileſs, unleſs we 


help him ; therefoze we will endeavour it as far as we can. Let the 


- Defendant ſhew Cauſe, why he ſhould not accept of a Declaration 
upon Payment of Coſts. RE OT | 


Termino 
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Termino Paſchæ, Anno 22 Car. II. 
In Banco Regis. 


Anony mus. 


F there 8 ſeveral Contracts between A. and B. at ſeveral Prohibition. 
Times, foz ſeveral Sums, each Sum under 40s. and they 1 81. 4 
do all amount to a Sum ſufficient to entitle the ſuperio2 Poſte 73. 
Court; they ſhall be there put in Suit, and not in a Court which 

is not of Recow. And ſo it was reſolved in the Caſe of the Sa- 

voy Court, and Staundforde, 24 C. 2. Alſo it was ſaid, That if 

a Yan at divers Times ſteals Things, all which amount to above 
12d. 'tis Felony Capital. 

Jn an Account after a Judgment Quod computet, the Court 
alligns Auditozs, and they ſit upon and return the Account when . * Rep. 
they will; koꝛ Day is not given them, and they give the Parties 1 Panv. 231. 
in the Interim what Time they pleaſe; but ik the Defendant de. 
lays, they return it to the 85 and PROP goes out againſt 


him. 


Nota. Memorandum, On Tueſday A pril the 26th. Ste phen Moſ- 
del, to whom M2, Lenthal had granted the Office of Barthal of the 
King' S Bench fo2 Life, was won Marſhal. The Dath was 
this, (Viz.) You ſhall ſwear, That during the Time of your being 
Marſhal, you ſhall well and truly Uſe, exerciſe and behave your 
ſelf in the ſaid Office; you ſhall encreaſe no Fees, and in all Things 
ſhall do your Duty 1 in the ſaid Office, &c. | 

Jt was reſolved, That the ſaid Stephen Moſdel cquld not after = 
2 pzactiſe as an Attozney of this Court; and that 992. Len- 

thal, Parchal in Reverſion, had no Paivilege. A 


Anonymus. 


A Pꝛomiſe was made to give 10001. to one for curing bis 
Eyes: And an Aſſumpſit is bꝛought. 7 
Upon this, the Jury may give lels than 10001. Damages, ik 
| * "_ fit,” hog WH FL 9 
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2 Keb. 634. 


See 1 Salk. 


144, 145, 
201. 


; gainſt them foz 


ing contemptuous AM oꝛds of the Commiſſſoners, and fined them 


Sir W. Mewes verſus Mewes. 


Title of Land was tried out of the pꝛoper County, upon a 
feigned Mager, Whether well conveyed or no? (this is 

the Courſe of Jfſues directed out of Chaticery.) * 
Note. Jn this Caſe a Bill in Chancery was given in Evidence 

againſt the Complainant, tho held to be but of flight Moment. 


5 Smith's Caſe. 


Mith and other Commiſoners of Sewers which ſate at White- 
Chapel, wrre bought in upon an Attachment awarded a⸗ 
a Contempt ot this Court. And the Caſe was 
A2 Certiorari we lately ſent and delivered to them out of this 
Court, (upon ſpecial Direition. and Recommendation by the King 
and Council, befoze whom the Buſineſs had been agitated) to re- 
move hither certain D2vers and Pyoceedings of theirs, in ozder to 
a Trial of the Right of the Matter in Queſtion. 

At firſt they did not allom the Certiorari z but afterwards ha- 
ving allowed it, they paoceeved de novo upon the ſame Matter; 
and made an Oꝛder again, which certain Perſons (being the ſame 
Perſons who p2ocured the Certiorari,) refuſing to obey, the Com- 
miſlioners fined them 10 l. a⸗piece. 3 
Then a ſecond Certiorari mas taken out and delivered to them; 
after which they impaiſoned-Perſons foz not Executing and Obey- 
ing of a Marrant made upon their ſecond Oder, and fo2 Speak: 


51. a-piece. Being now queſtioned bp the Court, concernin 
theſe Contempts and Miedemeanoza, they ſaid, They did this 
wholly by the Advice of their Counſel z. Offley, (who being in 
Court received a ſevere Repzimand thcrefoze ;) and the Commiſ- 
ſtoners Were committed to Puſon. ' 
About a Foztnight afterwards, having made and filed their Re- 
turn, they were bꝛought into Court to receive the Sentence of 
the Court. And then it was ſaid by them and Coleman their 
Counſel, That they would not urge any Thing fn Juſtification of 
their not returning their Pꝛoceedings ; they only offered, That 
what they did was by the Advice of their Counſel. ; and the 
Clauſe in 13 Eliz. cap. 9. was ſo penned as to give a great Occa- 


fon of Doubt in this particular, which Clauſe upon their Deſire 


was read, and is thus: 


And be it further enacted, e*c. That from henceforth the ſaid 


Commiſſioners of Sewers, nor any of them ſhall not be compelled, 
i | or 
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or compell 


mi or any of them, or of any of the Ordinances, Laws or 
Doings, by the Authority of any of the ſaid Commiſſioners, nor 
ſhall not have any Fine, Pain or Amercement ſet upon them, or 
any of them, or _ Ways to be moleſted in Body, Lands or 
Goods for that Cauſe; and after the Reading thereof, the Court 
delivered themſelves ſeriatim, as followeth: 

Moreton. This is a great Dffence and Contempt : The Com- 
miMloners of Sewers and their Pꝛoceedings are ſubjef to the Ju- 
of this Court. Sir Henry Mildmay's Caſe, 2 Cro. 336. 
and Sir H. Hungate's in our Memoy: It Commiſſioners of 
Sewers. 02 any othev-inferioz Jurfsdiction, exceed their Commil⸗ 
fion, we may retomm and reſtrain them and it; nay, we pꝛohibit 
them in Caſes where they have no Jurisdidion of the Matter: 


any 
2 our Duty to the King, without taking Notice of and 
puniſhing this Offence. Therefoze my Opinion is, That fox their 
not obeying of the firſt Writ, they be fined 40 Barks a-piece, and 
fo? their not obeying of the ſecond TUrit, 20 Barks a piece. 

Rainsford. This is indiſputably an Offence and Contempt, 
and the greater fo2 that it was ſeconded. Jt is aggravated too, 
in that the CommiMoners pꝛoceeded after they had allowed the 
Certiorari, and that they fell upon and chewed their Indignation 
againſt thoſe Perſons, who only purſued the King's Authozity z 
and that this was in a Cale which was recommended by the King 
and Counſel, to which Recommendation the Commiſſioners were 
pzivy ; they had contrary Advice from other Counſel then there, 
but they would hearken to that Advice which pleaſed them beſt: 
Obedience is that Ligament of the Government, without which 
all will be turned into Anarchy and Confuſion. Mithout betray- 
ing the Truſt repoſed in us by the King, and violating of our 
Daths, we cannot omit to puniſh this, therefoze J agree the 


Fines : The Reaſon of the Fines is the Diſobeying of the Mrits; 


the Reaſon of their Diſpꝛopoꝛtion is to reſemble the Weaſures the 
1 obſerved towards thoſe Perſons whom they undu⸗ 
Twiſden. Jt was reſolved in 23 Car. That this Statute hath 
no Reference to this Court, and that this Clauſe extends only to 
Certificates and Returns into Chancery; the Statute (peaks of 
Superſedeas, &c. which Jſſue out of the Court of Chancery only ; 
fo2 this Court does not, noz ever did, ſend out Superſedeas's, but 
this Court ſends out Certiorari's, which are to bzing the Buſineſs 


befoze the King here, and the Moꝛds of them are, quia coram no- 


tleman to give ſuch Advice (as he did) J cannot imagine: J ſup- 
pole there is moe in the Matter than we know, and tis a ſtrange 
Thing that theſe CommiMoners ſhould ask Counſel, whether they 


K 2 ſhould 


able to make any Certificate or Return of the ſaid Com- 


Pꝛecedents ate with us in this pzeſent Caſe, And we can- 


terminari volamus & non alibi. That ſhould move that Gen- 


3 


nnn 
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ſhould obcy the King's CUrit oz no? Eſpecially when it went out 
upon ſuch particular Direction and Recommendation. Tis ſome 
Mitigation, that they had ſuch Advice of Counſel; otherwiſe x 
ſhould not ſtick ta fine them 100 l. a-piece. Me are bound to take 
care of the Suppozt of the Government, J agree the Fines. 

_ Kelynge Chief Juſtice. It is p20vided by 23 fl. 8. cap. 5. That 
the Laws. Acts, &c. to be made by the Commiſſioners of Sew⸗ 
ers, ſhould ſfand good and effefual, 8c. no longer than the 
Commiſſion endured, except they were engroſſed in Parchment, 
and certified under their Seals, into the King's Court ot Chan: 
cery; and then the King's Ropal Aſſent to be had to the ſame; &c. 
But that was altered by this of 13 Eliz. whereby it is enacted, 
That their Laws, G&c. ſhould ſtand and continue in Force, without 


any fuch Certificate to be made thereof into the Chancery; and 


then a little after in this Statute follows the Clauſe which hath 
been read, and that refers wholly to Certificates 02 Returns ta 
be made into Chancery, fo2 the Purpoſe afoze-mentioned. - Tis 
plain, the Clauſe refers not to this Court, fo? it ſpeaks of return- 
ing their Commiſſions ; now their Commiſſions were never re⸗ 
tnrnable into this Court; this Court cannot be ouſted of itg Ju- 
risdiction without ſpecial Mods; here is the laſt Appeal, the 
King himſelf fits here, and that in Perſon if he pleaſes, and his 
Pꝛedeceſſozs have ſo done; and the King ought to have an Ac- 
count of what is done below in inferio2 Jurisdicktons. Tis foz 
avoiding of Oppꝛeſſions, and other Bilchiefs. To deny and op- 
poſe this, and to ſet up uncontroulable Jurisdickions below, tends 
manifeſtly to a Commonwealth; and we ought, and we ſhall take 
Care that there be no ſuch Thing in our Days. J know there is 
a great Clamour, ſo ſoon as an inferio2 Jurisdifion is touched; 
and tis thought we deal hardly with them: But unleſs we will 
fuffer this Court to be diſſolved, and the Pꝛerogative of the King 
to = encroached upon, we mult oppoſe our ſelves to thefe Pꝛo⸗ 
ceedings, $477 wee, r 

J have a great Reſpect koz theſe Perſons the Commiffoners, 


but tis but uſque ad aras. hen the Jurisdiction of the Crown, 


the Juſfice of the Kingdom, and the Duty of my Place is con- 
cerned, J ought not to ſpare my beſt Friends. Some Pꝛecedents 


have been cited in this Caſe, and many moze might; there are 


two memozable Reco2ds cited, 1 Cro. concerning Perſons which 
contemned the King's CUrit and their Penalties. J agree the 
Fines, and hereby we do not go ſo high as our Pꝛedeceſſozs have 
gone Pundzeds of Yeats ago. ene | 


? Nota. "This Pꝛoceeding and Sentence of the Court, was up⸗ 
on Confeſſion of the Commiſſioners; the Court fozthwith making 


an Entry and Recod of their Confeſſion, = N 1 
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Jn an Affize only, where the Writ is returnable into this Court, 
it is apud Weſtmonaſter'z but in all other Caſes, where Mrits 


ate returnable out of Chancery into this Court, they are return- 


. 


able Ubicunque, Bec. | 
7 =. The King verſus Jane — 


pe was indicked fo2 Stealing ok ſeveral Things, and plead- 
ing Not guilty, and a Jury ſwozn to try her; the CUitnefſes 
not appearing, were ſuſpefted to be tampered with by the Pꝛiloner; 
and the Jury were diſcharged, and the Trial put off, Vide 1 Iaſt. 


Wile's Caſe. 


N Oder ot the Juttices of Peace, fo2 the Baintenance of a 
Poo? Moman, was confirmed, tho' it appeared ſhe was a- 
— * to wozk: But the Juſtices of the Peace are Judges 


Oo 
* 


Couſin Caſe. 


IRroz to reverſe a Fine fo2 Infancy: Nom twas moved, That = Kol. 5, 
the Party being in Court the might be inſpeted, and the Jn- 373. 
ſpefion recoded : And there was pꝛoduced and read a Copy of the _ 2 Salk: 


Rexiſter-Book, \wom to be a true one, and ſeveral Afivavits of : Lev. 142. 
her Age. $2 2 Saund. 94, 


Curia. Let the Jnſpefion be now recoꝛded; the Iſſue of her In⸗ 4 321, 
fancy map be tried at any Time hereafter, tho ſhe comes of age. 446. 


Nota. A Priſoner in the King's Bench that lies in the Com- 


mon Side, pays no Fees foz his Lodging, | 


Anonymus. 


* was ſaid by Twiſden, That if two ſubmit to an award, this 
contains not. a recipzocal Promiſe to perfozm ; but there muſt 


be an expꝛels P2omile to ground an Aﬀton upon. 
Nota. A Fine which was ſet two oz three Terms ſince, was Raym. 186. 


this Term ſet aſide, becauſe of ſome ſurreptitious Pꝛactice and 
il inloꝛmation to the Judge. 1 | 


Aubery 


1 Sid. 444. 
2 Keb. 623. 


Negativum 
infinitum. 


(* Which 
was a Mi- 


ſtake.) 


2 Keb. 626, 
630, 637» 


there, became bound, &c. 
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A Sfault, Battery and Mounding: The Defendant fnſifed, 
fo2 that he being Maſter of a Ship, commanded the Plain⸗ 

tiff to do ſome Service in the Ship, which he refuſing to do, he 

moderate caſtigavit the Plaintiff, prout ei bene licuit, 

The Plaintiff maintains his Declaration abſque hoc quod mo- 

derate caſtigavit, and Iſſue mas taken thereupon. -.- + \.-,; = - 


; 


After Uerdic fo2 the Plaintiff, it was moved in Arreſt of. Judg: 
ment, That the Iſſue was not well joined; foz non moderate ea- 
ſtigavit doth not neceſſarily imply that he did beat Him at all, and 
ſo no direX Traverſe to the Defendant's Juſtification, which im- 
moderate caſtigavit would have been: But, De injuria ſua 


pro 
pria abſque aliqua tali cauſa would have been the moſt foꝛmal Re- 
plication. 55 | | 

But the Juſtices held, That it would-ſerve as it was after a 
Uerdict, tho the Statute at Oxford, 16 Car. 2. the laſt and moſt 
aiding Act of Jeofails be * expired, and that de injuria ſua pro- 
pria, not adding abſque aliqua tali cauſa, hath been held good af- 
ter à Uerdit, | by” 


— 
* % 


mo to reverſe a Judgment, given in the Court at Norwich, 
, in Debt upon a Bond; where the Plaintiff declared that the 
Defendant per ſcriptum ſuum Obligatorium, at a certain Place 


Green verſus Cubit. 


» 


The Defendant pleaded, That he was itt Paiſon, & ſcriptum 
. was obtained by Dureſs; which was found againſt the 
ekendant, and Judgment giden accowingly. 
The Erroꝛs afligned were firſt, Becaule he declares of a Mri⸗ 
ting obligatoy, and doth not ſay ſigillo Defendentis ſigillat. 
2 * 5 Declaration in Covenant was held inſufficient fo2 the 
ame Cauſe. 


Secondly, There is no Place where the Defeudant alledgeth 


\ himſelf to be in Pziſon; and being in an inkerioz Court, it ſhall 


But the Court over-ruled the firſt, becauſe the Plea of the De- 
fendant conkeſſes the Deed; and the ſecond, becauſe the Jmpziſon- 
ment mult of Neceſũty refer to the Place where the Plaintiff de- 


klares the Bond to be made: Foz the Defendant pleaded, - That 


he was then in Pziſon ; wherefoze they affirmed the Judgment. 
3 Cro. 55. 2 Cro. 420. 3 Cro. 737. 19 H. 6. 15,16. 


2 | | Baldway 


— NR „ * 
* 
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Bald way axd Ouſton. 


Ebt upon a Bond, the Condition was, That the Defendant : Keb. 6:4, 
ſhould pay ſuch Coſts as ſhould be ſtated by two Arbitratozs 


them cholen. 81 
pe pleaded, That none were ſtated. 


Cbe Plaintiff replied, That the Defendant did not bing in his 


Bill. | | 

To which it was demurred: Foz tho' if the Defendant were 
the Cauſe. that no Award was made, it was as much a Foxfeiture 
of his Bond, as not to perfozm it would be; yet here there was 
a precedent Act of the Plaintiff s neceſſary, (viz.) To choole an 
Arbitratoz, which he ought to have ſhewn befoze any Fault could 
be aſſigned in the Dekendant, in not winging in of his Bill. And 
to this the Court did incline: Sed adjornatur. 


Nota. Jt was ſaid, Cho every Inn · keeper may detain a Þozſe Feat bs 
until he is paid fo2 his Meat, yet he cannot ſell — fo2 that was x. . 
good only by the Cuſtom of London. 57/4: 09. Jori9 eee, 2 Bronl: 


/ (etl 97 . Moo . 
Haſpurt and Wills. ö 


Cuſfom was alledged in the City of Norwich, That in re- 14. 
gard they maintained a Common Key, fo2 the Unlading of 104, 23. 
ſuch Goods as were b2ought up the River in Ueſfſels' to the ſaid 2 Keb. 624, 
City, that every Uefſel paſling thzo' the ſame River. by the ſaid ““ 
Key, ſhould pap a certain Sum. Fo Ch 
Jt was held a vold Cuſtom as to thoſe Uefſels which did not un- 
lade at the ſaiv Key, noꝛ any other Place in the City; there being | 
no Benefit redounding to them from the Maintenance of the Kep, Raym. 232. 
they only paſſing by, and were bound fo? another Place, and there- 
koze could have no Impoſition upon them: But if they had retei⸗ 
ved their Freight at the (aid Key, it might extend to them. 
And Coleman ſaid, The laſt Seffion of Parliament there was 
Complaint made againſt the Governoz of Graveſend, who would 
have pꝛeſcribed to have two Shillings and Sirpence of every Boat 
that paſled by the Fozt there: And it was held to be unteaſonable, 


Tailor verſus Wells. 3 
T and Converſion foz a Pair of Curtains and Uallance nn.” © 


was held inſufficient, toꝛ the Uncertainty of what was meant * Ned. 46: 
by a Pair in this Caſe, 3 
5 | 7 2 Keb. 623. 
Bernard nh, 


2 Show. 315. 


” 
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Bernard verſur Bernard, 
1 Lev. 153, F* Rro2 to reverſe a Judgment in the Court of Hull, upon an 
„ Aſſumpfit, where the Plaintiff declared upon two Pꝛomiſes; 
635, 646, the firſt was upon an Indebitatus infra juriſdictionem Curiæ, foz 
650, 696, Wonep legt. | 
999,795 The Etro! allgnen was, That the Loan did not appear to be 
Videantea 2. Within the Jurisdiction; but upon Giew of the Reco it was ad- 
% conf OW 502 3 007 20.5 29 0 Of 
os, K. © The other Pꝛomiſe was; That there being Communicatſon be: 
_— 75- tween the Plaintiff and Defendant concerning a Houſe, which was 
: Jon. 230. Caid to be at Hull. Bridge, which the Plaintiff fold him, the Money 
I Noa! 3:. being unpaid, and the Defendant unable; in Conſideration that 
2 Sten, 141. the Plaintiff would releaſe to him the laid Debt, he pzomiſed to 
430. © deliver him up the Poſſeion of the Houſe by a certain Day. Then 
he avers, that tho he releaſed him, yet the Defendant had not 
delivered him up the PoſſeMon, licet ſzpius- requiſitus. | 
It was aſſigned fo Erroz, That the Houſe was not expꝛeſſed 
to be within the Jurisdiion; -fo2 the Perfozmance of the Pꝛomiſe 
muſt be as well within the Jurisdicion, as the Pꝛomiſe ſt ſelf : 
| But it is not material, tho there be other fozeign Circumſtances 
ro. Car. in the Caſez as Aſſumpſit upon a Pꝛomiſe to re-deliver a Poꝛſe at 
571. Hull, which the Plaintiff lent the Defendant at Hull to ride to 
Beverly: This that Court had Conuſance of, tho' Beverly was 
out of the Jurisdickion. And tho the Houſe were alledged to be 
at Hull-Badge, that ſhall be intended a Utill by it ſelf, and no 
Part — Hull: And ok that Opinion was Twiſden; but Kelynge 
otherwile. 1 | 
Another Erroz was aſſigned, That there was no Requeſt laid, 
which ought to have been, being a collateral Thing, (viz.) To 
deliver up Poſſeſon of a Houſe. 
See 1 Mod. Sed non allocatur: Foz being to be done at a Time certain, 
2-4... tbere was no Need of Requeſt; but if no Time had been ſet, he 
227,260, would have had Time during his Life, ynleſs haſfened by Requeſt. 
N. Lutw. 9o. Another Erro2 aligned was, That the Style of the Court was, 
Placita coram Majore, &c. virtute Literarum Patentium, H. 6. yet 
the Iſſuing out Pzoceſs, and filing Ball, was entered ſecund' 
conſuetud' Cur'; And fo? this, x Cro. 143. Long and Nethercote's 
Caſe was cited, where the ſame Matter was held to be Erro? ; 
fo2 the Court being erected within Time of Memoꝛzp, could have 
no Cuſtom to warrant their Pꝛoceedings. Sed non allocatur : 
Fo? it is accoding to Law, and the juſt Courſe of their Court. 
But Twiſden ſaid, Jf it had been ſecund' conſuetud* Cur' de 
temps d ont memorie ne court, it had been ill. 


- 


5 7 Girling 


- a ” 
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Girling verſus Alders. 


N a P2ohibition to the Court of the Honour of Eye, the Caſe Antes 65. 
was, One contracked with another fo2 divers Parcels of Malt, : Sid. 464. 
the Money to be paid fo2 each Parcel being under Foꝛty Shillings; 

and he levied divers Plaints thereupon in the ſaid Court. TUhere- 

foze the Court here granted a Pꝛohibitian; becauſe tho' they be 

ſeveral Contracts, yet fozaſmuch as the Plaintiffmight have joined 

them all in one Action, he ought ſo to have done, and ſued here, 

and not put the Defendant to an unneceſſary Ueration, no moze 

than he can ſplit an entire Debt into divers, to give the Inkertoz 

Court Jurisdiction in fraudem Legis. | 


Heskett verſus Lee. 


Aſch. 21. Car. 2. Rot. 408. Erro2 to reverſe a Common Reco : $id. 446. 
very had in the County Palatine of Lancaſter, againſt an In- 8 94, 


kant. | | | 1 Mod. 48. 
The firſt Erroz was aſſigned in a Gariance between the Atit Hob: 196. 


and the Count; the Crit was of Lands in Bikerſtaffe, and the 3 Keb, 47. 


| 1 Sid. 
Count was Bickerſtaffe, (5 Rep. 46. Isfeild fo2 Iffeild; but there the . 44. 
Court ſuffercd it to be amended, being the Default ok the Clerk:) 1 
Sed non allocatur, quia idem ſonant. | 8 ty 318. 
Another Erro2 was aſſigned in the Entry of the Admiſſion of Cro. EI. 323. 
the Guardian, Thich was thus: Conceſs eſt per Cur quod Jo- #1327. 
hannes Molineux Armig', ſequatur pro Thoma Heskett Armig', ut 
Guardian prædict. Thomz in pl'ito terræ verſus Lee: CUhereas it 
was ſaid it ſhould have been, ad comparendum & defendendum, 
and this is ad ſequendum, which is a Fo2m pꝛoper only fo2 the 
Demandant, and fo is the 2d Cro. 641. and the Reaſon why Jn- 
fants are bound by Recoveries when Guardians are afligned them, 
is. Becauſe if they ſuffer any Urong, they have an Action againſt 
the Suardian, in whoſe Default it was!: Whereas if the Inkant 
ſhoulo bzing an Action fn this Caſe and declare againſt Molineux, 
That he was admitted as Guardian to defend fo2 him; if Jſſue were 
taken upon it by this 'Recozd, the Trial would againſt him. 
Again, It is ſequatur pro Thoma ut Guardianus, and ut is but 
ſimfiitudinary. | 


Another Erro2 was alligned in the Entry of the Appearance, 
which was, prædict Thomas Heskett per przd' Johannem Molineux 


qui ſpecialiter admiſſus eſt per Cur ad ſequend' pro prædic Tho! 
venit in propria perſona & deferdit jus ſuum :. Where it was ſaid, 
Jt muſt be taken that the Tenant appeared in Perſon, and not the 
Guardian, and a Recovery ſuffered by an Jnfant where he appears 
by Attozney, oz in pꝛoper Pas, is erroneous, Rolle 371. 


But 


a * 


„* „* 2 


_ 
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Cro. Car. 


30). 


Cro. Eliz. 


158, 172. 


1 Sid. 173. 


See 1 Sid. 


153, 154, 
420. 


But notwithſtanding theſe Errozs the Court affirmed the Reco: 
very. 4 | 

Foz the Admiſſion of the Guardian ad ſequend' is þ2oper e. 
nough ; fo? it ſignifies no moze than to follow the Caufe: And 
in many Caſes the Tenant oz Defendant doth pzolecute, as in 
Qoucher, pꝛaping Tales, carrying down Trials by Pꝛomſo, &c. 
and in Replevin the Avowant is Aﬀo2, and in firffermy of a Reco: 
very the Tenant is the main Agent, being to his Ale tf no other 
be declared. And it was an Erro aſſigned in the Low Newport 
and Mildmay's Caſe, as appeareth by the Recozd ; pet it ſeems 


tit was taken to be ſo plain, as not fit to be inſiſted on: Wherefore 
there is nothing ok it in the Repozt of the Cale, 1 Cro. 224. pet 


there was all Endeavour imaginable uſed to reverſe that Reco: 
very; and divers other Pꝛecedents there are of the lame Manner 
of Entry: And if it can appear to the Court, that there was a 
Guardian admitted, the Fozn of the Entry ſhall not be ſo ſeverely 
examined, as in the 4 Rep. 53. where there was no Entrp of anp 
Admiſſion of the Guardian by the Court at all; pet it appearing 
quod venit per Guardianum, the Court would not reverſe the Judg⸗ 


ment fo2 Erroz. And koz the Book of the 2 Cro. 641. there were 


other Reaſons which reverſed the Judgment, and the Admiſſion ad 
proſequendum was not mentioned, until the Court upon the other 
Matters had reſolved the Reverſal 2 And the Books there cited da 
not at all pꝛove it to be Erroz, And ad ſequend' ut Guadianum is 
not at all amiſs ; fo; Ut many times notes an Jyentity ; Seiſicus 
ut de feodo, makes Conuſance vt Ballivus, &. And koz the Entry 
of the Appearance, it may be taken that the Guardian came in pꝛo⸗ 
per Perſon. and (6 it ought to be: But if propria perſona refers 
to the Inkant, he muft have reverſed the Recovery during his 
Non-age. And ſo Twiſden ſaid, it hath been reſpived in this Court 


lately. Vid. Roll. rſt Part 171. and 2d Part 573, 


Anonymus. 


CCroggs, the King's Serjeant, moved to have a Trial at Bar, 
O tn an Indidment of Perjucy, and fo2 ſome further Time, urg⸗ 
ing that it was the King's Cale. 

The Chief Juſfice ſaid, The King was no otherwiſe concerned 
in it, than in Maintenance of the Common Juſtice of the Realm: 
Jt was uſually the Subject's Intereſt, and his Pꝛolecution, and 
therefoze muſt not deviate from the Courſe in Civil Cauſes, and 


not to be reſembled with Cauſes whgrein the King is concerned 


in Point of Intereſt. 


1 | Anonymus. 
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Tilden verſus Walter. 


Pꝛohibition was p2ayed to ſtay a Suit fo2 Tithes of Mood. 1 5o- 
The Plaintiff ſuggeſted, That he had a Houſe in the Pariſh, 4 


1 Sid, . 

and that the Mood was cut fo2 Fuel burnt in his Houſe, Herly 88. 
But the Court ſaid, That this would not ſerve, unleſs it were !'?. 698. 
erpꝛeſſed, that the Houſe was fo2 Maintenance of Pusbandzp, by : Roll. 642. 
Reaſon of which the Parſon had uberiores Decimas. | K ES 
Barett verſus Milward & al. . 


a Scire facias was awarded againſt the Defendants upon a Re- * 13. 
cognizance, which they entred into as Bail fo2 a Plaintiff * 

in a Crit of Erro2, that he ſhould p2olecute it with Effect, oꝛ pay 

the Money if the Judgment were affirmed. 

* They plead, That he did p2oſecute it with Effect, and that the 

Judgment was not pet affirmed. * 

The Plaintiff replied, Proteſtando, That they did not pꝛoſecute 

with Effet, Pro placito, That the Judgment was affirmed by the 

Juſtices of the Common Bench, and Barons de gradu de la Coif, 

Et hoc paratus eſt verificare per Recordum. To which the Defen- 

-dants demurred generally, 1 

Becauſe it was not alledged, that there were Sir Juſtices and 

Barons pꝛelent when the Judgment was affirmed: Foz 27 Eliz. c. 8. 

ö rr * them Authozity, requires, that there ſhould be Six at 

the leaſt; 

Sed non allocatur : Fo2 the Defendant ſhould then have pleaded 


Nal tiel Record; fo? ff there were not Six, their Pꝛoceedings 
were coram non Judice, | 


# 


Nota, -Jf a Certiorari be not returned, fo that an Alias be a- 
-Warded, the Return muſt be ag upon the firſt Writ, and the other 


mult be returned quod ante adventum iſtius brevis the Matter 
was certified, 


Gybbons verſus North. 


12 an Aſſumpſit the Plaintiff declared, That whereas at the : sid. 447. 
Defendant's Requeſt he was bound with him in a Bond of 2001. „ 
he in Conſideratione inde pꝛomiſed to ſabe him harmleſs, and ob? 
liged himſelf, his peirs and Erecuto2s in 200 l. to the Perfoz- 
mance of it; and the Money not being paid, the Defendant did 
not ſave him harmleſs : But, per debitum legis proceſſum, he was 
koꝛced to pay the Boney, Wo e. 


L 2 


The 


— 
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The Defendant demurred, becauſe he did not alledge, That he 


mand the 200 1. Allo a Tetbal 


2 Keb. 632, 
Poftea 135. 
Antea 35. 


did not pay him 200 J. Fo? obligimg of Himſelf in the Penalty of 
200 l. to ſave him harmleſs, he hath Eleckton either to ſave him 
hirnileſs, 02 pay 200 l. enen 

But the Court gave Judgment fo2 the Plaintiff ; fo2 there is 
no Election in this Cate, being no moze than an ozdinary Pꝛo⸗ 
mile to Wve Harmleſs, And this Action is dzought upon the Plain. 
riff's Dampnification, which is a Breach, and he doth not ve. 
Tontra? cannot crrate a Penalty 


to oblige the Heir. 
Jordan verſus Forett. 


Uro2 to reverſe a Judgment given againſt an Erecutoz,fn Debt, 
„ Lin the Common Pleas, where the Executor pteaded divers 
Judgments fodmerty obtained againſt him; and the laſt he pleads 
thus: That one Eliz. H. in eadem Curia implacitaſſet, Cc. and re. 
covered in Trinity-Term, itt expꝛeſſes not in what Pear ; and 
there, upon a general Demurret, Jungment was given fo2 the 
Plaiuriff, and it was aligned fo2 Etroz. | 
That thts Tncertainty in Reſpect of Time was good at leaſt 
upon a general Demutrrer. i 
But the Court officmed the Judgment: Fo? if ſuch Pleadi 
ſhould be allowed, it would be very incondentent to the Plaintiff, 
and very difficult to find out the Recozd, and then how ſhould he 
plead that it was kept on foot by Fraud, o2 ſuch like? But if it 
had been aſcertained when the Plea commenced, though no Time 
alledged when the Judgment was obtained, pet that would have 
—4 * ; fo2 the Continuances would have directed to the find- 

ng of it. | 

Twiſden ſatd, That the Courſe in this Court was fn a Scire facias 

upon a Judgment, to ſap quod cum recuperaſſet, without alledging 
any Time: But in the Common Pleas they ſet fozth the Term. 


Patt verſus Vincent. 


N Debt fo2 39001. the Plaintiff declared upon Articles of 9: 
greement, wherem Putt covenanted to convey certain Lands 
to one Noſworthy ; and there are alſo certain Covenants from 
Noſworthy to the Plaintiff, and from the Defendant Vincent; 
who after Jmparlance pleads, That Noſworthy fetted the Deed, 
and is ff! alive. 
To which the Plaintiff vemurred, 3 
And it was alledged by Jones, That this being after Impat⸗ 


lance, could not be pleaded, it being only in Abatement, and 
_ he commences his Plea Actio non, as tf ft were a Yea in 
r. 


3 oh And 
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And the Court inclined that it was inſufficient foꝛ both Cauſes: 
But then it was ſaid, It appears by the Deed to which Noſworthy 
was a Party, that the Plaintiff could not ſue the Defendant alone, 
and ſo of his own Shewing he could not have Judgment. But it 
was anfwered, That it did not appear, that Noſworthy ever ſeal- 
ed the Deed. Et adjornatur. Poſtea 135. 


, Gifford verſus Perkins. 


N Debt upon a Bond entred into to Eliz. Perkins, who was the : sid. 450. 
Plaintiff's Wife, and he as ber Adminitrato2 bzings this A- Keb. 633: 
#ion. The Dekendant pleads, That he delivered the Bond ta 
one Eliz. Perkins his Siſter. quæ obiit ſola & innupta, abſque hoc 
that he delivered it to Elizabeth Perkins the Plaintiff's TUife, and 
t that the Plaintiff demurs ſpecially, Foz ik it be taken that 
there are two of the Name, the Defendant ſhould have pleaded 
non eſt factum; fo it amounts to no moze. Oz atleaſt he ought 
to have induced his Plea, that there were two Elizabeth Perkins. 
But this Traverſe ts deſigned to ding the Marriage in Queſtion, 
which is not to be tried now, TUherefoze the Court gave Judg- 
ment fo2 the Platntiff, Ko | 
Twiſden ſaid, It the Iſſue be, TUhether the Mike of fuch a Ban = Roll. 583. 
02 no? This is to be tried per Pais: F02 if ſhe be a CUife de facto, * Lev. 41. 
it ſerves upon the Illue: But the Loyalty of Matrimony is to 
tried by, the Certificate of the Biſhop only. 2 Cro. 102. 


- Dighton's Caſe. 


Mandamus was pꝛaped to the Coppozation of Stratford ſuper 2 Lov, 291: | 
Avon, to rtftvze Dighton the Con- Clerk. * = 
They returned their Letters Patents of Jncozpozation, whereby 656. ; 
they had Authozity to grant the Office of Town-Clerk Durante A 461. 
bene placito; and that he was amoved from his Office by the Ray 296. 
Mapoꝛ and Burgeſtes. | 9s; | 
At was faid, That here appeared no Cauſe of Amoval upon the 
Return, which was manifeſtly needleſs, having Authozity to turn 
them out at their Pleaſure. But Twiſden laid, Jt hath been 
held, that where any ſuch ttke Power is to chaſe one into a Yudf- Poſtea 33:7, 
cial Office, as an Aderman, whoſe Place concerns Judicature; 34* 
that they cannot amove him without Cauſe : But this was in a 
Mintſterial Office. | | | 
It was further moved, That it did not appear, that they Hay 
diſcharged him dy any Matter in Wen, under Seal; and it 
could not be by Pardl. Sed non allocatur; fo? it is returned ta be 


done by the Yayo? and Butgelles; and a Coppozation cannot do 
| An 


any thing by Parol, Poſtea 82. 


** 
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2 Saund. 148. An Executoꝛ obtained Judgment in Debt in this Court, and was 


1 Mod. 62. 
2 Keb. 641. 


Antea 33, 36. 
1 Sid. 442. 
2 Keb. 529, 


596, 609, 


1 Roll. 453. 
Hoh. 51, 68. 
Poſtea 204. 


Co. Lit. 301. 


. \ 
Sid. 452. 
2 Saund. 96. 
Raym. 187. 
2 Keb. 641, 


4 
2 Roll. 86. 


Poſtea $7, 


Raym. 207. 
2 Keb. 643, 


aftcrwards upon an Inkozmation here convicted ok fozging the 
Mill: It was alſo made void by Sentence in the Eccleſiaſtical 
Court. TUhereupon the Court was moved to vacate the Judgment, 
which they oꝛder d accodingly, and the Cauſe of vacating thereof 
to be entred upon the Recozd, Vide Antea in Paris 8 Cale. 49. 


King verſus Atkins. 


N Debt upon a Bond, the Condition recited, That whereas the 
Plaintiff was bound with the Defendant being an Excile⸗Man, 
that he ſhould render a true Account in the Exchequer ; that the 
Defendant ſhould ſave him harmleſs at all Times, &c. The De- 
fendant pleaded non fuir damnificatus: The Platntiff replied, That 
a Scire facias iſſued out againſt him, &c. To which the Defendant 
demurred, becauſe he did not alledge that he gave Notice. 
This being ſpoken to divers Times, the Court thought Notice 
not requiſite in this Caſe, nomoze than upon a Pꝛomiſe to pay ſo 
much at the other's Marriage, 02 Return into England. Vid. Hob. 
112, 113. 1 Bulſt. 12 and 13. where it is held, Upon a Pꝛomiſe 


Nctice is not neceſſary, otherwiſe upon a Bond, becauſe of the 
Penalty, Antea 33, 36. 


Cheſter verſus Wilſon. 


Rin. 21 Car. 2. Rot. 498. The Caſe was two Joint-Tenants, 

the one grants, bargains and ſells all his Eſtate and Jn- 

tereſt to the other. Jt was held clearly by all the Court, That 

this amounted to a Releaſe ; but it muſt be pleaded quod relaxa- 
vit ; fo; one Jotnt-Tenant cannot grant to another. 


A. 1, 403. L. 3. 3 Cro. 696. 2 Ven. 149. 4. 149. 3 Lev. 291. Baker and Lade. 


Wilſon verſas Armorer. 


IN Debt againſt the Heir, upon the Bond of his Anceſfo2, who 


4 riens per diſcent, the Jury find a ſpecial Aer dict to this 
en z l 


That the Father was ſeiſed of a Manoz in Fee, and made a 
Feoffment of it, excepting two Cloſes, foz the Life of the Feoffo2 
only, and referred tt to, the Judgment of the Court, whether theſe 
Cloſes delcended to the Defendant oz not? So that the Queſtion 
was, CUhether the Cloſes were well excepted, oz paſſed by the 
_ Feoffment ? 1 7 10 | 
And it was argued by Levinz fo2 the Plaintiff, That by theſe 
Cons, the two Cloſes were totally excepted, and that the Law 

ſhould reje# the later Co2ds ; becauſe they cannot take Effet ac- 
coding to the Parties Intention, to reſerve to the Feoffoz a par⸗ 
ticular Eſtate, It one ſurrendzed a Copyhold to the Uſe of}. 8 
e 3 8 an 
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and his Heirs, which Eſtate is to begin after his Death; adjudged 
in 2 Rolle 261. a p2eſent Fee⸗ſimple paſſed. 3 Cro. 334. A Man (af 
to his Son being upon his Land, Stand forth, Euſt ace my Son, re- 
ſerving an Eſtate for mine and my Wife's Life, I do give you this 
Land, to you and your Heirs. Reſolved there that this is a 
good Feoffment. Moor 950. Poph. 49. A Yan poſſeſſed of a Term 
in an Houſe in the Right of his Aike, granted it, exceptiug the 
Cellar, pro uſa ſuo proprio, and held that by theſe Moꝛds it was 
altogether excepted out of the Gzant. 1 Anderſon 129. 

Serjeant Turner econtra, Fb2 that it is but one Sentence, and 
cited 38 H. 8. 38. An Advowſon was granted, ſaving the Pꝛelen⸗ 


tation to the Gꝛantoꝛ during his Life, and held void; and Pl. Com. 


156. where it is ſaid, Jf a Ter moꝛ granted his Term after his 
Death, it is void. But if in two Sentences, as to grant his 
Term, Habendum after his Death, there the Habendum is only 
void. Et adjornatur. Poſtea 87, 106. | 


Love verſus Wyndham. 


being ſeiſed of the Bano? of N. demiled the ſame to Nich. Love 


fo2 99 Pears, if thee Lives ſhould ſo long live. N. Love deviſed ; 
Koll. 611, 


ft to Dulcibell his CUife, the Kemafnver to Nich. his Son fo? Life 
and ik he the lald N. the Son ſhould die without Ile, then to 


N Adton upon the Caſe, upon an Jſue directed out of Than: 5. C. ; 16. 
cery ; upon a Special Uerdict, the Caſe was, George Searl w_ 
_ 


Barnaby Love the Plaintiff. The Erecnto? affented, and whether 2 Keb. 637. 
the Deviſe to Barnaby were good, was the Queſtion. Jones fo; : Che Rep. 


the Platntiff : This is a good Poſtibifity. J ſhall make two 
, - Fir, It a Termo? deviſe firſt to one and then to another, whe- 
ther he may deviſe it over? | 


Secondly, Whether the Limitation here after the Death with- + 


ont Tire, be a good Limitation over: ſees 
Ftrſt, He may make a third Limitation, which is a Poſſibilfty 


upon a Poſſibility; at leaſt he may make two o2 thꝛee ſuch Limita- + 


tions over. J can't certainly ſay where it will end. It can't be 
denfeT, but that a Termoz may deviſe firft to one fo2 Life, and 
after to another, 8 Co. 95. But J ſay he may go farther, and that 
will appear by Reaſon and Authozity., 

Firſt, By Reaſon. The Reaſon given, why the executozp 
Deviſe in the firft Caſe is good, is, becauſe tis in Conſtruttion of 
Law, as much as ik he hav deviſed it to the laſt firſt, (ik the fit 
Yan ſhould die within the Term) and then had deviſed, that the 
firſt ſhould hold during Lite; and without ſuch a Tranſpoſſttton it 
cannot be good. Now this being the May of Dperation, there 
is no Reaſon why he may not deviſe it to one after the a” 

N © 0, 


14, 15. 
2 Danv. 523, 


1 Sid, 


?4 
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two, as well as after the Death ok one. This would be fo in 
OGzants, were it not that a Certainty is required in them, 1 Cro. 
155. which is not required in Deviſes, ' 


% 


— 


Termino Sanctæ Trinitatis, Anno 22 Car. II. 
In Banco Regis ” 


Freeman verſus Banes. 


1 Show. 72. ARO to reverſe a Judgment in an Ejectione firmæ in the 
4 200 Common Pleas ; the Caſe upon a Spectal Uerdi# was 
mich This+ 
— 55,56, The Barqueſs of Winckeſter being ſeiſed in Fee of the Lands 


574. 349, in Dueftion the Sch of Joly, 9 Jac. lets them to Sir An. Mayne foꝛ 
453. 0 Pears, in Truſt foz the Barqueſs and his Heirs, and to wait 


x Lev. 270. upon the Inheritance. The Leſſce enters, afterwards the Mar⸗ 
3 queſs enters, and lets it to the Loꝛd Darcy fo2 ſeven Pears, and 
then lets it to the Spaniſh Ambaſſado2 fo2 ſeven Pears, which Lea- 
ſes being expired, Sir A. M. demiſes to Freeman fo a Term pet 
unexpired. (This De mile is not found to be upon the Land. )After- 
NY wards the Lowdd Yarqueſs demiſes to Germin fo2 54 Pears, upon 
Conſideration of Money, and reſerves a Rent, and covenants 
to levy a Fine, fo2 the Affurance of the Term, which was after- 
wards done with Pꝛoclamation. Germin enters, and five P:ars 
paſſed without any Claim made; which Leaſe by mean Aſſignment 
came to Wicherly, the Leſſoz of the Defendant, who was Plain⸗ 

tiff in the Common Pleas, and there had Judgment. 

The only Queſtion upon this Special Uerdict was, TUhether 

the Fine and Non-Claim ſhould Bar the Jntereſt of Sir A. M. 
the Leſſee in Truſt ? 
Cr. Car. 11 This Caſe having been argued thzce ſeveral Times at the Bar; 
the Court did this Term deliver their Opinions, and did all agree, 
That the Judgment ought to be affirmed. 

It was conſidered quid operatur by the Entry of the Parqueſs, 
and they all, except Moreton, held, that prima facie he. was Te- 
nant at Till, as Littleton Sect. 463.is, There the Feoffo2 enters up⸗ 
on the Feoffee to his Uſe ; but that the Entry of Germin his Leſlee 
did ouſt Freeman the Aſlignee of Sir A. M. which Alignment, tho 

not found to be upon the Land, was good, as the Chief Juſtice held, 

- Cro. CG. becauſe the two fozmer Leaſes made by the Barqueſs were expired, 
ſo he became Tenant at Will again; but then he making of 2 

| - r 


3 


— 


1 
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J aſe. and the Leſſee entring, this muſt wozk an ouſter, 
6 þ to the Fine would bar the Right: Foz they agreed, That a 
Fine regularly ſhall not wozk upon an Intereſt which is not deve- 
Ws fed; though in ſome Caſes it doth, as upon the Intereſt of a 
Ws Term, accoꝛding to Saffin g Cafe, 5 Co. which yet cannot be de- 
Ws veſted ; but though the firſk Entry make but a Tenancy at Till, 
vet taking upon him to make Leaſes, that is enough to declare 
. his Intent to diſpoſſeſs his Leſſee in Truſt, Beſides he reſerves 
Rent, and covenants koz quiet Enjoyment, and to make fur- 
ther Affurance, which could not ſtand with the Intereſt of the Lef- 
ſee in Truſt: And fo2 the Caſes that were objected, as Blunden | 
and Baugh's Caſe, 1 Cro. 3 20. where it is adjudged, That the vide 1 $alf:, 
Entry of the Leſſee.fo2 Pears of Tenant at TUill, ſhould be no 205, 250. 4 
Diſſeiſin, nolens volens, to him that had the Freehold, fo? there williams. 
wag no Intention of the Parties to make it ſo; and here the; Lev. 387. 
Law ſhall rather give the Election to him which had the Jnhert- — 
tance to make it a Deveſting, than the Leſſee; oz rather, as the 
- Chief Juſtice ſald, The Law conſtrues ſuch Acts to amount to a 
Deveſting, oz not Deveſting, as is molt agreeable to the Jnten- 
tion of the Parties, and the Right of the Thing; which diſtin- 
guiſhes it alſo from the Caſe of Powſley and Blackman, cited in 
Blunden and Bavgh's Caſe; where the Moꝛtgagoꝛ held at the Till 
of the Moztgagee, and let fo2 Years, the Leſlee entred, and held 
notwithſtanding, that the Moztgagee might deveſt. So Sir Tho. 
Fiſhe's Caſe, in Latch's Rep. where Tenant fo2 Pears lets at Mil, 
and the Leſſee makes a Leaſe fo2 Pears, and then the Remain- 
der is granted over; this Gzant is held to be good; which, whe⸗ 
ther by the Remainder there be underſtood the Intereſt of the Leſ- 
ſee, 02 the Fee-ſimple; yet it is no moze than my Loꝛd Notting- 
ham's Caſe, and not like the Caſe in Queſtion : Foz there the 
Leſſee held the Jntereſt in his own Right, and here but in Truſt; . 
and fo2 the Caſe in Noy's Repozts 23. Twiſden ſaid, he wholl 
_ rejeed that Authozity; koz it was but an Abzidgment of Caſes 
by Serjeant Size, who when he was a Student bozrowed Noy's 
Repo2ts, and abzidged them fo2 his own Uſe. | 
Che Cale was thus: Tenant in Fee makes a Leaſe fo; Years, 
then levies a Fine befoze Entry of the Leſſee : It is held there 
though five Pears paſs, the Leflee is not barred ; which is direaly 
againſt the Reſolution in Saffin's Caſe.z and fo; Authozity in this 
Cale, they relied upon the Caſe of Iſham and Morris, in 1 Cro. 
109, 110.-where upon Evidence it was reſolved by the Juſtices, 
That if the Ceſtuy que Truſt of a Leaſe: fo2 Pears, putrchaſeth the 
Jnheritance, and occupies the Land, and levies a Fine, that this 
after five Years ſhall bar the Term, which is not ſo ſtrong as 
this Caſe ; becauſe there were no Leaſes made, and Entry there- 


upon; and the Truſt muſt. paſs incluſively ty the Fine, as is re- 
" folveY 
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2 Vent. 329. 


1 Lev. 291. | 


Antea 77. 
Poſt. 331. 

1 Sid. 461. 
Raym. 188. 
2 Keb. 641, 
656. 


6 Mod. 18. 
Cumberba. 
348.133.317. 
2 Salk. 428, 


35, 439. 
1 Lev. 148. 


ſolved in divers Books ; eſpecially in this Caſe, where it is to 
walt upon the Inheritance, which though it ariſes but out of a 
Term, yet it ſhall follow the Land, and go to the Heir. 

And fo2 the Jnconveniencies which were objeXed, That ik any 
Man purchaſed Land by Fine, that he could not keep on foot 
MWoztgages and Leaſes, which it is often convenient to do, the 
Chief Juffice declared his Opinion, That in that Caſe the Fine 
ſhould not bar, there not being any Jnteution of the Parttes tg 
that Purpoſe. | a . 

And as to the other, that where the Boztgago? continuing in 
Poſſeſſion, levies a Fine, this ſhould bar the Moztgagee; he de: 
nied that alſo, and grounded himſelf upon Fermour's Caſe, in 
3 Cro. and Twiſden agreed, Antea 55, 56, 57. 


Di ghton's Caſe. 


E bꝛought a Mandamus to be reſtozed to his Place of Town: 
Clerk of Stratford ſuper Avon. The Co2pozation returned 
Letters Patents, whereby they were empowered to chuſe one into 
the Dffice of Town-Clerk, Durante beneplacito, and that they re- 
moved him from his Office. 1 
Jones pꝛaped that he might be reſtoꝛed notwithſtanding, becauſe 
no Cauſe of his Removal was returned, no2 that they had ever 
ſummoned him; whereas if they had, he might peradventure have 
ſhewed ſich Reaſons as would have moved them to have conti: 
nued him; and he cited Warren's Caſe, 2 Cro. 540. who was re: 
ſtozed to his Alvermanſhip, where the Return was as here, 
But the Court held, That they could not in this Caſe, (altho' 
they conteſſed they knew the Merits of the Perſon) help him: And 
the Chief Juſtice ſaid, That the Caſe of the Alderman differed, 
fo2 he is a Part of the Cozpozation, which is a continuing Body, 
and no Member thereof can be dilplaced at the Mill of the reſt ; 


dart it is otherwiſe in Caſe of ſuch an Office as this; the Caſes 


cited agree, if it had been a Common Council-Ban, as was re- 


turned at firſt. ; 


Poſt, 342. 


cery, to repeal theſe Letters Patents as unreaſonable. It they 


And here they lald it were fit a Scire facias went out of Chan: 


had been to chuſe a Town-Clerk generally, it had been foz his 
Life; oz if to chuſe one, pꝛobided they might turn him out at 
their Mill and Pleaſure; pet they could not have done ſo without 
Cauſe, as Twiſden (aid : But here the Authozity is abſolute, to 
chuſe him Durante beneplacito, which it was ſain was not ſo much 
to be admired at, foꝛ the Dffices of Judfcature in the Courts at 
Weſtminſter are ſo determinable. | 


$ Foot 
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Foot verſas Berkley. 

Aſch. 19 Car. 2. Rot. 1618. In a TUrit of Erkoz to tevetſe a Poſtes 88. 
P Judgment, given in an Ejeckione firmz in C. Banco, The ! Le. 23+ 
Caſe upon a Special Uerdict was this: The Pzioz of Bodmin 466. 
was ſeiſcÞ in Fee, and 29 H. 8. demiſed to John Monday and o- Carter 147. 
thers fo2 ninety-ſix Pears, at the Rent of 60 l. per Annum. 330,54. 

The Poſſeſſions of the Pꝛiozp afterwards came to the Crown, 6:1, 654, 
and deſcended to Queen Eliz. who in the 42d Pear of her Reign 73 
granted to John Monday fo2 thirty Peats, Habendum after the 
End of the fozmer Term, under the ſame yearly Rent. The In⸗ 
heritance was afterwards conveyed to divers in Truſt fo? the late 
Queen⸗Mother; who in 14 Car. 1. demiſed to Francis Godolphin 
in this Manner, reciting that Queen Eliz. in the 32d Pear of her 
Reign, (whereas it was the 42d) demiled to. J. M. (and did not tre- 


cite foꝛ what Term) to commence after the Expiration of the 
Term fo2 ninety⸗ſix Pears, granted by the P2toz, reſerving 60 l. 
Rent, did demiſe to the ſaid Francis fo2 twenty-one Years, to 
commence after the End of the Term granted by the ſaid recited 
Letters Patents of Queen Eliz. They find no Leaſe made in the 
32d Pear of the Queen, 8&c. Mow whether Godolphin's Leaſe 
ſhould begin from the Baking, (which if it ſhould, it is fo2 ſome 
Pears expired.) 02 to expect while the Leaſe made in 42 Eliz. ſhould 
determine, was the ſole Queſtion. | 

And by the Opinion of the Court of Common Pleas, (Tyrrel cr. Cat. 359. 
only to the contrary,) ft was adjudged, -That the Leaſe ſhould 
commence pꝛeſentip upon the Making: And a CUrit of Erro? be- 
ing bzought, after divers Arguments at Bar, it was this Term 
2 the Court, and reſolved, That the Judgment ſhould be 
amrmed, | | | = 

They held, That every Leaſe fo2 Pears muſt have a certain 
Beginning and a certain End, either erpzeſſed, oz referred to 
ſomething which may make it ſo: And here it is referred to a 
Leaſe, whereas there is not any ſuch Leaſe; therefoze it is to be- Poftea 137: 
gin p2eſently; as if it had been to commence from an impoſſible 
Date. Co. Litt. 46. b. A Leaſe made from the zoth of February a 
thall commence pꝛeſently; and it is the ſame Thing, when to be- 
gin from the End of a Leaſe miſrectted, fo2 it is no moze than 
to refer it to nothing, Br. Leaſes 62. 1 Cro. 220. Miller and 
John's Caſe, Dy. 116. 2 Roll. 55. 4 Rep. 53. Palmer's Caſe, 
Bendlow's Rep. 35. 1 Anderſon 3. Leonard Mount's Caſe. And 
whereas it was objected in this Caſe, that the Date is not ma- 
terial, and that there was enough expreſſed to aſcettain what 
Leaſe the Parties intended; and the Caſe fn Hob. 129. was ct- 
ted, where one made a Leaſe, Habendum a Feſto purificationis, 
and then reciting by his Deed, m he had made a Leaſe to com; 
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Co.Lit.46. b. 
1 Jon. 354- 


1 Sid. 464. 


dument tog the Platntiff. | 
92k no Efqypel, 


Cr. Car. 110. 


| Date cannot be fain ta be the ſaid recited Leaſe, And the Caſe 


mende a Feſto Annunciationis, granted the ſaid Reverſion : The 


Court held this there a good Ojant. 
It was anſwered, That the Leaſe here was tied up by ſuch pre: 


tile Meꝛds, to begin upon the Determination of the Leaſe grant: 


ed hy the (ad recited Letters Patents, that this cannot be re: 


„ ferxed to a Leaſe: which varies in the Date, tho" agreeing tn other 
* Circumſtances; (pet the Certainty of the Term is not recited 
neither ) And tho' a Leaſe is good without a Date, yet when a 


Leaſe is recited th be of one Date, a Leaſe which bears another 


in Hobart i very different from this Caſe; fo2 in the Gzant of 
the Revyerſion; tbe Miſrecital of the particular Eſtate is not ma- 
terial in the Caſe of a common Perſon, ſo long as be hath a Re- 
beeſion in him: But here one Term is recited to give a Certain. 


tp of Cammevcement to another; and tif here be none ſuch, it 


wust hegin preſently; ſe that however, the G2zant is good alla 
here, either to paſs the Reverſion with Attoznment, oz being by 
Judentyre-to take Effeit upon the Fozfeiture, &c. of the fozmer 
Term, pl. Com, 453. | 
- Fwiſden (aid, Walter Chief Baron repozted this Caſe to be ad- 
jusged, where one made a Leaſe ta begin from the Nativity of 
gur Lam laft poſt 2 It was reſolved. it ſhould begin pꝛeſentty, any 
nat from Chaiſtmas, for that mas the Feaſt of the Nattvity; and 
26 take it from the Nativity, the Time would have been eflurey 
many Times over, and that in the King's Caſe, ſuch a Leaſe 
would be vad. But Here, if the Caſe was thus, that A. had 
made a Leaſe to B. fo2 thirty Pears, ta cammence from the iſt of 
March, and then A. reciting the fazmer Leaſe to be made the iſt 
af May: fo2 thirty Pears,” han made another Leafe, to commence 
from the End of B. Leaſe; the Leaſe ſhould have commenced 
after the koꝛmer ended. But it cannot be lo in the Caſe in Que- 
flion, becaufe tied up ta the fad recited Deen. 

_- Inother Dhjection was, Becauſe: this being by Jndenture, the 
Panties (own be: eſhapyed to ſay, that there was no ſuch Leaſe; 
and this was much inſiſten an dy Serjeant Maynard, in his Ar- 


d That this: being by Recital, could 


Wein, The Queſttan ts not naw between the Parties to the 
Leafe-z. and tho! they and their Allignees might be bound in Pſead- 
ing, yet being in a Special Therdict, the Court Hall judge accowd- 
ing to. the Truth. And fo'is Iſham and Morriee's' Cafe, 1 Cro. 
77. And Rawlins's Caſe, 4 Rep. is: between the Parties them» 
ſelves. Do they all reſolved, That Judgment ſhould be affirmed: 


To which it was anſwere 


— 
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The King verſ#s Bates. 


Reoz to reverſe a Judgment given in an Inkozmation at the + Keb. 657: 
ganzes in Norwich, becauſe the Inkoꝛmation was erhibited 

befoze Juſtice Moreton and Juſtice Rainsford ; and the Trial and 

Judgment was at the next Afſies befoze two other Judges. 

And it was objexed by Pemberton, That their Commiſſion of 

er and Terminer doth not empower them to determine any 

Thing which was not commenced befoze them; and fo is Bro. tit. 

Commiſſion 24. And in the 4h Inſt. mp Lo2d Coke ſafth, That E. 6. c. 7: 

the Statute of Edward the 6th extends only to Juſtices of Gaol: 

delivery; Sed non allocatur. | ak 

Fo2 the Court ſaid, The Statute extends to both; and fo hath 


been the conſtant Pꝛacktce. 
Secondiy, There was no good Trial; fo2 there fs an Award 

of a Venire facias, but no TUtit cettified. But this was alſo 

ober · ruled; do: it is thr Courſe of the Alizes not to make out 

any Writ. 

Thirdly, Jſſue is joined by the Clerk of AltFe, whith the Court 

ſaid ought to be; fo2 he is Attomey General there. | 


Parker verſus Welby. 


T ÞE Plaintiff brought an Action upon the Caſe againſt the Antea 5y. 
 Defenvant, a dectared, That he ſued out a Latieat against | £174, 
a third Perſon, deen to che Dekendant, delng Shetfff who 60, : 54. 
theretpou arreſted hum, and afcer let hin go at large: And then 
he returned a Cepi Corpus & paratum habuit, ubi revera he had 
not his Bob at the Day, | 

Ts this Declaration the Defenvant vernitred, ſuppoſing that antes 55. 
no aon would ile fox this Falſe Retutnz fo? the Statute o 3 
23 H. 6. obliges the Sheriff to let to Ball; and ik he hath not the 
Bed at the Dap, he is ta be-amerced. 
Bus the Conit wire of Opinton foz the Plairitiff+ Foz ft ſhall = Keb. zor. 
be intended that he let him go without Bail, aud if he did not, [35 3 
he oaght to have pleatev the Statute of 23 H. 6. which is a pꝛt⸗ 
date Law: Ind at the Common Law a Bare could not by let at 
large in ſuch Caſe, without a Homine Replegiando. | _ 
elle hr might dude pleavey' Mot guilty, and giben the Sta- Sund. 1j; 
tute Evidence Anv fo it is adjubiged! in Layton and Gardirier's Neg. 48 
Cat, 3 Cro.- 460. Bot Moor, placits 996. 2 Cro: 352, & 3 Cc 1 Sid. 223 
624. whore the Dekendant pleadev, Char he let ta Ball aceozt 9 
ing to the Struts; and the Plaintiff was barted. „ 


OL Twiften 


\ 


wm * WW A > * 


urn... 
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1 Mod. 33, Twiſden cited a Caſe in this Court, Paſchz 21 Car. 1. Rot. 
$7» 58. 616. between Franklyn and Andrews; where the Plaintiff declared 
as fn this Caſe. And the Defendant pleaded the Statute, and 
that he let him at large upon Sureties, and traverſed abſque hoc, 
that he returned his Crit Aliter aut alio modo: To which the 
Plaintiff demurred. | 
It was reſolved, ; 8 
Firſt, That the Sheriff could return nothing but Cepi Corpus: 
yi he was then ametced, becauſe he offered to make a Special 
cturn. | 17 1 | DIST | 
Secondly, That where the Sheriff let the Parties out to Bail, 
and he made ſuch Return; that it was no Falſe Return, and 
therekoze he ſhould not have traverſed abſque hoc, that he return: 
ed Aliter vel alio modo; as in Maintenance, where the Deken⸗ 
dant juſtifies, fo2 that the Party could not ſpeak Engliſh, and 
therefoze he went with him to inſtruct his Counſel : pe ſhall tra- 
verſe abſque hoc, that he maintained Aliter ; becauſe that he matn- 
tained would not do, tho it be juſtifiable, So in that Cale: the 
Court owdered it to be entred upon the Roll, that Judgment was 
given fo2 the Plaintiff, quia Traverſa fuit mala. 
2 Saund. 153, So here they o2dered it to be entred, becauſe the Defendant did 
Antea 55- Not plead the Statute of 23 Hl. 6. 


Hocking verſus Matthews. | | 
1 Lev. 292. \ N Action upon the Caſe was brought fo? malicioufiy Implead⸗ 
1 Sid. 463. ing, and caufing him to be excommunicated in the Eccle⸗ 


3 ſlaſtical Court; whereby he was taken upon an Excom' Cap”, and 
Vide 1 Salk. impꝛiſloned, until he got bimCſelf abſolded. 
Jie d. 354, „The Defendant pleaded Not guilty, and found againſt bim: 
405. And it was afterwards moved in Arreſt of Judgment, That the 
6 Mod. 25. Declaration was not good; fo2 no Action will lie fo2 ſuing a 
Jon. 312. Man in the Spiritual Court, tho' without Cauſe, no moze than 
in ſuing. in the Tempozal Courts. Foz Fitz. N. B. is, That a 
Man ſhall not be puniſhed fo2 bringing the King's CUrits, So 
Hob. Waterer and Freeman's Caſe. And it hath been lately held, 
That no Action will lie fo2 an Jndi#ment of Treſpaſs, tho? falſo; 
but an Afton of the Caſe will lie fo2 ſuing in Court Chziſttan 
fo2 a Tempozal Cauſe. | 
But the Court in this Cauſe gave Judgment fo2 the Plain⸗ 
tiff; Fo2 tho' in an Action between Party and Party in the Eccle- 
zones 132- flaſtical Court; where (if the Matter goes ko the Defendant) he 
2 Mod. 52. hall have his Toſts, no action will lie if the Court hath Juril⸗ 
dictlon: Pet where there is a Citation ex Officio, and that is p2oſe- 
cuted malicioufly without ground, the Party ſhall have his Action; 
koꝛ in ſuch Suit he can have no Coſts: And \o is Curticn | 8 
I ills 


— 


— 
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irg Caſe adjudged, x Cro. 291. and this ſhall be ſo intended al. 
ter the Aerdict, oꝛ otherwiſe the Defendant ſhould have ſhewed it 
to be otherwile, and juſtified. And Rainsford fatd, without Cauſe, 
ſhall be underſtood without any Libel o2 legal Pꝛoceedings againſt 
him. 


Anonymus. 


N Debt upon an Obligation to perfozm an Award, which was 2 Keb. 557: 
[| to pay the Rent mentioned in ſuch an Jndenture : Þe that 
pleads Perfo2mance of this Award, needs not to ſet fozth the Jn- 
denture, but refer generally to it: But if it be to be paid in ſuch 
Manner, and at ſuch Times as is expꝛeſſed in the Indenture, then 
it muſt be let fo2th at large. 
The like ol an Award fo2 Payment of Money given by a Will, 


Wilſon verſus Armorer. 


TE Caſe was argued again this Term by Coleman foz the n 
Plaintiff, who argued, That the Exception takes the two Ir. 28. 
Cloſes wholly out of the Gzant, and that no Modification can be = Keb. 642, 
annexed to it, 3 Cro. 657. and Moor, Pl. 747. A Leaſe was made 112 667, 
fo? certain Lands, excepting a Cloſe, and Covenants were foz bv. ;s. 
quiet Enjoyment of the Pꝛemiſſes. The Leflee diſturbed the 
Plaintiff's Poſſeſſion in the Cloſe excepted, pet he could not bzing 

a (Urit of Covenant; fo2 by the Exception it is ag much as if it _ 
had been never mentioned; and in this Caſe the Livery being ſe- Cro. Eliz: | 
cundum formam Chartz, could not wozk upon theſe Cloſes. The C Lit. 48.6. 
Caſe of Hodge and Croſſe, cited in Hob. 171. was this: A Man 

gave Lands to another, Habendum to him and his Þeirs after 
the Death of the Feoffoz, and Livery ſecundum formam Chartz : 
Reſolved a void Feoffment, and relied upon the Caſe in 1 And. 
129. as full in the Point, a Leaſe of an Houſe, ercepting a 
Thamber pro uſu ſuo proprio & occupatione: Jt was held that 
he might aſſign. | | ot 
Welton econtra. This Exception is altogether vold; fo2 it 
cannot be foz the Life of the Feoffoz only. Bro. tit. Reſervation 13. 
and it ſhall not except the whole Fee againſt the Intention of the 
Parties; fo2 then the ill Moꝛding of his Exception ſhould give 
him above twice as much as otherwiſe he ſhould have had; and it 
is but one entire Sentence, and taking it altogether it muſt have 
an Erect, which the Law voth not admit, and is therefoze to be 
wholly reje#ed: As where a Man grants his Term after his 
1 the G2ant is void. Otherwile where he grants his Term 
habendum after his Death; foꝛ there the laſt Sentente is reject- 
ed, Hob. 171. The Caſe of the Exception of the Chamber is not 
alike; fo2 excepting it fo2 his own Uſe are apt Wozws to give 
him Power to diſpoſe of it at his Pleaſure. 

| Kelynge, 
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; Kelynge, Rainsford and Moreton held the Exception good fox 


the entire Fee. | 
Twiſden, That it was wholly void, becauſe one 2 


Plus poſtea 106. 3 78. 


Sympſon verſus tudes 


2 Keb. 672, Rin. 20 Car. 2. Rot. 719. A Cuſtom, that Lands ſhould deſceny 

1 always to the Heirs Males, (viz ) To the Bales in the.Col- 

:Lev. 293. lateral Line, excluding Females in the Lineal, was held good, 
TUhich it was ſaid was allowed anciently in the Barches of Scot- 
land, in ower to the Defence of the Realm, which was there moſt 
to be looked to; tho it is (aſd in Daviss Reports, that the Cu: 
ſtom of Gavelkind, which was pꝛetended in Ireland and Wales, ta 
divide only between Males, was naught. But the foꝛmer Cuſtom 
was adjudged good in this Coutt. Hill. 18 Car. 2. Rot. 718. 


Foot verſus Berkly. 


Vide antea Rey had Judgment in an Ejexment in Communi Banco, and 
$3, Kc. ibid, Execution of his Damages and Coſts. Foot bzings Erroz, 
and the Judgement is affirmed. TUhereupon Berkley p2ays his 
Coſts fo2 his Delay and Charges; but could not have them. | 
Foz no Coſts were in ſuch Caſe at the Common Law, and the 
Statute of 3 H. 7. c. 10. gives them anly where Erro2 is bought 
in Delay of Execution; ſo 19 H. 7. c. 20. And here tho be had 
not Execution of the Term, pet he had it of his Coſts. 
3 Cro. 658. Ik one hath Judgment in a Formedon in Remainder, and be- 
| foze Execution the Tenant bzxyngs Erroz, the Judgment is af* 
firmed; yet he ſhall pay no Cong; becauſe” none were ne 


at firſt, 1 Cro. 


; Weyman verſus Smith. 


l Prohibition was payed to the Mayoꝛ and Court of Briſtol, 

uy 18% 1 ſuggeſting, That a Plaint was entred there fo2-661. and 

TH OR: that the. Cauſe of Action aroſe in London, and not at n and 
bounds 55. 


ſo out of their Juris diction. 
3 Cro. 873. 


2 Cro. 596. Note, An Affidavit was alſo made thereof, and this is upon 


054.43, Weſtm. c. 35. and lo is F. N. B. 45. unleſs the Party pleading in 


2 Mod. 197.* Bat, o; Imparling. admits the Juris dickton of the Court, 2 Toft 


contra. 


2 Keb. 675, A 
704. 
I Mod. 65. &c 


a Kew 673. 


Tarlour and Rous verſus Parner. | 


N Account bzought by the Plaintiffs as Church ns. & 
gainſt the Defendant the fozmer Church-warden, /fo2 a Bel 
W 


5 
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the Afſent of the Pariſhioners it was delivered to a Bell-founder, Danv. 223, 


who kept until be ſhould be paid. To which the Plaintiff de- 8c. 3 


murred. | | I Sid. 159. 
Foz this Plea is no Bar of the Account, but a good Diſcharge 


- befoze Auditozs. But it was laid on the other Side, That the . Mos. 65. 
Matter pleaded, ſhewed that the Defendant was never account⸗ 
able, therefoze it might be in Bar. The contrary whereof is ad- 
judged in the ſame Cale in terminis, 1 Rolle 121. between Me- 
thold any Wynne ; and ſo was the Opinion of the Court here. 
But then it was alledged, That the Declaration was not 
good, fo2 there were two Plaintiffs, and yet it is quod reddat 
ei compotum, and it is de bonis Eccleſiæ, whereas it ſhould have 
been, bonis Parochianorum. + * 
Fo? the Firſt, the Court ſaid that it ſhould be amended; fo! it 


was the Default of the Clerk. 

But the other was doubtful: Foz the Pꝛecedents were affirm- 
ed to be both Mays; but they rather inclined, That the Oecla- 
ration was not good fo2 that Cauſe, | 


Anonymus. 


N Indictment of Fozcible Entry in unum Meſſuagium vel Vide 1 Sid, 
domum Manſional', (quære, if not uncertain) and other {'; 37: go. 
Lands and Tenements, tent' ad voluntat' Dom' ſecundum conſue- 
tudinem Manerii, and doth not expꝛels what Eſtate. | 
Foz which the Court held, Jt ought to be quaſhedz fo2 the = Mo: 71, 
Statutes 8 H.6. and R. 2. extend only to Freeholds, and the 
Statute in Ring James's Time, to Leaſes fo2 Years and Copp⸗ 
holds. And here, tho? he ſaith, at the Mill of the Low, acco- 
ing to the Cuſtom of the Banoz; yet tis not ſufficient, becauſe 
be ſaith not, By Copy of Court-Roll. And it was adjudged in 
1653, in this Court, that none of the'Statutes extended to Te- 
nants at Mill. # 


Martin verſus Delboe, S. C. 1 Ley 


| | J 298. 
1* an Aſſumpſit the Plaintiff declarev, That he was a Mer⸗ 2 Sund. 124 
chant, and the Defendant being allo a Merchant, was tndebt- . 465 
ted to him in 1300 l. And a Communication being hay between 1 Mod 5e. 
them ok this Debt, the Defendant pꝛomiled him in Conſideration Keb. 674, 
thereof, That he ſhould have a Share to the Ualue of his Debt, 94 Jon. 
5 a Ship of the Defendant's, which was then bound koz the Bar- 401. 
adoes; and that upon the Return of the Ship, he would give ++. 
ny a true Account, and pap him his Pꝛopoꝛtion. And ſets fozth, 124. 
hat the Ship did go the ſaid Uopage, and returned to London; 1Med.13,4:. 
and that after the Defendant, with (ome other Owners, had A . 
N made : Saund. * ä 
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made an Account of the Berchandize returned in the ſaid hip. 
which amounted to 9000 I. and that the Plaintiff's Share — 
of came to 17001. which he had demanded of the Defendant, and 
he refuſed to pay it, 8c. 
To this the Defendant pleads the Statute of Limitations, 
and the Plaintiff demurred. 
Ailedging, That this Aion was grounded upon Merchants 
Accaunts, which were excepted out of the Statute. Tho“ ik an 
Aion be bzought foz a Debt, upon an Account ſfated between 
25aund. 124. Merchants, the Statute is pleadable, as was adjudged in this 
403 od. 7, Court laſt Hillary-Term, between Webber and petit; pet here 1 
2 Mod. 311. there being no Account ever ftated between the Plaintiff and De- 
2 Keb. 6:2, fendant, it is direly within the Statute: And of that Opinion 
185 were Kelynge and Rainsford. 
13 Rep. 53 But Twiſden inclined otherwiſe, becauſe the Platntiff declares 
11 es 401, Upon an Account ſtated, aud tho' between Strangers, yet he 
od. 296. bzinging his Action upon it, admits it. Et adjornatur. Judgment 
for the Defendant. 1 Mod. 70, 71. 


Poſtea 183, Nota, Every Pariſh of common Right ought to repair the 
189. pighways, and no Agreement with any Perſon whatever can take 


off this Charge which the Law lays upon them. 


Criſpe and Jackſon verſus The Mayor and — of 
Berwick. 


N Covenant, after Uerdict fo2 the Plaintiff, it was moved in 
Arreſt of Judgment, That there was a Mil⸗trial, the Venire 
being awarded to an adjoining County: Thich the Court, after 
462, 45 Hearing of Arguments in it, ruled it to be well enough; but one 
8 — the Plaintiffs died befoze the Court had delſvered their Opi⸗ 
2 Keb. 391, ns. 
2 It is pꝛaped notwithftanding that Judgment might be entred, 
here being no Default in the Plaintiffs, but a Delay which came 
by the Act of the Court, and that it was within the Statute of 
this King, That the Death of the Party between Uerdi# and 
Judgment ſhould not abate the Aﬀion, and that it was in the Dil- 
cretion of the Court, whether they would take Notice of the 
Death in this Caſe ; fo2 the Oefendant hath no Dap in Court to 
plead, there being no Continuances entred after the Return of 
the Poſtea. 1 Leon. 187, liley's Caſe, Latch's Rep. 92. And the 
Court were of Opinion, That Judgment ought to be entred, and 
there being no Continuances, it may be entred as if e 


upon the Return of the Poſtea. Antea 58. 


g. -: ne? Lion 
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Lion verſar Carew. 


mence after the End of a Leaſe fo2 Life, Reddend' a certain pear- 


Iy Rent, and two Days Wozk in Harveſt, poſt principium inde, &c. 


& reddend' inde 31. nom' Herioti, poſt mortem of the Leſſees, o2 
either of them, and reddend' two Capons at Chaiſtmas, poſt 
principium inde. One of the Leſſees died befoze the Leaſe fo; 
Life determined, whereupon the Leflo2 bzings Covenant koz the 
31. and ſets fozth this Matter in the Declaration, 

To which the Defendant demurred, ſuppoſing that the 2 1. 
wag not to be paid unleſs the Death had happened after the Term 
had commenced, And the Court having heard it ſpoken to di⸗ 
vers Times by Counſel on both Sides, by the Opinion of Twil- 
den, Rainsford'and Moreton, Judgment was given koz the De- 
fendant. 

Foꝛ all the other Reſervations but this were expzeſly poſt prin- 
cipium termini, and Claules in Companies are to expcund one 
another, as it is ſaid in the Earl of Clanrickard's Caſe in Hobart. 
It is in the Mature of a Rent and Reſervation, which it is not 
neceſſary that it ſhould be annual; And in Randall and Scorie's 
Caſe, 1 Cro. ſuch a Duty was diſtrained foz, and it ſhall attend 
the Reverſion, Rolle 457. And he that hath but an Intereſle ter- 
mini, is not to pay the Rent reſerved; fo2 there is no Term, 
no2 no Reverſion, until it commences. 1 

Ik A. lets to B. foz ten Pears, and B. redemiſes to A. fo2 ſix 
Years, to commence in futuro; in the mean Time this wozks 
no Sulpenſion of eicher Rent 02 Condition. The Intention of 
the Parties is to be taken, That it ſhould not be paid until then. 
Powever, Reſervations are to be taken moſt ſfrongly againſt the 
Reſerver: As Palmer and Prowſe's Caſe, cited in Suffcild's Caſe, 
10 Co. is; The Reverſion of a Leaſe fo2 Pears was granted fo2 
Life, reſerving certain Rent cum reverſio acciderit z a Diſtreſs 
was made fo2 the Rent arrear ever ſince the Gzant. 


Reſolved, That it was good foz no moze than was incurred 
ſince it fell into PoſſeMion. 

Kelynge Chief Juſtice held ſtrongly to the contrary 3 Fo? be ſald 
the Wows were ſo expꝛeſs in this Caſe, that they have left no 
Place fo; Conſtrution, which other Clauſes oz the Intention of 
the Parties may direct, when the Expzeſlion is doubtful. pe 
took it foz2 a Sum in groſs ; fo? diſtratned fo2 it could not be, 
being reſerved upon the Death of the Lefſees, oz either of them; 
which was alſo the Limitation of their Leaſe: And that Inter- 
pꝛetations were not to be made ** the plain Senſe of * 

2 6 


— 


HE Caſe was; A Leaſe was made to two fo? ninety-nine s. c. 1 Lev. 
Pears, if thzee Lives ſhould ſo long live, and this to com. 294, 295 


1 Sid. 437. 
2 Saund, 165, 


2 Keb. 50, 
$58, 572, 


677. 
1 Sid. 437» 


Antea 9. 


— — 
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he relied upon Edrich's Caſe. 5 Co. where the Judges ſaid, They 


would not make any Conſtruction againſt the expꝛels Letter of the 


Walter and 
Chaucer. 
Antea 21. 
2 Keb. 676. 


2 — 679. 
ro. 503. 
Ch. uf. N 
— 47. 
oſtea 109, 
110. | 
1 Cro. 219. 
2 Keb. 679. 


i Keb. 679. 


Statute; vet there was much Equity in that Cale to incline them 
to it. And he ſaid, As well as a Fine is pald upon the Taking 
of ſuch Leaſe befo2e it begins, why map not ſomething be paid al. 
ſo when their Jntereſt determines ? And in ſome Countries they 


call ſuch Payments, a fair Leave. 


Miller verſus Ward. 


TFT Reſpaſs foz Bzeaking of his Cloſe on the iſt of Auguſt, and 
putting in his Cattle. The Defendant juſtifies fo: Com- 
mon, which he pꝛeſcribes fo2 in this Manner, viz. That two Years 
together he uſed to have Common there, after the Cozn reaped 
and carried away until it was ſown again, and the third Year to 
have Common fo2 the whole Pear; and that that Year the Plain⸗ 
tiff declares fo2 the Treſpaſs, was. one of the Years the Field 
was ſown, & quod poſt grana meſſa, &c. he put in his Cattle, 
abſque hoc that he put them in aliter vel alio modo. 

The Plaintiff demurs, which it was ruled he might; fo2 the 
Defendant doth not anſwer to the Time wherein the Treipals was 
alledged; and the Traverſe will not help it; koz aliter vel alio 
modo doth not refer to the Time. : 


Anonymus. 


N Avminiſtrato2 bzings Debt upon an Obligation. The De- 
kendant pleads Payment to himſelf. Upon which it was 
found fo2 the Defendant, 
Coleman payed that he might have Coſts: As where an Exe 
cuto2 bzings an Action ſur Trover and Converſion, in his own 
Time, and found againſt him; it was ruled in Atkyns's Caſe, 
I Cro. That he ſhould pay Coſts; and here of his own Knowledge 
he had no Cauſe of Action, the Boney being paid to himſelf. 
But the Court reſolved, That there ought to be no Coſts in 
this Caſe; fo2 the Aﬀton of Trover in his own Time might have 
been bzounht in his own Name, ſo it was needleſs to name him: 
ſelf Executo2-02 Adminiſtrato2 5 but the Aﬀton here is meerly in 
Right of the Jnteſfate. | | 


Harvey verſus James. 


ter Aerdſ#.at the 2M3es, the Clerk delivered the Poſtea 
to the Attoznep. by whole negligent Keeping it came to be 


eaten with Rats. But the Court examining the Clerk of AM3ze, 


it appeared, That he had entred the Juroꝛs Names, Ga an 
— 2 ales 


At — — 


1 
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Tales in his Book, and accozding to that, the Court ſuffered the 
Gerdict to be entred on Recozd. 
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anonymus. 


N an Aﬀfon of Battery againſt Baron and Feme, the Jury find 

the Feme only Guilty and not the Baron. 

It was moved in Arreſt of Judgment, That this Uerdict was 
| againſt the Plaintiff ; fo2 he ought in this Cale to have joined the: Cro. 203. 
Baron only fo: Confozmity, and he declaring of a Battery by Orca. 4%. 
both, the Baron being acquitted, he hath failed of his Action; . Wel. 4% 


and lo is Yelv. 106. in Dr ury and Denny's Caſe. ; Poſtea 328. 
But here the Court gave Judgment fo2 the Plaintiff, and ſaid, 7 So. 
That that in Yelverton was a ſtrange Opinion. | contra. 
| Anonymus, 


A was pꝛaped to remove an JndiXment of Man⸗ : Mod. Rep. 
flaughter out of Wales; which the Court at firſt doubted, 54, 55 6 
whether they might grant, in Regard it could not be tried in an 635. An, 
Engliſh County: But an Jndictment might have been found Latch 12,18. 
thereof in an Engliſh County, and that might be tried by 26 H. 8. ener“. 
cap. 6. Vide 1 Cro. Soutley and Price's Caſe, and Chedley's Caſe. 248, 3; wy 

But it was made appear to the Court, That there was a great 332: 
Cauſe to ſuſpet Parttality, if the Trial pzoceeded in Wales; fo? Ci. ft.“ 
the Party was bailed alteady by the Juſtices of Peace there, Jones : 55- 
(which Twiſden ſaid it was doubtful whether they had Power to 

do fo Banſlaughter.) They awarded a Cerciorari, and took Oz⸗ 
der that the P2oſecuto2 ſhould be bound by Recognizance to p2efer Potea 146. 
an Jnditment in the next Engliſh County, Antca 63. 


Collet verſus Pad well. 


1 * Debt upon a Bond to perfozm an award, which was, That = Keb. 670. 
one ſhould make a Leaſe to another befoze the 21ſt of October, 
which was two oz thzee Months after the Award, and that the 
other upon the Baking. of the Leaſe ſhould yay him 50 1. 

The Queſtion was, Thether Notice in this Caſe ought to be Notice and 
given, when he would make the Leaſe? Fo2 otherwiſe it was ſafd, due. 


the other muſt have 501. always about him, o2 be in Danger to 48 110.5 
beak the Award. . an 
And it was reſolved by the Court, That no Notice was ne: 3 
ceſſary of | 3 Lov. 367. 
6 Mod. 200, 
227, 260. 


Noel! 
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1 Lev. 286. 
1 Sid. 448. 

2 Saund. 226. 
2 Keb. 606, 
621, 631, 
666, 671. 

1 Dany. 461. 


Noell cerſar Nelſon. 


Ich. 21 Car. 2. Rot. 745. Erro? to reverſe a Judgment given 

in the Common Pleas, where the Caſe was thus. Nelſon 
brings Debt againſt Noell, as Executoz of Sir Martin Noell, who 
pleads plene adminiſtravit. The Plaintiff conteſſeth the Plea, 
aud pꝛayeth Judgment de. bonis Teſtatoris quæ in futuro ad ma- 
nus Defendentis devenerint; and upon a Suggeſtion of Aﬀets 
afterwards, he had a Scire facias againſt Noell, and Judgment 
thereupon. | | 

Noell bzings a CUrit of Erroz, and aſſigned it in this, that the 
Plaintiff confefling the Plea of Fully Adminiſtred, ought to have 
been barred. | | , 

And it was argued by Winnington fo; the Plafntiff, and Simp- 
ſon fo2 the Defendant. 3 

Winnington. TUhere an Erecuto? pleads falfly oz deceitfully, 
Judgment is to be given againſf him; as upon ne unques Admi- 
niſter come Executor, Judgment ſhall be de bonis propriis : But 
where he pleads truly, it is Reaſon the Plaintiff ſhould be bar- 
red; and the Plaintiff confefſing his Plea, it is as ſtrong as if 
found by a Jury, 02 rather moze ; fo; UGerdicts map be falſe, and 
therefoze Attaints are pꝛobided; and ſuch expzeſs Confeſſion as 


here is, is much ſtronger than an implied Confeſſon ſur De- 


murrer. Indeed if upon plene adminiſtravit Aﬀets are found fo 
Part of the Debt, Judgment ſhall be fo2 the TUhole, 8 Rep. 134. 
Shipley's Caſe, Becauſe the Plca was falſe: But if an Erecutoz 
Would be liable to be (ſued, and have Judgment given againſt him 
when he had fully adminiſtred, it would put a great Inconvenience 
upon him, as to be put to Charge to defend the Suit, and to be in 
Miſericordia. | 

And whereas it was objected, That if the Plaintiff ſhould be 
barred in ſuch Caſe, he would pet have no Advantage by com- 
mencing his Suit, of having his Debt paid befoze other Debts 


in pari gradu; he anſwered, This Inconvenience is not to be 


matched with that, that the Executoz ſhould be liable to; beſides, 
the Law will ever favour the Executoz; fo2 if an Erecuto? be 
ſued and the Plaintiff, Monſuit. he (hall have Coſts, but an Exe⸗ 
cuto2 Plaintiff ſhall pay no Coſts upon a Monſuit. 3 Cro. 503. 
Vide Hob. 83. Lawney's Caſe. Allo a Man may be pꝛeſumed to 


know whether an Executo2 hath Aſſets 02 no; fo2 he may conſult 


the Inventozp. | | | 
And fo2 the Caſes that might be objected, as that of the War- 
rantia Chartz againſt an, Þeir, who plcads Riens per deſcent, o: 


that the Plaintiff is not impleaded, the Plaintiff may pꝛap Judg* 
ment p2elentily, F. N. B. 134. de 
9 


_— 
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© He anſwered, Tis true, the TUrit may be bzought quia timet, 
to he may be after impleaded in an Acton wherein he cannot 
vouch; yet if he be after impleaded in a Pracipe he much vouch, 
and this is a Line real, and the Heir merely in loco patris ; 
whereas, when an Executo? hath fully admintſtred, the Executoz⸗ 
ſhip is as it were determined, And fo2 the Caſe where Debt is 
bought againſt the Heir, who pleads Riens per deſcent ; the 
Plaintiff may pzay Judgment peeſently, to have Execution of al- 
ſets, as ſhall afterwards deſcend; he laid he knew no particular 
Authoaity where it was ſo done; but ik it be ſo as it is (aid in 
Shipley's Cale, pet not to be reſembled to this Caſe; koz the 
Heir is charged as fo2 his own Debt, and the Action is in the 
Debet & Detinet, Com. 443. and if the Heir pleads Riens per de- 
ſcent, and found againſt him, the Judgment is general, and ſo of 
an Executoꝛ; ſo where the Judgment is ſur nihil dicit, Moor 
522. Dyer 81, 344. 2 Rolle 67. tit. Heir; ſo where he con'eſſes 
the Aﬀton ; but if an Executoz after pleading Plene Adminiſtravit 
confeſſes the Actton, the Judgment ſhall be de bonis Teſtatoris. 
Hob. 178. And fo2 the Opinion tn Shipley's Caſe, 8 Rep. which 
Is accozding to the Judgment here, he ſaid it was obiter ; but he 


3 Cro. 692. 


relied upon Cro. Dorcheſter and Webb's Caſe, where that Opinion » Cro. 373. 


is denied, and it is ſaid there, that all the Pꝛecedents are, that the 
Plaintiff is in ſuch Caſe to be barred. Raſtal's Entries'323, 324. 
Simpſon contra. The Nature of the Plea 'is to be conſidered, 
it doth not deny the Cauſe of Aion, but goes only to take away 
the pzeſent Effect of it; remoto impedimento reſurgit Actio vel 
Executio. 34 H. 6. 23. Priſot ſafth, Jf an Erecuto? pleads ne un- 
4. Executor, and it is found againſt him, Judgment is to be 
e bonis propriis. But otherwiſe if he pleads Plene Adminiſtra- 
vit, ko; then he doth not put the Party from his Action fo2 ever. 
He (aid the Caſe of the Action of Debt againſt the Heir was the 
fame, fo2 he is bound only by Reaſon of the Land deſcended, 
x Rolle 929. Jf an Executo? pleads Plene Adminiſtravit, and the 
Jlaintiff takes Jfſue, and it is found againſt him, he is to be 
barred, fo2 he (as the Book ſaith) hath waived his Advantage; 
he cited alſo the Book of the Office of Executozs, (ſuppoled to be 
mitten by Doderidge) lib. 7. c. 15. and relted pzincipally upon 
Shipley's Caſe, 8 Co. 134. which is cited and allowed in Hob. 
199. and upon a Pꝛecedent in this Court, Trin. 13 Jac. Rot. 
2104. between Perryman and Weſtwood, where Judgment was 
juſt as in this Caſe, and Mich. after Rot. 206. upon Suggeſtion 
of Aﬀets, a Scire facias was taken ont, and Iſſue taken and tried 
at Gumld-hall, befoxe my Loꝛd Coke; where Aﬀets were found fo2 
Part, and Judgment to recover fo much, and the Reſidue if Af- 
lets ſhould come after; which as to the later Judgment, was 
fomewhat further than the pzincipal Caſe. 


* 


3 Cro. 88 7. 


Kelynge, . 


— 
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This Judg-- Kelynge, Rainsford and Moreton held clearly, That Judgment 
ment was agg gyght to be affirmed, chiefip fo2 the great Jnconvenience it would 
firmed in be to one that had commenced an Action, and pet his Debt ſhouty 
Parliament have no |2eference befoze others of the ſame Sozt 5 and many 
„ne Times the Teſtatoz leaves a great Eſtate in Bonds and Special. 
there. ties, which yet are no Aﬀets until the Money is paid: TUhereag 
2 Saund.226, the Caſe of the Heir is much ſtronger, in Regard of the Impzo⸗ 
58 bability of his having Aſſets in futuro. 3 | 
5 Co. 87. In 16 H. 7. 10. it is ſaid, If an Executoꝛ pleads Plene Admi. 
8 Co. 17. b. niſtravit, it is but a tempozal Bat. A Vent is granted in Fee, 
p20vided that it ſhall ccale during the Pinozity of the Heir, the 
Mike bzings Dower, the Heir being under Age, ſhe ſhall have 
Judgment, ſed ceſſet Executio. 
v. Hutton Twiſden ſtuck much to the Authozity of Dorcheſter and Webb's 


123.rne Caſe Cale, but at length conſented, that Judgment ſhould be affirmed, 


reported 
without an 


ſuch. Opi- Note, The Judgment was in Miſericordia, and the Court 
2 Saund.22). Doubted at firſt, whether it were not'erroneous kor that Cauſe? 


But it appeared that the Erecutoz did not come in primo die, 
wherefoze notwithſtanding they affirmed the Judgment. 


_— —_—Y _ _ — —_—— 


Termino Sancti Michaelis, Anno 22 Car. II. 
In Banco Regis. 
Prydyerd verſus Thomas. 


Raym. 189. Writ of Erroz was bzought upon two Judgments, given in 
"IS an inferio2 Court, and they returned two.Recozds between 
© 22+ the (ame Parties, but it ſeems not thoſe which the Plaintiff in: 
tended, and this was complained of to the Court ; and it appear- 
ed, That thoſe which the Plaintiff bzought his rit of Erroz 
upon, were not determined ; fo2 CUrits of Enquiry of Damages 

were returned, but no Judgments entred. 

Curia. It there be divers Recozds between the ſame Parties, 
the inkerioꝛ Court may remove which they pleaſe, they being wat- 
ranted by the TUrit ſo to do; and if Judgment be given after the 
Teſte, and befoze the Return of the TUrit of Erroz, the Recozd 

1 Mod. 112. (hall be removed; but if Judgment be entred after the TUrit is re- 
turnable, the TUrit only is to be returned, and that no Judgment 
is yet given; and here was an Dmiſſion in the Plaintiff, that he 
did not ſee that Judgment was entred ; fo2 after a Writ of En : 
quiry of Damages returned, the Court is to give Judgment at 
the Pꝛaper of either Party, and not without. 1 

2 ote, 
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Note, If the Recoꝛd vary from the Urit of Erro, yet the 
inkerioꝛ Court ought to remove it. | 


The King verſus Ledgingham. 


Nan Inkozmation againſt him koz the King, the Court took a poſtea 104. 
pzivy Uerdict, and lo it was ſaid was the uſual Courſe at the 5. 6 93 

Ames. But it cannot be ſo in Cale of Felony and Treaſon, as 55). ; 

is ſafd in the 1 Inſt. 227. b. | | 6 

In Caſes of Life and Member, if the Jury cannot agree be- 1 71. 

foze the Judges depart, they are to be carried in Carts after them; Lev. 299, 


ſo they may give their Aer dict out of the County. 2 R. Ab. 712. 


Polus verſus Henſtock. 


N Treſpaſs fo2 impounding 11 Oren. The Defendant pleads, mT 190: 
That Sir H. Vernon was ſeized of a Cloſe called the Cowes- 922 , 

Leſowe in Fee, and let it to him foꝛ 99 Pears ; and that the Cat- 

tle came upon the Cloſe, and ſo juſtifies foz Damage Feaſant. 

The Plaintiff replies, conkeſung Sir H. V's. Eſtate and the 
Leaſe, and ſaith, That H. V. was ſeized of another Cloſe adjoin- 
ing, called Browne's Cloſe, and alledges a Cuſtom in Peplow, (in 
which Town both the Cioſes are ) That all the Occupters of the 
Cowes-Leſowe had ntained a Fence againſt Bowmers, and 
that the Cattle came upon the Land in Default. of a Fence, 
- and Iſſue taken upon the Cuſtom, and found foz the Platn- 

t * . 23937 3 s af? | 

Jt was moved in Arreſt of Judgment ; Firſf, That this was in 
the Nature of a Pꝛeſcription, and not of a Cuffom ; fo2 a Cuſtom 1 Luv. 128. 
cannot be laid in a Gill, and applied to a particular Place, o2 Jn- | 
habitant therein, unleſs in Caſe of a Copyholder ; where it is ne⸗ 
ceſſary, in regard he cannot pzeſcribe. 4 Co. 113. | 

Secondly, Ik it had been alleged by May of Pꝛeſcription, it 
 Qould be laid in him that had the Inheritance. And if it be ob- 

jeded, that it is hard to d2ive a Stranger to diſcover that; then 
it ought to be alledged quod omnes Tenentes ; but not as it is 
here, omnes Occupatores. 1 Cro. Baker and Brereman's Caſe. 

Thirdly, By the Unity this Duty of Fencing is ertinguiſhed, 
and. thall not revive though the Cloſes come after into ſeveral Hob. 134. 
Hands, In Dyer 295, b. it is left a Quzre. But in Popham nt. 
172. it is clearly held ſo, where it is ſaid, Things of Neceſſity 
ſhall revive, as a Way to Market oꝛ Church; but not ſo of Eale- 
ments, 1 Cro. Baker and Brereman's Caſe, 


And of this Opinton were the Court. 


0 „ 
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Jones verſus Powell. 


ÞE Plaintiff declared, That he was an Attozney, and the 

Defendant to ſcandalize him in his Pꝛokeſſion laid of him, 

Rat he could not read a Declaration; by Reaſon of which many 

: Mod. 272. of his Clients left him. And the Opinion of the Court inclined 
againſt the Platntiff. 

Fo the Allegation of ſpecial Damages will not maintain the 
Adtion, unleſs the Mos import ſome Slander, which theſe did 
not, unlcſs bzought in by dome Wows pecedent, tauching his 
Knowledge in his P2ofeſſion ; fo2 the Declaration might be lo 
wzitten, that he might not be able to read it, without any Impu⸗ 
tation of Jgnozance, Judgment for Plaintiff. 1 Lev. 297. & Rayw, 
196. 


Sard or Yard verſus Ford. 


F ich. 21. Car. 2. In an Action upon the Cafe the ]laintif 
declared, That he was ſeized of the Banoz of Newton- 
2 Saund.1 72. Abbot, and that he, &c. had kept a Market there everp VWedneſ- 
Key 125 day, and uſed to have the P2ofits of Stallage, &c. 
7%/ꝗ%; n That the Defendant had ereited a new Market, at a Place fe. 
ven Miles diftant from the Plaintiff's, held every Tueſday, Gr. 
Jones excepted to this Declaration, Foꝛ that it could not be to 
the Hindzance of the Plaintiff s Parket which was ſeven Wiles 
off, and kept upon another Dap. 22 H. 6, x4. 2 Roll. 140. Jt ap: 
pears that an Action was bꝛought againſt one that levied a Mar- 
ket not above five Miles viftant, and upon the ſame Day, 
Ciuria contra. The CUrit of ad quod damnum doth not expreſs 
the Market to be ereffed the ſame Day, and notwithſtanding it 
will hinder Recourſe to the other Market. 


Dean and Chapter of Windſor verſus Gower, 


3 Ar and Chapter made 8 Leaſe of Tithes keꝛ Pears ; the 
Raym. 194. { A Lefſee affigned over his Intereſt, and afterwards the Deen 
2 Saun. 392, and Chapter bung Debt againſt him £02 the Rent: Mho pleads, 
> Reb. 688, That the Plaintiffs accepted the Rent, due ſince the Alignment 
727, 737, From the 9ignee, to which the Plaintiffs demur. 
775 Jones. This is no Rent, but a meer Sum in groſs due upon 

the Contract, therefoze in the 5 Rep. in Jewell 's Cafe it appears, 

That ſuch a Rent cannot go to the Succeſſoz of a Biſhop, fo2 


the Succeflo2 of a Sole Coxpozation cannot ſue upon a Perſonal 
Contract to his Pꝛedeceſſoz. were 


I the Reverſion be granted over, the Gzantee cannot being 


Debt, 2 Roll. 447, 451, 1 Inſt. 47, a. By the ſame Reaſon the 
Augnee of the Leaſe is not liable. 3 
| gait 


I Mod. 69. 


* 4 
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"Again, The Acceptance 1s not well pleaded, fo? it is only Ac- 


ceptaverunt, (Uhereas a Cozpozation aggregate cannot accept 
but by Bailiff, and an Aquittance muſt be given, 

Saunders contra. This is not a meer Sum in groſs; but in the 
Nature of a Kent, as is held in Valentine and Denton's Caſe, 
2 Cro. 111. If it were a Sum in groſs, no Action could be bzought 
until all the Days of Payment were fncurred, 2 Inſt. as upon a 
Bond to pay Money at ſeveral Days. F 

Alſo the Pleading of Acceptaverunt is good; fo? it being ſuch a 
Coppozation as can accept, neceſſary Circumſtances are ever im- 
plied, as Livery in a Feoffment ; ſuch a Coꝛpoꝛation in an Aſſump- 
fit ſhall declare of a Pꝛomiſe made to them, which yet muſt be by 
Means of their Bailiff oꝛ Attozney, Be 

The Court held this laſt Batter to be moſt doubtful. And 
Twiſden and Rainsford ſaid it might be queſtioned, whether atter 
Acceptance of the Aſſignee, the Leſſo2 might not reſozt to his Leſ: 
ſee fo2 his Kent ? Jt is delivered in Walkers Caſe thus, fuit dit, 
not as a Reſolution, 3 Co. At adjornatur. 


Qhatterel verſas Marſhal. 


. P | 1 4.85 2 4 1 # | | | N 
Rroꝛ to revetſe a Judgment in an Aſſumpſit, bꝛought by Mar- S. C: 2 Keb 


ſnal in the Common Pleas; wherein he declared, That he 
being ſued in the King's Bench, retained Catterel fo2 his Attoꝛnep; 
who in Conſideration of 30 s. given him, and that he would enter 
into a Bond with ſufficient Penalty to ſave him harmleſs , p20- 
miled to get Bail filed fo him; and avers that he did give him 
Bond with a great and ſufficient 'Penalty, &c. The Dekendant 
pleads Non Aſſumpſit, and found fo? the Plaintiff, and he had his 
Judgment. e Ie e 
. Now it was agreed foꝛ Erroz, that he div not expꝛeſs of what 
Penalty the Bond was, that it might appear to the Court to be 
ſufficient ; as if one avow fo2 a Diſtreſs upon a Coppholder foz 
a reaſonable Fine, the Ualue of the Land muſt be ſet kozth, and 
the Certainty of the Fine, that the Court may judge of it. Au- 
ſtin and Gervaſe's Caſe, Hob. 69. 77. In Conſideration that he 
Gould give him Bond fo? 10 l. the Dekendant pzomifed, &c. and 
pleads, That he offered him Bond fo2 the ſald Sum, 8c. and upon 
Jfſue non Aſſumpſit, it was found fo2 the Plaintiff. But he 
could not have Judgment, becauſe the Sum wherein he offered to 
become bound was not expꝛeſſed, ſo that it might appear to the 
Court to be ſufficient, =» 11 
Jones contra. This differs from the Caſe in Hob. fo2 there the 
Sum being certain koꝛ which the Bond was to be given, the Court 
may well judge what Penalty will ſecure it. But it is not ſo 
in this Cale, fo2 it doch not appear to what Ualue the Om 
2 katie 


692. Ko. 
1 Mod. 70. 
1 Lev. 297: 
Vide 1 Sid: 
270. 


— 
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cation may be; ſo there is nothing, as in the other Caſe, where. 


unto to pꝛopoꝛtion the Penalty of the Bond. 


The Court beld, That it would not have been good upon a De. 
murrer ; but being after a UGerdid, and the Statute of Jeofaits 
made at Oxford, (which Twiſden ſtyled an omnipotent Ac) thep 


gave Judgment foz the Plaintiff, hit 


Lord Biron's Caſe, 


pe Lo Biron was Plaintiff in an Action, and upon a Non: 
— Cuit five Pounds Coſts were taxed againſt him, and he 
bought another Afton fo2 the ſame Matter, which was ſaid to be 
meeriy foz Ueration z and that he tefuled to pay the Coſts ; net- 


ther could he be compelled being a Peer, and in Parliament Time, 


2 Keb. 694. 


Mheretoe the Court gabe Day to ſhew Cauſe, why this Adlon 
ſhould not ſtay until he had paid the Coſts in the fozmer. 


Anonymus. ö 


F a Urit of Erroz be bzought in the Exchequer⸗Chamber, and 

that being diſcontinued, another is bzought in Parliament; 
this ſecond Writ is a Soperſedeas. But if a Crit of Erro; be 
bzought in Parliament, and that abates, and the Plaintiff bzings 
a ſecond ; this is no Superſedeas, becauſe it is tn the ſame Court, 


Prior verſus Shears. 


TN a Writ of Erroz to reverſe Judgment giben in the Palace: 
Court in an Aſſumpſit, where the Plaintiff veclared ſur inde- 
bitatus pro Naulo, and upon Non Aſſumpfit, &. had Judgment. 


It was afligned fo2 Erroz, That it was not aſcertained how 


the Delendant was indebted; and that Fraight wag uſually con 


% 


See the Stat. 
4, 5 Ann, 
Cap. 16. 


traded foz by Charter Party, and if ſo, the general Indebitatus 
would not lie to a Debt by Specialty, 

Notwithftanding the Judgment was affirmed ; foz, fo2 ought 
Appears, there was not any Deed in the Cale; and it ſhall not be 


intended; and it is no moze than the Common Afﬀtion, pro mer- 


cimoniis habitis & venditis. 1% - af 

Note, It was further. objeited, That this appears to be fo2 
Mariners Mages fo2 ſatling to ſome Fozetgn Parts, which muft 
needs be out of the Jurtsditt ian of the Marchalſey, and though the 
Agreement were made within it, yet the Thing being to be done 


elle where, they could not. hold Plea ; as if a Carrier ſhoutd agree 


within the Limits of the Court, to carry Goods from thence to 


Tork; no Aition could be brought there upon it; 'which was 
egreed. - N * 5 


1 But 


1 Mich. Anno 22 Car: II. in B. R. - ot 
Vut the Coutt ſaid here, Jt doth not appear they were to ſail 

to any Place out of the Jurisvidton, and they have latd all the 

Matter to be infra Juriſdiionem Curiz. And therefoze the Judg- 


* 


ment was affirmed. 


Hayman verſus Trewant. 


Rin. 22. Cat. 2: Rot. 710. In an Adion upon the Caſe, ko: 

T that the Defendant bargained with him ſuch a Day and Raym. 199. 
Pear fo2 the Cozn growing upon ſuch Szound, affirming it to be Mob: 7> 
dis own, whereas be knew it to be the Coꝛn of J. S. and poſtea 
adtunc & ibid. fraudulenter vendidit & warrant”, Go. | 

The Defendant pleads, That the Plaintiff had another ſuch see 1 Ler. 
Action depending fox the ſame Caule, and demands Judgment of '3z 
the Clrit. - 5 . » Saund. 15, 
. Plaintiff replies, That the Action was commented foz 12 * 
another Cauſe, and not fo2 the ſame ; abſque hoc, that it was fo: (Cre 4, 
the ſame Cauſe. To which the Defendant demurs ſpecially ; be: 7 
cauſe the Plaintiff having denied what the Defendant affirmed, | 
ought not to have added a Traverſe, but to have concluded to the 
Country: As the Caſe of Harris and Phillips, 3 Cro. 755. was an- 
judged, where in an Audita Querela, to avoid the Execution of a 
R ecognizance, the Plaintiff ſets fozth, that it was defeazanced 
upon Payment of divers Sums of Boney at certain Days ; and 
that he was at the Place appointed, and tendered the Money, ann 
that the Defendant was not there to receive it. The Defendant 
pleaded Proteſtando, That the Plaintiff was not there to pay ſt, 
and that he was there ready to receive it ; abſque hoc, that the 
Plaintiff was ready to pay it. 

CUbich being ſpecially demurtev to, the Court held the Plea 
naught, and that there being an expꝛeſs Affirmative and Negative, 
there ſhould have been no Traverſe; fo2 ſo they may traverſe one 
upon another in infinitum. . | 
Notwithſtanding the Traverſe. was here held good, which was 
allowed fo? putting the Matter moze ſingly in Jfſue : And it ap- 
pears that Phillips s Caſe was adjudged upon another Matter; fo2 
_ that the Plea in Bar was not entred as the Defendant's Plea, 
but was entred thus: Pro placito Baſh, a Strauger, dicit. Yelv. 38. 

Then it was ntoved, That (as the Plaintiff hath declared here) 
it appears, that the Marranty was ſubſequent to the Bargain: 
Fo? it is ſaid, that he bargained fo2 the Com, knowing it to be 
the Com of J. S. poſtea adtunc & ibidem vendidit, which is te- 
pugnant. Sed non allocatur; fo2 where it is ſaid firſt, that he bare 
gained, that ſhall be intended a Communtcation only, and the Con ; 
ſummation of it after, when the Marranty was given, which is 
allo fatd to be adtunc & ibidem. So afledged well * * 
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Antca 40, 54. 
2 Saund. z 12, 
213. 

1 Sid. 449. 
1 Mod. 47, 
72, 296, 297. 
Raym. 198. 
2 Reb. 537. 
— &Cc. 

1 Lev. 181, 
299. 

2 Lev. 38, 
239, &c. 

1 R. Ab. 288. 
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I. ant 
Foxwith ver ſus Tremaine. | | 


Rin. 21. Car. 2. Rot. 1512. Five Exetutoꝛs bzing an Action 
| = ſur Indebitat Aſſumpſit. The Defendant pleads fn Abate: 
ment, That two of them — under the Age of 17. and that they 
appeared by Attoꝛney. And to this the Plaintiffs demur. 

They who argued fo? the Oefcndant made two Queſtions: 

1. Whether they ought all to join in the Adion ? And it was 
ſaid, they oughc not; fo2 one under Age cannot pꝛove the Ill. 
And in Swyth and Smyth's Caſe, Yelv. 130. it is reſolved, 
They muſt be all named, ſo that their Intereſt may be reſerved 
unto them ; but are not to be made Parties to the Aﬀion. And 
fo2 this the Caſe between Hatton and Maſcue, which was ad- 
judged in the Exchequer Chamber, was cited: TUhere-fn a Scire 
facias it was ſet foxth, That A. being the TFecuto} of B. made 
his Will thus :- _ - 

I deviſe all my Perſonal Eſtate to my two Daughters and my 


Wife, whom I make my Executrix': Aud that they had declared in 


the Eccleſiaſtical Court, that this made them all thzee his Execu⸗ 
trixes, and that the Till was p2oved ; and that the Mike bzought 
this Ecire facias, to have Execution of a Judgment obtained by 
A. the Teſtato2. And the Defendant demurred, becauſe not bzought 
in all their Names; and it was reſolved in the King's Bench that 
the Afton was well bꝛought, and affirmed upon a Mrit of Erroz 
in the Erchequer-Chamber :t But if in the Caſe at Bar they 
ought to join, they muſt appear by Guardian. 

It having depended: divers Terms, It was now reſolved b 
Rainsford and Moreton, That the Aﬀton was well bzounht ; an 
they relied upon the Caſe in Yelverton ; and they ſaid, the Caſe 
of Hatton and Maſcue was no Authozity againſt it, fo: there they 
were named; and where (ome are of Age, no Adminiſtration du- 
rante minori ætate is to be granted. 

\ They held allo, That the Appearance ought to be by Attomey, 
becauſe they join with others; and ſo in auter droit; and ſo fs 


3 Cro. 377. the Counteſs of Rutland's Caſe, and "fly Reſolved, 


that an Infant Adminiſtratoz ſhall ſue by Attozney. See 1 Roll. 288. 
and 2 Cro. 420, & 421. Cotton and Weſtcote's Caſe. The Diffe- 
rence is taken where an Jnfant Erecuto2 is Defendant, and where 
Plaintiff,” and Judgment given fo2 him; in which laſt Cale only 
the Appearance by Attozney is ſaid to be good. 

Twiſden contra. An Infant cannot in any wiſe ſue 02 defend 


by Attomep ; 


- Firſt, becauſe he cannot make an attoꝛney; 


Secondly, Jf it ſhould be allowed, he might be amerced pro alſo A 


_ clamcre, aid no Map to avoid it but by banging a CUrit of Erroz. 


5 7 Thirdly, 


Z 


had Judgment by the Opinion of Rainsford and Moreton. 


— — , I CO IO —_— 3 — — PR" 


— 


Mich. Anno 22 Car. II. in B. R. 


— hd — 


Thirdly, He might be injured by the Attozney's Plea, and could 
not remedy himſelf, as he may againſt his Guardian; as if in Debt 
the Defendant ſhould plead a Releaſe, and the Attozney conkeſſeth 
it. And he cited a Caſe in this Court, Mich. 1649. between Colt 
and Sherwood, TUhere an adminiſtratoꝛ bzought an Aﬀton, and it 
appeared by the Recozd, that he was above 17; pet it was ruled 
that he ought to ſue by Guardian : Fo2 tho by the Civil Law he 
was of Age to undertake the Adminiſtration ; yet the Banner of 
his Suing was to be determined by our Law, and that could not 
be by Jttomep until the Age of 21. Is ny 

Another Caſe he cited between Peyton, and Dorce, adjudged in 
this Court upon a Trit of Erro2 out of the Petit Bag; where 
Peyton ſued as Adminiſtratoz, and the Entry was Quod queritur, 
and did not expꝛels, whether per Attornat', Guardianum, 92 how 
and had Judgment; and Crroz was bzought in this Court, and 
theſe four Points were reſolved: | 
Feirſt, That a Mrit of Erro2 did lie out of the Petit Bag into 
this Court, upon an Erxoz in Fact. . 

Secondly, That the Entry being general, it ſhould be taken 
that the Appearance was in propria perſona. | | 

Thirdly, That the Plaintiff being an Jufant, tho' an Admini⸗ 
ſtratoꝛ, could not ſue o2 appear, but by Guardian 02 Prochein amy. 

Fourthly, That the Statute of Jeofails did not aid this 
Caſe, which expzeſſes only the Dekendant s appearing by Attomey. 

4s to the other Point, pe inclined that the Aion bzought by 
them all was well enough : But he acknojuledged that much might 


of them could (ſignifie nothing, not being made Parties to the 


Action. But he was not fo much ſwayed by that Authozity, be- 


cauſe he held, That the Cauſe did not come well into the Exchequer- 
Chamber. being a Scire facias, upon which he ſaid no Writ of Et- 
ro2 lay thither, tho upon a Judgment, no moze than upon a Re- 


nc, and laid, they did join here, as it were, ko; Confoj- 


As if a Feme Jnfayt be made Executrix, and marries, 


the Adminiſtration durante mioori ætate ceaſes, tho ſhe be under 
x7, und ſhe and her Þusbaud hall ſue. 


The Chief Jultice was abſent, being ſick ; and to the Plaintiſt 


Ward vorſus Rich. 


cluded contra formam Statuti. 


| W a (02 the Plaintiff, it was moved in Arreſt of zung. 
Trot] ment; 


de urged againſt the Cale of Hatton and Maſcue ; fe the naming 


. ducta, and keeping of her from him, uſque (uch a Day, 17 
which was ſome-Time after the Erhibiting of the Bill, and con- 3 


v. 299. 


e antes 


Ws bought an Action againſt Hatton Rich de vir ab-: Cen. 15 


nn 
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ment, and the Declaration was held geod notwithſtanding the 
Vice 1 Sal. impertinent Concluſion of contra formam Statuti, there being ng 
Wa Statute in the Cale. 
Rob. 18. Secondly, The Court reſolved, That Judgment ſhould be ſtay. 
3 Lev. 246. ed; fo2 the Jury ſhall be intended to gibe Damages fo? the whole 
Time mentioned in the Declaration: As in Treſpaſs, with a 
Continuando to a Day after the CUrit byought, the Plaintift ſhall 
not have Judgment after Uervi#, which gives Damages by Jn: 
tendment koz the whole Time declared fo2. | 
And Twiſden (aid, Theſe two Caſes were reſolved : A Tradeſ⸗ 
man brought an Action in an Inketioz Court fo2 flandering of 
him in his Trade, by which he loſt his Cuſtom within the Juril. 
-diftion of that Court & alibi; and it was held maintainable not: 
- withſtanding the alibi. eh 
The other was an Action bꝛought upon the Sale of ſeveral Things 
fo2 divers Sums of Boney, quz quidem pecuniarum ſummæ at- 
tingunt ad 10 l. whereas rightly computed they came but to 91. 
The Jury gave Damages leſs than 9 1. and it was held good : 
But ik the Uerdit hay been fo2 101. it had been naught. 


The King verſes Ledgingham. 


S. C. Ante A N Jnfozmation was bzought againſt Ledgingham, fo? that he 
3 being a Yan ok an unquiet Spirit, communis perturbator 
203. & oppreſſor vicinorum & tenentium, had taken exceſſive Diſtreſles 
» Nob. 71, of divers of his Tenants. ERA 
1 Lev. 299. Alter Qerdit fo2 the King at the Aſſizes, it was ſaid, That no 
Fa Judgment could be given upon this Inkozmation, which was ſaid 
to be defective both in Matter and Form. eee 
See 1 Sid. It hath been often ruled, That Communis oppreſſor, oz ſuch 
282. like general Moꝛds, without particulariſing Dffences, was inlul⸗ 
6 Mod. 18, fitient in an Indidment o2 Jnfozmation, unleſs the Mond Com- 
289, 311. munis Barrectator, which is of known Signification in Law, and 
1 Sal. 362. comp2ehends divers Crimes; and Twiſden ſad, is as much as 
Common Knave, 9 Aſſ. 2. Communis latro, not good: Vid. 
Roll. 79. Moor 451. Neither can an Inkoꝛmation be exhibited fo? 
taking of erceſſive Diſtrefſes ; koz that was not puniſhable until 
the Statute of Marlebridge, cap. 4. which ſaith,” That he that fo 
diſtrains ſhall be amerced, whereas upon an Inkozmation he muſt 
of Neceſſity be fined, 2 Inſt. 107. | 
Again, Jt ought to have been expꝛeſſed upon what Tenants thc 
Diſtreſſes were taken, with their Names, otherwile it is too in- 
certain. Dne was indicted, fo2 that he ſerving upon ſuch a Gꝛand 
Engqueſt, did reveal the Secrets df the King and himſelf, Jt was 
reſolved to be ill, becauſe not erpzefſed what Secrets. Moor 451- 
and of this Opinion was the Court in omnibus. Autea 97. 
t | - Pierſon 
5 


\ 
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Leet, that is, where it is {impoſed fo2 ſuch Things as are of com- 


Upon the Caſe, and ſo pꝛaped that the Bail might ſtand quoad that. 
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Pierſon verſus Ridge. 


N Replevin, the Defendant made Conuſance as Bailiff to a Rayn. 204 
Lozd of a Panoz, who had a Court-Leet by Pꝛeſcription, and 2 8 

jald a Cuſfom fo2 ſuch a Townſhip to ſend one to be lwoꝛn Con⸗- 

fable there, which not being done, a Fine was ſet, and this 

Diſtreſs taken fo? it. Upon which it was demurred; Becauſe 

no Cuſtom was alledged to varrant the Diſtreſs: Foz tho' of 

common Right a Diſtreſs map be taken koz a Fine in a Court- 


mon Right incident to its Jurisdiction, as foꝛ Contempts, oz the 
like: Pet where Cuſlom only enables them to ſet a Fine, it can- 
not be diſtrained fo2 without Cuſtom alſo. 11 Co. Godfrey's Caſe; 11 Co. 42. 


And to this Opinion did the Court incline. Sed adjornator, —_ 


Anonymus. 


O Attons of Account were removed into this Court by 5. C Lev. 
Habeas Corpus, and Special Bail put in. And it was ma- Keb „. 

ved, That the Bail might be diſcharged, and Common Bail fi: vide Noy 28. 

led; becauſe in an Account, Special Bail is not to be put in. But 


it was ſaid, That the Plaintiff had declared in one in an Action 


1 
—— — — — —— _ A 


But it was ruled, That the Bail ſhould be diſcharged; and if 
the Plaintiff would have Special Ball, he muſt arreſt the Defen- 
dant again in an Action upon the Caſe, en 


| Doftor Lee's Caſe. 


* Lee having Lands within the Level, was made an Ex- s. c. : Mod. | 
pendito2 by the CommiſMſoners of Sewers; whereupon he . 
pzayed his (Urit of Puivilege in this Court; and it was granted. Kei. 337; 

F02 the Regiſter is, Vir militans Deo non implicetur ſecularibus | 
negotiis; and the ancient Law is, Quod Clerici non ponantur in | 
Officia. F. N. B. Clergy men are not to ſerve in the Mars. 


Jemey verſus Norris. ö 1 


977 to reverſe a Judgment in an Aſſumpſit, upon a Quantum 8 C. 1 Ley. 
meruit foꝛ divers Things ſold. 303. 


It was afligned foꝛ Erro, That the Declaration amongſ the 2 
reſt was fo2 unum par Chirothecarum, and did not expꝛeſs what 
Sort of Gloves they were, which are of much different Pꝛices, _ 114, 
bes Antes 71 
was - i 


accozding to the different Leather they are made of. And Playter' 
Caſe, 5 Co. was cited, where — koꝛ Taking of his F 


— — 


r 
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was held not good, becauſe not aſcertained of what Kind: Sed 

non allocatur.. ; . 
vide 1 Sid. Another of the Things declared koꝛ was una parcella fili, which 
Wing. . (as it was ſaid) was utterly uncertain; and that was held to be 
Ances 51, © naught. Tho'it was ſaid, an Action was bzought fo2 Taking a- 
Poſt. 114- Wap unum cumulum Fœni, Anglice, a Rick of Hay, and not al- 
1 4 "5_© ledged how much it contained; pet held good. But in Webb 
Style 352. and Waſhburn's Caſe an Action was bꝛought fo2 a Pair of Þang: 
ings, and it was adjudged againſt the Plaintiff, fo2 the Incer⸗ 
Jones contra; and cited a Caſe in this Court, 24 Car. r. Green 


and Green, in Trover fo2 ſix Parcels of Lead, and notwithſtand- | 


ing the Jucertginty the Plaintiff had Judgment. So in Trover 
fo? a Trunk de diverſis Veſtimentis, and did not ſay what Gar: 
r Sho. 144- ments; and pet held good. But admitting it ould not be good 
in Trover, yet it is well in this action. 'Tis the common Courſe 

— declare ſur Indebitatus pro mercimoniis, and never expreſs what 

they are. 
And the Court were of Opinion, That the Plaintiff was to 
have Judgment; fo? it is an Adion much of the ſame Nature with 
an Indebitatus. 

And Twiſden ſaſd, (here the Pꝛomiſe is to pay Quantum me- 
ruit, he knew not why the Plaintiff might not declare upon an In- 
debitatus in a certain Sum, and that he might pꝛove the Ualue 
upon the Evidence z and if ſuch a Caſe came to be tried befoze 
him, he would have a Special Uerdii found in it. 
The Court ſaid, Such an uncertain Declaration would hardly 
be good in Trober 02 Replevin, and held the Caſe of the ſix Par- 
cels to be ſtrange; and fo2 the Trunk, that an Afton lies; fo: 
that the Things contained in it were alledged but as Batter of 
— LAgogravation of Damages. | 
2 Saund. 74 Vide the Caſe of Taylour and Wells, antea: Trover de decem 
+ $6174 paribus velorum & tegularum, Anglice, Ten Pair of Curtains 


Antea 71. and Callance. 
Poſtea 114. 


Wilſon verſus Armorer. 


Sane 76,2 [® Debt againſt the Þeir, and Riens per Diſcent pleaded, the 

Raym. 20%. 1 Caſe upon Special Uerdict was thus: The Anceſto2 made a 

x Lev. 287. Feoftment of a Yano! to divers Uſes, excepting two Cloſes fo2 

648. 66% the Life of the Feoffo2 only; and whether thoſe two Cloſes did 
719, * deſcend, was the Point referred to the Judgment of the Court. 

| © And it was adjunged, That they did deſcend, either fo2 that 

the Exception was good; tho' the later Part of the Sentence, 

(viz.) fo2 the Life of the Feoffo2 only, was void, and therefore to 

be rejected ; 02, if the whole Exception was void, becauſe one in- 

tire Sentence. | 


5 | Pet 
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Pet they all agreed, that there was no Ale limited of thoſe two 
Cloſes which were intended to be excepted; fo2 the Ale was li⸗ 
mited of the Yano? exceptis præexceptis, Which excluded the two 
Acres: F02 altho'there were not ſufficient Moꝛds to except them, Antea 78,83. 
yet there was enough to declare the Jntention of the Feoffoz to 
be ſo. 


Rex verſus Nevill. 


N Jndi#ment fo2 Erecting of a Cottage fo2 Habitation, con- 1 Mod. 295. 
tra statut 31 Eliz. cap. 7. was quaſhed, becauſe it was not „ eb. 7 


A Vide Style 


ſaid that any had inhabited in it; fo2 tis no Dffence bekoze; per zz. 
Rainsford & Moreton, cæteris abſentibus. 


* 4. * let. ——_ a * * 


Termino Sancti Hillarii, Anno 22 & 23 Car. II. 
In Banco Regis. 
Robſon's Caſe. 


= A Pꝛohibition was pꝛaped to a Suit fo; Tithes by the Par- 2 Keb. 719, 
ſon, upon a Suggeſtion of a Modus paid to the Cicar, 1 ;.. 
| and that the Uicarge had Time out of Bind been endowed. | 
Coleman moved fo2 a Conſultation; becauſe the Endowment 
of the Uicarage was not p2zoved by two TUitnefſes within ſix 
Months. accowding to the Statute. B 
But it was denied; fo2 that Part of the Suggeſtion is not to 
be pzoved by CWitneſſes, but only the Payment of the Modus. 
And it was ſaid, Je the Suggeſtion conſiſted of two Parts, it 


was ſufficient to pꝛoduce one TUitneſs to the one, and another to 
the other, Antea 61. 


Dacon's Caſe. 


92 was pꝛelented in the Court-Leet fo? refuſing the Office s. c. 28a und. 
of Conſtable, and fined. | 2.90. | 


Jt was moved to quath it, becauſe it expreſſed the Court to be 2X73" 
held infra unum menſem Sancti Michael (viz.) 12 November, and 173, 380. 
ſo the Day ſhewn above a Month after Michaelmas. And it ig _—_ 4 
neceflary to ſet down the pzeciſe Day, fo2 it may elſe be upon a : —2 8 2 
Sunday, and pet within a Month after Michaelmas; and fo2 this 5 Mod. 96. 
Cauſe the Court held, that it muſt be quached. | 12 


301. ; 


P 2 Error. 


18 ll. Anno 22 & 23 Car. Il. in R. K 


Error. 


vide 1 Lev. A* Dutlawzy was reverſed, fo2 that the Pꝛoclamations were 
164. returned to be ad Comitat' meum tent? apud ſuch a Place in 
2 5ho 60 Com” prxdi@”, and not ſaid, pro Comitatu : Foz anciently one 
Cumberb. Sheriff had two 02 thꝛee Counties, and might hold the Court in 
_ one County fo2 another. 


Calthorpe verſus — 


2 Keb 734 TN Debt fo? Rent, the Plaintiff declared, That he let the De: 
fendant ſuch Land, anno 16'of the King, quamdiu ambabus 
partibus placeret; and that anno 16 the Defendant entered, and 
occupied it pro uno anno tunc proxime ſequent”; and becauſe the 
Rent was behind pro przd' anno finit' 18. he bzought the Action. 
Upon which it was demurred, Fi 
Becauſe the Rent is demanded fo2 the Pear ending 18. and it 
is not ſhewn that the Defendant enjoyed the Land longer than 
x Salk. 209. anno 17. And in Debt fo2 Rent upon a Leaſe at Mill, Occupa- 
antea 56. tion of the Tenant muſt be averred. | 
To which it was anſwered, | 
That it is ſaid, pro prædicto anno, which refers to the Pear 
mentioned befoze, which was next following the Leaſe, and it 
might be laid finito anno 18. fo2 fo it was ended then, o2 at any 
Time after. ; bane 


And the Court ſaid, Jt would be clearly good after a Uerdict : 

But being upon a Demurrer they would advile. 

AE Indifment fo2 not perfozming of an Oder of the Juſtices 
of the Peace, concerning a Baſfard-Child, | 


It was moved to quaſh it, becauſe it did not conclude contra 


pacem. But it was held, that ought not to be, it being but fo? 
a Non-feaſance. 


Anonymus. 


Poſt. 111. 


| Vide poſt, An Jndi#ment of Foꝛcible Entry was quaſhed, becauſe it alledg- 
* ed the Party to be leiled oz poſſeſſed, and ſo uncertain which. 


Monnington verſus William. 


4 4 12 a Replevin the Defendant avowed fo2 a Rent ⸗ charge, and 
5. 5, J let fozth, That the Plaintiff granted a Rent to J. S. in Fee, 
Raym. 200, Who granted, bargained and ſold it una cum arreragiis to him, 
and ſhewed the Jndenture to be inrolled within ſix Months, 0 

* tute 


n 3 


- 
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tute cujus, and the Statute of Uſes, he was ſeiſed, and fo2 a 
Pear's Rent ſince the Alignment avowed. 
The Plaintiff replies, and traverſes the Gzant of J. S. prout, 
and found fo2 the Avowant, and moved in Arreſt of Judgment by 
Ones. 

Firſt, That here is an impoſſible Iſſue, which compꝛehends as 
well the Gꝛant of the Arrears (which cannot be) as the Rent. 

Secondly, De entitles himſelf by Bargain and Sale, and the 
Statute of Ales, and doth not ſhew that it was in Conſideration 
of Boney; and otherwiſe the Rent cannot paſs without Attozn- 
ment. 3 Cro. 166. | 

But the Court gave Judgment fo2 the Abowant, 

As to the Firſt, The Pleading the Arrears to be granted is al⸗ 
together votd, and does no Harm, in regard the Avowzy is exrpeeſ- 
ly fo2 Rent arrear after the G2ant. 


And fo2 the Second, The Court held the leading good after Farr. 86, 8. 
a Uerdict ; and it ſhall be intended, that Evidence was given of * Ik. 130. 


Money paid, As a Gant of a Reverſion pleaded, without At⸗ 


toznment ; 02a Gzant of a Rent, and not expꝛeſſed to be by Deed ; pot. 123. 


pet a Gerdi will help thoſe Defects. Hutton's Rep. 54. 
Note, Twiſden ſaid, TUhere a Man in Pleading (ets fo2th his 


Title by a Conveyance, in which are the Wlows Give, Gzant, so adjudg'd 
Releaſe, Confirm, Bargain, Sell, &c. he muſt expzeſs to which - you , 
| | Lade and 


of them he will uſe it. 
Adams verſus Guy. 


Ee to reverſe a Judgment given in the Court at Briſtol, in 2 Sund. 291. 
Debt againſt the Defendant as Executoz to J. S. who decla- * Keb. 746. 


red upon a Mutuaſſet of him ſo much, becauſe Debt lies not a- 
gainſt an Executoꝛ upon a ſimple Contract, 


Sed non allocatur, Þe agreeing to the Action, and ſuffering 1 sid. zzz. 


Judgment to paſs againſt him. | 
Secondly, That he ſet fozth, that the Teſtatoz Mutuaſſet, which 
p2operly {ignifies to lend and not to bozrow, and it ought to have 
been Mutuatus eſſet. 

But the Court affirmed the Judgment; aud held, that either 
might be expounded to bozrow. 


Anonymus. 


A* Adminiſtratoꝛ bꝛought Trover and Converſion, and decla- 3 Lev. 60. 


2 Keb. 738. 
1 Salk. 514+ 
Eaves and 


red, That the Jnteſtate at the Time of his Death was pol⸗ 

leſſed of divers Goods, and that after his Death, and befo2e Ad⸗ 

miniſtration committed, they came to the Defendant's Hands, 
who converted them. 

Upon 


. ha, - * 6 mY * 
* * 3 , 
* 8 


2 Keb. 415, 


705 


S. C. 1 Lev. 


Hill. Anno 22 & 23 Car. II. in B. R. 


306. 

2 Keb. 738, 
742. 
Vide 1 Lev. 


233 
123 


65, 75, 


Upon Not guilty it was found fo? the Defendant, and prayed 


that he might have Coſts; and the Court held that he ought to 


Have them, the Converſion being ſince the Death of the Inteſtate, 


Sir Thomas Pettus's Caſe. 


T was moved to quaſh an Jndictment of Banſlaughter again 

him, koz that it is (aid to be taken coram Coronatoribus Co- 
mitatus & Civitatis Norwici, at Buckthorp in the County of the 
City, per Juramentum hominum de Civitate Norwici; 

Mhereas the Jury ought to have come from the County and 
City of Norwich, fo; they ſhall not be intended to be co-exiſtent, 
eſpecially in an Jndictment, Xi 

As if the Caption of an Indickment be at Dale, and the Jury 
come de Parochia de Dale, it is good Cauſe to quaſh it; pet in 
an Action they ſhould be intended the ſame: So it is ſufficient to 
put the County in the Margin of the Declaration in an Action, 


but not ſo in an Indictment. 1 Cro. 


Again, By the Statute de Coronatoribus, the Jury ought to 


come from the four next Gills. 


Ok the firſt Exception the Court doubted. | 

But to the ſecond Twiſden ſaid, Jt need not be returned upon 
the Indickment, that the Jury came from the four next QUills, 

But they would not quaſh the Jndictment upon Motion, foz 
they ſaid it was not their Courſe to do ſo in Caſe of Banſlaugh- 
ter; but ruled the Party to plead to it, tho' it was ſhewn he had 
been tried at the Aſſizes upon an Indictment of Murder, fo2 the 
ſame Killing, and found Guilty of Banflaughter, 


The King verſus Clapham. 


Mandamus was payed to the Loꝛd Pꝛeſident and Council of 
8 the Barches, to admit Clapham to the Exerciſe of the Df- 
ce of Deputy Secretary. : | 

And it was returned quod tempore receptionis brevis non fuit 
conſtitutus Deputatus. | 

Jt was laid, That one which claimed to be Deputy, his Au⸗ 
thoztty being revocable, could not pzay a Mandamus. 

But to that it was anſwered, That the Mandamus was at the 
Suit of Mz. Win; and it ſet foxth how he had the Office of Se⸗ 


. Cretary, exercend' per ſe vel ſufficientem Deputatum ſuum; and 


that they had refuſed this. Clapham, whom he had appointed his 
Deputy, ' 


4- _ . and 


2 
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tes, oz Matters between the Plaintiff and Defendant, but what 
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And it was reſolved, That the Mandamus was well awarded. 
fo2 he had no other Remedy to have his Deputy admitted, And 
whereas it was ſaid, being an Officer belonging to the Court, 
they are to judge of his Sufficiency, and ſo have Power to refuſe 
mn was anſwered to, and lo reſolved, That then they ought to 
have returned, that he was inſufficient, | 
And it was alſo reſolved by all the Court, That the Return 
being, that non fuit tempore receptionis brevis Deputatus conſti- 
tutus, was naught ; fo2 if he were made his Deputy befoze, the 
Return was true, unleſs he made him his Deputy at the very 
Inſlant of the Receipt of the Mrit; and Returns muſt be cer⸗ 
tain, becauſe there is nothing can be pleaded to them. 


Anon ymus. 


' A N Indictment fo2 not perfozming an D2der of the Julkices, Antea 108. 
fo2 Payment of a Poozs Rate. 

It was moved to qualh it, becauſe it did not conclude, Contra 

m: Sed non allocatur, becauſe it was not fo2 a Bale-fealance, Quzre 

a Non-feaſance. 2 Hawk. 242. 


Horſam verſus Turget. 


Ich. 22 Car. 2. Rot. 687. Debt upon a Bond. | 

The Defendant demands Oyer of the Condition, which s. C. Keb. 
was to perfonn an Award; and ſets fozth, That there were di⸗ 1d np» on 
vers Accounts, &c. between J. S. Teſtatoz of the Plaintiff, and 1 Lev. 306. 
the Defendant ; and they ſubmitted all Controverſies to the A- N. Luv: 
ward of ſuch an one, and that he awarded, that the Plaintiff C6 10; 
ſhould deliver certain Goods, of which the Teſtato2 died poſſeſſed, Cro. El. 184, 
to the Defendant ; and that the Defendant ſhould pay unto the . 
Plaintiff 3201. And then ſets fozth the Cuſtom of Fozeign At- 
tachmeuts in London ; that if a Suit were commenced againſt 
the Crecuto2 of any Perſon, any Debt which was due to the Te- 
ſtatoꝛ tempore mortis ſuæ might be attached; and then ſets fozth 
accoding to the common Fon, bow this 3001. was attached, 
&c. and avers, that there were no other Controverſies, Diffcren- 


— the Teſtato2 of the Plaintiff and him as his Executoꝛ 
The Plaintiff replies, That the Defendant had not paid the 


320 J. according to the Award, &c. upon which the Defendant 
demurred. 


And whether this Money was attachable as a Debt due to the 
Teſtatoz tempore mortis ſux, was the Queſtion, 
| It 


- 
Ann 
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See 1 Sid, 

226, 342, 

379, & 397- 
Le 


1 Saund. 216, 


Cumberb. 
1 Lev. 128, 


It was argued by Winnington, That it was. Foz it appears 
by the Averment, that it was awarded to be paid meerly upon the 
Teſtatoz s Account, and it is but as it were a Keducing the Te. 
ſtatoz's Debt to a Certainty ; foz an Award being no Recozd 0 
Specialty, will not alter the Mature of the Debt; and that clear. 
ly it ſhould be Aﬀets in the Executoz's Hands; and the Cuſtom 
of London was to have a liberal Conſtruction. $4 
Pemberton contra. Jt doth not appear, That there was any 
Debt due to the Teſtatoz: There might be Covenants, oz other 
Matters between them, which ſhall be rather intended than Debt, 
as ſtrongeſt againſt the Plaintiff; if there were, the J2ature of 
the Debt is altered; fo2 an Award may be pleaded in Bar to an 
Action bꝛought upon the oziginal Debt. 

Alſo this muſt have been ſued fo2 in the Debet and Detinet, 
and not in the Detinet only ; ſo it is not a Reducing the Debt to 
a Certainty; as where an Account is made upon Debts by ſim: 
ple Contracts; oz Where an Executoz gives Time ko; Payment 
of a Bond due to the Teſtato?, this is ſtill attachable. 1 Koll. 


51. 

He denied it to be Aﬀets. Jf it were, the Adminiſtratoz de bo- 
nis non might ſue fo2 it after the Erecutoz's Death, which clear- 
ly he could not do; and the Erecuto2 was chargeable only in Pꝛo- 
potion to the Debt extinguiſhed, and not acco2ding to the Sum 
awarded, oz at leaſt it couid not be Aﬀets befoze recovered 3 It 
it were Aﬀets, it did not follow it ſhould be attachable ; fo2 if an 
Executo? recovers in Treſpaſs, ko: Taking away the Teſfato!'s 
Goods, the Damages ſhall be Aﬀets; pet they are not attach ⸗ 
— So Damages recovered upon Covenant made to the Te: 
Pe ſad, Jt would be very inconvenfent that this Money ſhould 
be attached, fo2 the Executoz was liable to a Devaſtavit upon this 
Matter, and yet ſhould have no Remedy fo2 the Sum awarded. 

Again, Jt would be attachable in two Reſpets, both as the 
Executoz's Debt, (fo2 ſo clearly it is) and as the Teſtatoz's Debt; 
and the Bond fo2 Perfozmance would be attachable fo2 the Ere- 
cuto?'s Debt, and the Sum awarded koz the Teſtatoz's. He ſaid, 
All Cuſtoms ought to be taken ſtrictly, and this was clearly out 
of the Wozds, as being no Debt due to the Teſtatoz tempore 
mortis ſux. And here it is pleaded, That it was commanded by 
the Court to the Officer to attach the Defendant by a Debt due 
to the Teſtato2 at the Time of his Death, lo no Authozity to at- 


'tach this Debt ; and if it were by Law attachable, the Command 
ought to have been ſpectal. | 


5 Je ; The 
C's | 
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Tye Court were all of Opinion, That this was not attach- 
able as the Teſtatoz's Debt, koz then the Adminiſtrato2 de bonis 
non might ſue fo2 it. And they held it to be like the Caſes where 
the Executo2 takes Bond fo2 a Debt due to his Teſtatoz, oz where 
he ſells the Goods, the Boney fo2 which they are ſold cannot be 
attached; and here the Award is made of this Sum, in Conſide⸗ 
ration of conveying to the Defendant the Goods of the Teſtatoz, 
and releaſing of his Debts, which ſeems to be all one with the 
er Cales. | 
— ſo they gave Judgment fo2 the Plaintiff, 


# 


2 — 
—_ 


Termino Paſchz, Anno 23 Car. II. 
In Banco Regis. 
Error. 


Judgment out ok an inkerioz Court was reverſed, becauſe 
being by Default the Enquiry of Damages was only by 
--= two Jurozs, and Cuſtom alledged to warrant it. 
And it was reſolved by the Court, That there cannot be leſs 
than Twelve, though the CUrit of Enquiry faith only per Sacra- 
N L & legalium hominum, and not duodecim as 
in a Venire. 


Note, There were diders Recognizances taken befoze the Lo2d : keb. 750. 
Cut Juſtice Kelyngez who died befoze his Hand was ſet to 8 
them. ; wo 
It was moved by Coleman, that they might be filed. 

But the Court ſaid a Certiorari muſt go to his Executoꝛs to 
certify them, and doubted whether they were compleat Recozds, 


Ik a Warrant of Attozney be given after the Continuance-day, 
to enter up a Judgment as of the Term pzeceding ; this map be 

well enough, if it be dated within the Term; but it cannot be lo, 1 sid. 222. 
ik ſuch a TUrrrant be given to confeſs a Judgment generally, 

and dated after the Term. | 


* 


1 Sid. 233. 


Q 4 Anonymus. 
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f Anonymus. er 


— wa payed by one, he being a Church-war- 
den, was tendzed an! Oath dy the Colttrt-Chaiſtfan, to pꝛe. 
- ſent acco2ving to the Biſhop's Articles, which he refuſing to take, 
was ecconmutnjcates. . 

Poſtea 127. - Mow, fox that fome ot the Articles-enjoln to preſent Filthy 
CTalkers, Revilers and common Sowers of Sedition amorgh 
Neighbours, which were general Terms, and might be under: 
'*, Food to compꝛehend Things out of their Jurisdiction, the Court 

conceived a Pꝛohibition ought to go as to them. 
But he ſhould have firſt pleaded there, quod non tenetur reſpon- 
4 as to thoſe Patters, and g their Retuſal to have pꝛaped 

a P2ohibition, - 


2 Keb. 771. 


Elpicke verſus Acton. 


„ As ation of Trover was bzought 40 diverſis Veſtimentis. 


And held not to be good, becauſe not expzeſſed what Kind of 
2 Lev. 11, Garments. 


Antea 71, But 7 Jac. Emery 's Caſe, where Trover was bꝛought fo2 a Li- 


* 106. bzary of Books, and held to be good without erpteſſing what 


-;:-0.755 they were; becauſe to ſet down the particular Books, would 
3 Cro. $37. Make the Recon too pꝛolix. Vide 3 Cro. 164. and Pl. Com. where 
2 Sid. 174, A Man pleaded that he was Knight of the N per majorem 
* numerum, and held to be good. 


Barnard verſus Michel. Ns 


Vigo 00S IN an Action of Debt, the Plaintiff declared upon a Deed com⸗ 
i Lars. 253. 1 pꝛehendintz divers Covenants, fo2 the Perfoxmance ok which 


IA the Defendant obliged himſelf in the Penalty of 40 J. and ſets 
-:c % forth that the Defendant had bzoke the Covenants. = 
| The Defendant pleaded Non eſt factum, and it was fornd fo2 
the Datntiff. 
And it was moved in Arxeſt of Judgment, That though the 
June was ford fo2 the Plaintiff ; pet he having affigned no 
Breach, no Cauſe of Ackion appeared upon the Reco; ſo he 
could have no Judgment. 
Fox if the Declaration be taſuifficfent, let the Defendant plead 
what he will, yet Judgment ſhall not be given againft Him. 
Indeed if the Action had been bꝛought upon a Bond conditioned - 
koꝛ the Perfozmance of Covenants, and Non eſt factum had been 
pleaded; no Breach needed to have been aſſigned: Foz then the 


Declaration is only upon the Bond, without mentioning any 
Thing of * Condition. 


But 


Paſch: Anno 23 Car. II. in R R. I15 
But here the Breach of the Covenant is, as it were, a Condi- 

tion pꝛecedent, to entitle him to the Penalty; and here the De- 
claring that he broke the Covenants without ſhewing which, oz 
how, is altogethet inſufficient, though the Defendant, who pleads 
in the Negative, might have pleaded non infregit conventiones. 
Vide Raſtal's Entries 162. Pl. Com. 5. A Precedent juſt agreeing 5 2975 


this Caſe. n F 
7 — the Opinion of the Court inclined fo2 the Plaintiff here. 


Sed adjornatur. Vide poſtea 126. 


A Mandamus was prayed to the Eccleſiaſtical Court, to ſwear 2 Keb. 753: 
A two Church-wardens elefed by the Pariſh, ſurmiſing that ſo 5% 6 1,4, 
was the Cuſtom in that Place; but that the Biſhop's Officers 891. 
had refuſed to admit them, upon Pzetence that the Parſon ought 1% Les: 
to chuſe one. F 1 vt p 

And it was granted. Vide 2 Roll. 106, 107: 3 Cro. 551, 389. 
ſuch a CArit granted. | 
| The Caſe of the City of London and Coates. 


Oates, who was impꝛiſoned in Newgate by the Court of the: Kb. 75: 

Low Mayo? and Aldermen, bzought an Habeas Corpus; and 
the Sheriffs returned, That the Cuſtom of the City was, That 
if any Freeman hath foreſtalled any Fiſh, coming to any Market 
within the City, and Complaint made thereof to the Court of Al⸗ See 1 Sid. 
dermen, and he appearing there confeſfing the ſame, and they oz- 87... 116. 
dain that be ſhall deſiſt from ſuch Fo2eſtalling, and he will not 1 Lev. 162. 
pꝛomilſe to obey; but declares in Court, That he will not obep Danv. 313, 
their Dzder, That the Court there had Time out of Mind uſed 
to commit ſuch Freeman, until he ſignified to the ſaid Court, 
that he would confozm himſelf. | 

Then it is returnev, That Complaint was made to the ſaf 
Court, that this Coates had fozeſtalled a great Number of Lob- 
ſfers; whereupon they cauſed him to appear, which he did, and 
confeſſed the ſame, and they ozdafned, That he ſhould deſiſt from 
ſuch Fozeſtalling; but he (ſaid obſtinately and in Contempt of the 
Court, That he would not obey their O2der z whereupon they 
committed him to Newgate, until he ſhould ſignify to the Court, 
that he would conkozm himſelf, oz otherwiſe be delivered by vue 

Courſe vf Law. 88 

The Return being filed, | 
It was moved by the Attomey General, That it was nſutfi- 

cient; fo2 a Cuſtom to commit a Man fo2 Foreſfalling is voto, 


and that Dffence was always baitable, and fo it appears by the 
h Q 2 Regiſter z 


| 
| 
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Regiſter; But here the Commitment is to remain in Puilon, 
without Batl oz Mainpiſe. 1 
Allo the Commitment is upon a Complaint without Dath, 


which ought not to bez neither ought they to extozt a Pꝛomiſe 
from him, to obſerve their Der, admitting it to be legal; 0 
an Dath cannot be impoſed upon a Man to keep the Law. 
Beſides, The Cuſtom is abſurd, to commit a Man to Pziſon 
until he ſubmits to the Court; whereas a Man in Pziſon cannot 
come into Court to make ſuch Submilion; and then ſuppoſe they 
will keep no Court, muſt a Yan lie in Pulon whilſt they do? 
Then the Cuſtom, as it is laid, reſerves the Oilcharge of him 
only to themſelves ; tho” it is ſaid, oꝛ by due Courſe of Law, 
This Jmpziſonment looks in the Face of Magna Charta, which 
ſaith, nullus liber homo impriſonetur, &c. In ail Dffences finale, 


the Impaiſonment is only to be until the Fine is paid; if the Fine 


be tend2ed, there is to be no Impziſonment at all, and ſo reſolvey 
in Parliament. Br. Tit. Impriſonment 100. 


To this it was anſwered by Jones on the other Side, That the 


oO 


Impziſonment in this Caſe was not fo2 Fozeſtalling, but koz the 


Contempt to the Court. | 


It is returned, That he confeſſed the F aX,, and pet declared that 
he would not confozm himſelf to the Ozder of the Court; the 


Pꝛoceeding is very mild, not to puniſh fo2 an Dffence unleſs com- 


mitted after an-Admonition in Court. It is implied in the Cu- 
ſtom, That he may be delivered by due Courſe of Law; it is ſuf- 
ficient to expꝛeſs that in the Commitment, and ſo it is. 

Alſo he cannot be pꝛejudiced by the Dekerring of Courts, fo? 
he 8 is returned to keep the Court of Aldermen twice a 
At is not that he ſhall come in Perſon and ſubmit to the Court, 
but that he chall ſigniky his Confozmity to the Court, which may 
be done by Letter 2 Meſſage; and it is returned, That he did not 
by any Means ſubmit himſelf N 

Twiſden. The Cuſtom doth not here come in Queſtion. The 
Commitment is returned to be foz a Contempt to the Court; Jt 
muſt be allowed they have ſuch Power, 'fo2 they are a Court of 
Recowd. Langham was committed fo2 Refuſing to take the Dath 
uſually adminiſtred to- Sheriffs; and reſolved to be good, becaufe 
it concerned the Government. The City hath the Regulation of 
Trade, and Ozders made by them that one Man ſhould not uſe 


the Sign of another, and koz diſtinguiſhing Trades, (viz.) That 


a Plaiſterer ſhould not uſe the Trade of a Baicklayer, and ſuch 
like. have been allowed. | 


., Wherefoze the Court remanded the Priſoner, he pzomiſing to 


make Submiſſion at the next Court, and the Sheriff pzomiſing he 


ſhould be diſcharged thereupon, 1 1 | | 
I | | | Phillips 
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phillips verſus Kingſton. 


111. 22 & 23 Car. 2. In on Action of Slander the Mozds Vide Dann 
were, He hath broke three or four of his Father's Ribs, of “ 
which he ſhortly after died, and I will complain to a Juſtice of 
him : He may be hang'd for the Murder altho' it were done 
twenty Years fince. | | | 
After Uerdi# fo2 the Plaintiff, it was moved in Arreſt of Judg- 
ment, that he did this Hurt to his Father against his Til, as it 
might be intended; and tho' the Dekendant ſafd, He might be 
hanged for it, that is but his Judgment and Collection thereupon. 
As Jacob and Mills g Caſe, 2 Cro. 343. where the Moꝛds were, 
Thou haſt poiſoned Smith, and it ſhall coſt me an hundred 
pounds but I will have you hanged for it. And it was reſolved, 
That an Action did not lie, becauſe it might be unwillingly done, Poſtca 145. 
Hob. 6. | $4. 9 - oo 2) 
Allo it is not averred that the Father was dead, and that is 
neceſſary; fo2 otherwiſe it ſhall be taken that he is alive, and 
then tis no Slander; and fo is Yelv. 21. and Hob. 6. 
But 'the Court held, That the Plaintiff muſt have his Judg- 2 $i. 55. 
ment; fo2 Taking all the Wozds' together, the Dekendant muſt 
neceſſarily intend a murdꝛous Killing; and fo2 the not averring 
that he was dead, Twiſden (aid, the later Opinions have all been, 
that this is not neceſſary; and the Aﬀton lies, unleſs it appears 
upon the Recozd that the Party is alive, 1 


Todd verſus Haſtings. 


5 an Attfon fo2 (lows the Plaintiff declared, That he was a NN 
Moollen⸗Dꝛaper; and the Dekendant ſaid of him, You are a — _ 
cheating Fellow, and keep a falſe Book. ported. 
After Gerdict fo2 the Plaintiff it was moved in Arreſt of Judg⸗ 1 . 
ment, That the Uozws might not be intended to relate to his Deus, 


Danv. 111. 


Trade; fo2 they were capable of another Senſe, and there was 123, 126. 
no Colloquium of his Trade. 

Sed non allocatur : Foz they muſt be intended of a Debt-Book 
which Shop-keepers keep, and to ſay ſuch an one keeps a falſe 
Book, ft is a great Slander to him in his Trade, Vide 1 Cro. 
403. * N 
Twiſden cited a Caſe, There Roberts an Attomep bzought an 
Action koz ſaying, Go tell the black Knave Roberts, That I will 
teach bim, or any Attorney in England, to ſue out a Writ againſt 
me, and he had Judgment; fo? it was as much as to call bim 
Rnave attomey. Hill. 22 & 23 Car. 2. Rot. 1426. 
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Methwin aud The Hundred of Thiſtleworth. 


b Notes 233. A* ation was bꝛougbt upon the Statute of Winton. 
2 The Defenyants pleaded, That they made Þue and Cry. 
'2 2 2 and that within foꝛty Days they took one Dudley, which was one 
2 Lev.4 Of them that did the Robbery, and had him in Cuſtody, 
Lac 18aund: Che Plaintiff replied, That Dudley was not taken upon their 
2 Saund. 207, fteſh Purſuit modo & forma. 
LA 3 "146k upon this Jflue the Jury find a Special Uerdict to this El. 
That the pundzed made. Hue and Cry, and that Sir Joſeph 
Aſh finding Dudley fn the Preſence of Sir Philip Howard, a Ju: 
ſtice of the Peace of Weſtminſter, at his Houſe in Weſtminſter, 
the ſaid Sir Joleph being an Inbabitant in the Pundzed of 
Thiſtleworth, charged Dudley with this Robbery befoze Sir Phi- 
* who pomiſed be would appear at the Scſlions at the Old 


V. . 
And whether this be ſuch a Taking as is put in Iſſue, they re: 
ferred to the Judgment of the Court. - . . 
Jones fo; the Plaintiff argued, That in thig Caſe there doth not 
appear to be any Taking at all, but only a Diſcourſe between 
Sir Joſeph Aſh and Sir Philip Howard. Ag admitting the Jflue 
were, (Whether. a Man were arreſted 02 no? And it ſhould appear 
upon Evidence that one ſhould come to the Sheriff and declare, 
That he had a MUrit againſt ſuch a Ban then pzeſent 3 and upon 
this the Sheriff ſhould ſay, J will take his Mozd fo2 his Appear- 
ance ; this clearly could not be taken fo2 an Arreſt, 
Again, The Jfſue is, hether he were taken upon the freſh 
Purſuit of the Þundzed 2 And it doth not appear by the (erdic 
that there was any Hue and Cry made this Map, and it might 
be ceaſed befoze this Time: But it ſeems rather, that Sir Joſeph 
Aſh found him by Accident. 

But the Opinion of Hale Chief Juffice, Twiſden, Rainsford 

| and Moreton, was, That Judgment ought to be given fo2 the 
| | Defendant : Foz the Charging of Dudley with the Robbery in the 
= - Paelence of a Juſtice of. the Peace was clearly a Taking within 
the Statute. 
Foz being in the Preſence, which the Law tonſtrues to be un- 
der the Power oz Cuſtody of the Magiſtrate, it would have been 
vain and impertinent to have laid hold of him; and it ſhall be in- 
tended, that this was upon freſh Purſuit.: Foz when the Cerdict 
refers one ſpecial Point to the Judgment of the Court, all other 
Matters ſhall be intended. Poſtea 235. . 


< "2 


_ 
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And the Chief Juffice ſaid, That if the Hue and Cry was made 
towards one Part of the Tounty, and an Inhabitant of the Hun- 
d2ed app2ehenned one of the Robbers within another; pet this 
was a Taking within the Statute. t 4 | 


* Hornſey (Adminiſtrator of Jane Lane) verſas Dimocke, 


"HE Plaintiff, as Adminiſtrata2 of Jane Lane, bzought an 
Aſſumpſit, and declared, That he had fozmerly depoſiten 
ſuch a Sum in the Defendant's Pands, -fo2 the Uſe of the Inte⸗ 
fate Jane Lane; in Conſideration whereof the Defendant pꝛomi⸗ 
(cd to the Dlaintiff, that be would pay it her; oz ik ſhe died be« 
foe eighteen Pears of Age, that he would pay it to her Execu- 
to2s : And ſhews, That ſhe died befqze eighteen, and that he hay 
25 paid it to the Blaintiff, ber Adminiſttator, licet ſæpius requi- 
Upon Non Aſfampſit, a Aerdict was fo2 the Ilaintiff 
- Jt was moved in Arreſt of Judgment, @hat the Plaintiff Moor 587. 
bought this Afton as Adminiſtratoz, which ought to have been 
in bis own Right ; fo2 the P2omile was made to him. . 
Sed non allocatur: Fo; if a Man names himſelt Erecuto2 02 
Adminiſtratoꝛ, and it appears that the Caule of Action is in his 
own Right, it ſhall be well enough, and he calling himſelf Execu- Hob. 288. 
taz, &c. is but Surpluſage. But here it ſeemeth. Jane Lane ; 
might have bzought-an Aſſumpſit, becauſe ſhe was the Party to Bendloe in 
whom the Money was to be paid. So it is good either Maß. Kell. 27, 6. 
It was further objeced, That it was not averred, that the 
33 did not pay the Money to Jane Lane during her 
Sed non allocatur: Fo? tis aided by the Clerdict. - As the Chief vide r Salk. 
Juſtice ſaid a Caſe was adjudged, where an Aſſumpft was bzought 147; ,.. 
upon a Pꝛomiſe to pay Money ta Two 02 either of them; and de⸗ 
Claxed that the Boney was not paid to the Two, and not laid, 02 
either of them; pet reſolved to be good after Uerdig. | 


Matthews verſus Crolle, 


13 Debt fo2 Rent the Plaintiff declared, That by an Inden Keb. 762. 
tyre made in the Parich or St. Mary Underſbaft, London, he Vide anten. 
let an Paule to the Dekendant, ſituate in parvo Turris monte, ive | 
ſer bing {0 much Rent, &. bn 4 424}. e 

. The Defendant pleads, That beſoze the Rent incurred, the 

Plainti entred into a certain Room of the (aid Houſe, apud 
parvum Turris mootem prædict', and (0 ſuſpended his Reut, upan 

which it was demurred, Io | 


. 


- 


* 


And 
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And it was wewn fo2 Cauſe, That no Place was alledged 
where the Entry was, but ſaid to be at Little Tower- Hill, which 
cannot be intended a All. And a Cafe was cited of an Indic, 
ment in this Court, of a Fact laid to be done at Whitehall, and 
quathed fo ant of Place. And to this the Court inclined; 
but the Matter was ended by Compomile. 9. 


6 Anonymus. 
A 1ohibition was 5 prayed to a Suit fo? a Penſion in the Ec: 
cleſiaſtical Court, ſurmiſing that the Lands out of which it 
was demanded were Monaſtery Lands, which came to the King; 
and that he granted the Lands, 8c. under which Gzant the Plan 
tiff claims; and that he covenanted to diſcharge the laid Lands of 
all Penſions, 8c. and this upon the Statute of 34 H. 8. cap. 19. 
which appoints the Suit to be fo2 Penſions in ſuch Cales in the 
Court of Augmentations, and not elſewhere. - 
But the Court*would not grant it, until the Letters Patents 
of Diſcharge were p2oduced, being a Batter of Recoꝛ d. 
But where the Surmile is of Matter of Fat, it is ſufficient to 
uggeſt it. 
And it was ſaid by the Court, That Penſions, whether by P2e- 
ſ\cription oz otherwiſe, might be ſued fo2 in the Eccleſiaſtical 
Antea 3 g. Court; but if by P?2eſcription, then there was allo Remedy at 
Poſtea 265 the Common Law. F. N. B. 50. 1 Cro. 675 | 


274, 335+ 


2 Keb. 760. 


Davis verſus Wright & & al. 


2 Lev. 3. Ill. 22 & 23 Car. 2. Rot. 701. In an Aſſampfi t the Plaintiff 

0” declared, That his Father gave him by his Mill 3 l. per 

Raym. 211, aden during his Life, and that he was about to ſue fo? it; and 

1 that the Defendants being Executozs to the Father, in Conſide 

' Sid. 243. kation that the Plaintiff would fozbear to commence a Suit a. 

| gainſt them fo it, pꝛomiſed to pay him. 

The Defendants plead, That the Teſtatoz was indebted in di: 

2 _ 8 88 pay them tber — ho 2 15 
ts a this the Plaintiff demurred; fo2 that by this Pꝛomiſe 

9 115 475 7 "12 Ig Defendants have made it their pzoper Debt. F 1 

1 Vers 104 But it was laid on the other Side, That if there were no Al 

Peftea : 35. lets there was no Cauſe foz the Plaintiff to have 1 a 
. Suit: And to ſtay a cauſeleſs Suit can be no Conſideration, as 

the Caſe of Smith and Jones, 2 Cro. 257. where one- * mat- 

tied an Executrir, after her Deceaſe p2omiſed J. 8 that ik he 


would fozbear a Sult againſt him fo2 a Legacy, he would pay it. 
It 


2 


Account, but rather an Excuſe oz 


bk. te. _* r 1 


— 
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Jt was held to be a void Pꝛomiſe, being in no wiſe liable to be 
ſned after the Death of his Mike: And the Opinion of my Lozd 
Coke, 9 Rep. 94. in Bane's Caſe is, That an Executo2 ſhall not 
be charged with ſuch 1Pzomile, unleſs he hath Aſſets. | 

But the Court reſolved fo2 the Plaintiff : Fo2 it is not material 
whether the Defendants had Allets oz not at the Time of the Pꝛo · 
mile; fo2 by the Pꝛomiſe they cauſed the Plaintiff to deſiſt, who 
peradventure at that Time was pꝛepared to pꝛove Aﬀets ; and re- 
lying upon ſuch Pꝛomiſe might be much to his Pꝛejudice, if he 
could not afterwards recover upon it. | 

But the Chief Juſtice ſaid, It it had appeared upon the Decla- 
ration that there were no Aﬀets, the Plaintiff by ſhewing that 
would have deſtroyed his Action, | RY 


Vere verſus Smith, 


N Debt upon an Obligation. 


j The Condition recited, That the Defendant ſerved the Plafn- s C. 2 Keb. 


tiff as a Biewer 's Clerk, and that if he perkomed ſuch Cove- 3% 779 


The Defendant pleads, performavit omnia. 


the Plaintiſt a true Account of all ſuch Bonies as the Defen- 
dant ſhould receive, &c. whenſoever he thould be thereunto requeſt- 
ed; and alledged. That 30 1. came to his Hands, and that he re- 
queſted him to give an Account of it, which he refuſed to do. 

The Defendant rejoins, conkelling the Receipt of the ſaid Yo- 
ney, but (afth, That befoze Requeſt made by the Plaintiff, he laid 
it up in the Plaintiffs CUarehouſe, and that certain MalefaF02s 
(to the Defendant unknown) ſtole it away, & hoc patatus eſt ve- 
rificare. And ta this the Plaintiff demurs generally. 

And Jones argued, That the Batter contained in the Rejoſn- 


2 Ley. 
Vide 6 


The Plaintiff replies, Chat one of the Covenants was to give 


der was a Departure from the Bar, fo it doth not amount to an 


iſcharge of hfmſelf, why he 
ould not account. barge of h by h 


Again, he ought not to have averred his Plea, but to have con: 
cluded to the Country: Foz the Plafntiff in his Replication ha- 
bing alledged, That he gave no Account, and the Defendant in 


his Rejoinder ſetting kozth, That he did give an Account, there 


is an Jſſue joined; wherefoze it ought to have been concluded, & 


de hoc ponit ſe ſuper Patriam. 


But theſe Matters were over-tuled. F | 
Foꝛ as to the firſt, the Court held it no Departure, but a Foz⸗ 
— the Bat; ko; Shewing that be was robbed, is Giving 


3 e rn 1 


Rod, 


„% YC ro oa cc Laa.z * 
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2 Keb. 764, 
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| Reynell verſus Heale. 


N Infomation was bzought upon the new Statute againf 
Conventicles; foz. that the Defendant being a Juſtice of 
the Peace in Devonſhire, and Complaint being made to him by 
Reynell of a Conventicle, he refuſed to ga to the Place to ſup: 
_ pzeſs it; and ſets fo2th thaee Dnrifſions of that Kind, and that 
the Statute enacs, That a joſtice of Peace, for every fuch Neg. 
lect of doing his Duty, fhall forfeit roo 1. the one Moiety to t 
King, the other to the Informer; & unde actio accrevit £02 100 |: 


to the King and himſelf. . 


Keb. 757, 
65. | 


The Defendant pleadg non debet the fafy 100 J. to the Ju. 
koꝛmet, nec 10 35 inde parcellam, & de hoc ponit ſe ſuper Pa- 
triam, & prædict Reynell fimiliter. © © 
And upon thts Iſle was given to the Infozmer. 1 
Jones mobeb in Arreft of Judgment, that he conceived there 
were no Moos in the Ac to oblige the Juſtfce of the Peace upon 
ſuch Inkozmatton, to go fn Pecſon'to the Place where ſuch Beet: 
ing is; and kis not (aid here; that he refuſed to grant a (ar- 
r ˙ Met Aa Rs 2, 
But he did not much infiſt upon that, but moved that the Jſue 
S not well fofied ; fo2 ft is only between the Inkonner and the 
efendant, and to the Plea is quod non debet to the Inkonmet, 
and no Bention of the King; whereas the Adion is qui tam, and 
the At gives the Boietp. of the Penalty to the Ring. 4 
Che Court ſaſd nothing to the firſt Matter, but held clearly 
that the Jiſue was misjoined ; and ſald, That a Repleader ought 
to be awarded. „ . 


* © Pollexfen and Aſbford verſss Criſpin. 


JLLL. 22 & 23 Car. 2. Rot. 225. The Plaintiffs bzought 
Treſpaſs, Quare piſees ſuos cepit in ſeparali Piſcaria. 

- Upon Not Guilty pleaded, and Uerdit fox the Plaintiffs, it was 
moved in Arreſt of Judgment, That the Plaintiffs ought not to habe 
call'd them Piſces ſuos, unleſs they had been in a Trunk 02 * 5 

44 1 4 
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Fo2 there is no moze Pꝛoperty in Fiſhes in a ſeveral Piſcary, than 
in a free Piſcar . Wt 
In an Action fo2 taking Conies in a Warren, he ſhall not ſay 53 £0: 34->- 
cuniculos ſuos; and this is ſuch a Default as the Uerdict ſhall ,;;.' ę! 
not aid. Sed non allocatur. Ng O15 | 2 Cro. 195. 
Foz the Chief Juſtice ſaid, It might be intended a Stew-Pond, 
which is a Pan's ſeveral Piſcary ; and after a Uerdi# the Court 
ſhall admit any Intendment to make the Caſe good. 
And Twiſden cited a Caſe which was in Treſpaſs ; Quare Pha- Raym. 16. 
ſianos ſuos cepit, and the Plaintiff had Judgment after Uerdif ; 
fo2 it ſhall be intended they were dead Phealants. And the Caſe 
of Child and Greenhill, 3 Cro. 553. is the ſame with this. 
But the Court held, That it had been good upon a Demurrer, : Jones 440. 


by Reaſon of the local Pꝛoperty; and fo is the Regiſter. 


Hoskins e Robbins. 


N Replevin the Defendant avowed koz Damage feaſant. Poſtea 165, 
The Plaintiff replies and ſaith, That the Place Where ig fad. . 
Parcel of the Caſte of ſuch a Manoz, within which Wanoz there : Keb. 75, 
are Copyholds demtlable Time out of Mind; and that the Copy- *4:- _ 
holders have had Time out of Mind the ſole Feeding of the ſatd 1 Lev. 269. 
CUaſte ; and that J. S. being a Coppholder of the laid Banoz, 1t- » Cro. 434- 
cenced him to put in his Cattle. try — 

The Defendant traverſes the Pꝛeſcription, and it was found 
(02 the Platntiff. 112 | © Fae, _ 
Levinz moved in Arreſt of Judgment, that Pzefcription to have % Pee. 
the ſole Feeding, whereby the Lo2d ſhall be excluded from all the . 171. 
Benefit of his Soll, is not allowable ; and the Low cannot in 18,3. 
this Caſe ever make any Pꝛoũt of the Mines, ko he map not dig. 
Tis true, a Pꝛeſcription may be to have the ſole Feeding from 
fuch a Day; fox there the Owner hath his Time-alſo, © 
Again, he alledges a Cuſtom of Demiſing Copyholds, and voth 
not ſay foz what Eſtate, neither doth he name any Copyholders ; de Lev. 


alſo he ſhould have averred, That the Beaſts were levant and w_— 


couchant. 


One preſcribed to habe omnes Spinas, yet latd them to be ſpent 
in a certain Houſe, And the Uerdiit ſhallnot help the Defet, as 
this Cale is; but if the Coppholder had pleaded ſo himſelf, it 


| Hould : Foz after a Uerdict it is intended they were levant and 


28 3 but that cannot be in Caſe ot a Stranger juſtifying by 
28 Int. WIS In e u 0 141 
He took another Exception alſo, That a Licence was pleaded 
os, I not ſhewn to be by Deed, as it appears it ought to be. 


3400S N10: 
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Yely. 187. 


Antea 25. 
Poſtea 163, 
165. 


767. ; 


take all the P2ofit from the Owner of the Soil, fozthere might 


2 Keb. 759, 


Tide Court were moved to ſet aſide t 


As to the firſt it was anſwered, That this Pꝛelcription did ng; 
b 
Trees and Buſhes growing; and if any one ſhould dig the Sai . 
and diſcover Mines, the Loꝛd would recover Damage in Reſpex 
the Mines. Such an Intereſt as this might commence by Gant, Wai 

and therefoze lies in Pꝛeſcription. The ſame Opinion might jb i 

made againſt the (ole Feeding fo2 ſome Part of the Pear; ko; the 
P2operty of the Soil temains in the Lozd at that Time alſo, when 
the Pꝛoũit is divided from him, and it may be as well allowed fo 
a longer as a ſhoxter Time ; this is no moze than the Perbage q 


Ueſture of the Land. And Preſcription to dig Turfs cuts 8 


deep into the Pzofits, and yet that may be in one, and the Soil in 


As to the ſecond, It is not needful to ſhew ko what Eſtates the ll 
Copyholds have been demiſed; fo2 it is not laid by lap of Px. 
(cription in them (fo2 then it would be material to ſhew that they 
had ſuch Eſtates, as might ſuppozt a Pꝛeſcription) but as a Cy: 
ſtom in the Bano2; and to have named them would have made a 
Repugnancy, (viz.) that ſuch particular Copyholders had the ſole 
Feeding Time out of Mind. 3 Cro. 311. 

Neither is it needful to alledge, That the Beaſts were levant 
and couchant, in Regard that he clatms the (ole Feeding, which 


may therefoze be with what Beaſts he plealeth. 


And it is not needful, Chat the Licence ould fn this Caſe be 
by Deed; foꝛ it paſſeth no Jntereff, and ſerves but fo) an Excuſe of 
the Treſpaſs ; and tis fo2 no certain Time, but only pro hac vice. 

The Opinton ok the Court inclined fo2 the Plaintiff, Sed ad- 
jornatur. Vide poſtea 183. l! vy 


The Duke of Richmond verſus Wiſe. 


I en Ejertment the Parties had a Trial at Bar, and a Gerdi 


his Ger dict, upon an Aff 
da vit made ot theſe Misdemeanoꝛs in the Jury, (viz.) That they 
bad Bottles of Wine bought them befoze they had given theilt 
Qerdi#, which were put in a Bill together with Caine and other 


Things, which were eat and wunk by the Servants of the Jury, 


and the CTipſtaffs that attended them at the Tavern where they 
were conſuiting their Mer ditt. nr bt 


tiff's Solicitoꝛ; and after that they had given up their Pztvy Get 


dict, they were treated ut ithe Cavern by the Plaintiff's Solirito?, 
befoze'their-Affirmance of it in Court. | 


Counſel being heard on both Sides, in theſe Matters, the Court 
delivered their Opinions ſeriatim, that the Cerdict ſhould = 
Fi 3 | | : ? | P 


a 
2. 
Ty 
bee. 
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They laid they were not upon a diſcretionary ſetting aſide of the 
Jerdict, as when the Jury goes againſt Evidence; but whether 
theſe Piſcarriages hail avoid it in Point of Law. 

They all agrecd, That if the Jury eat oz dꝛank at the Charge 
of the Party ko: whom they find the Uerdif, it diſannuls the 
Gerdid; but here it doth not appear, that the Mine they dzank 


— 
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was had by the Owder of the Plaintiff, oꝛ any Agent fo2 him. 


'Tis true, in Regard his Solicito? paid fo2 it afterwards, it 
doth induce a Pꝛeſumption that he beſpoke it; but that again is 
extenuated by its being put into a Bill with other Things that 
were allowable z and if the Uerdict ſhould be quaſhed fo2 this 
Cauſe, it muſt be entred upon the Roll, that it wag fo2 dzinking 
at the Plaintiff's Charge, and it is not pzoved, that this Mine ro. 5: 6. 
was provided by him. " | | 

And as to the other Matter, That they received a Treat from 
the Plaintiff after their Pzivy Uerdift given, and befoze it was 
given up in Court, that ſhall not avoid their Uerdict, 

But if the Defendant had treated them, and they had changed 
their Uerdict, as they might have done in Court, it ſhould then 
have been void. Co. Lit. 227. b. Ik after the Jury be agreed on 
their Gerdick, (which the Chief Juſtice (ſaid muſt be intended, 
ſuch an Agreement as hath the Signature of the Coyrt put upon 
it, viz. 4 Pꝛiby Aerdi#) they eat and dzink at the Charge of 
him fo2 whom they Do pals it, it ſhall not avoid the Uerdif ; and 
if it ould, the Court ſaid moſt Qervicts given at the Aſſizes 
would be votd ; fo2 there tis uſual fo2 the Jury to receive a Collatf- 
on after their Puvy Uerdit given, from him fo2 whom they find. 
But (uch Pꝛactice ought not to be, and if any of the Parties, their 
Altozneys oz Solitoꝛs, ſpeak any thing to the Jury, befoze they are 


_ agreed relating to the Cauſe, (viz.) That it is a clear Cauſe, or 


I hope you will find for ſach an one, oz the like, and they find 


accoꝛdinglp, it ſhall avoid the Uerdit ; but if TUows of Salutation, 


02 the like, paſs between them; (as was endeavoured to be pꝛoved 
in this Cale) they ſhall not. Alſo if after they depart from the 
Bar, any Matter of Evidence be given them, as Depolitfons oz 
the like, tho the Jury (wear they never looked on them, yet that 
hall quaſh their Gerdict. But they all held in this Caſe, That 
though there was great Matter of Suſpicion, yet there was not 
Matter of clear Pꝛook (as there ought tobe) ſufficient to diſannul 


this Uerdict ; but they ſaid it was a great Piſdemeangur in the 


Jury, fo2 which they ought to'be fined, and that the Plaintiff's 
Solicito2 had carried himſelf with much Blame and Jndiſcretion ; 
and the two Tipſtaffs which attended the Jury, fo2 that they were 
not moze careful, but connived at theſe Matters, were fined, the 


one 4o Shillings, (who appeared to be moſt in Fault) and the other 
20 Shillings. 


Barnard 


I 26 


Antea 114. 


1 Salk. 138. 
1 Lutw. 253. 
Het. 114, 115. 
3 Salk. 108. 

oſtea 148, 
185. 
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Barnard verſus Michel. 


H LL. 22 & 23 Car. 2. Rot. 865. The Caſe was moved again, 
and by the Dpinion of all the Court, Judgment was given 
foꝛ the Plaintiff, being after a Uerdict. 

Foz though the Pleading, That he broke all the Covenants 
would not have been good upon a Demurrer, as they laid, fo: tuo 


Beaſons. 


Firſt, Foz that it would have been double, in Regard that the 


Beach of any one of them would have intitled the Plaintiff to the 2 


Penalty, - 
Secondly, Foz that ſome of the Covenants were ſuch as he 


ought to have afligned a ſpecial Breach upon, that it might have 


been in the Judgment of the Court; yet now the Uerdi# hath 


2 Lev. 1. 
2 Keb. 756. 


Vide 2 Cro. 
68. 
Yelv. 63. 


2 Keb. 761, 
763. 


aided theſe Defetts. See now the Statutes 8, 9 V. 3. c. 10. (& i, 
5s Anne, c. 16.) That the Plaintiff may aſſign as many Breaches 


he pleaſes, on Bonds to perform Covenants, Gc. 


Peſlow verſus Kingsford. 


be an Action of Debt ſur 1 Eſtatute 2 E. 6. fo not ſetting out 
of Tithes, Akter Gerdict fo2 the Plaintiff it was moved in 
Arreſt of Judgment. 

That the Lands out of which the Tithes were demanded, were 
ſhewn in the Declaration to lie in two Pariſhes; ſo that the Plain: 
tiff ought to have made ſeveral Titles, and alſo to have ſhewn 
how the Tithes ſhould have been ſet out upon the Land, (viz.) 
how much in one Pariſh, and how much in the other. 

But it was held to be well enough; fo2 this Adion is but in 
the Nature of Treſpaſs, and to puniſh . Coꝛt in not perfozm- 
ing the Statute. 


Anonymus. 


[N an Infozmation upon the Statute of Uſury. After Uerdit at 
the Aſſizes to2 the King, it was moved in Arreſt of Judgment, 
That the Venire was not well awarded, fo2 it was entred ideo ven 
| 2 jur'z whereas it ſhould have been præceptum eſt Vicecomiti, 


The Court commanded to ſearch Pretedents, and were infozm- 
ed that tber were generally ſo. 


 . Anonymus. 


Pariſh Church, receive the Sacraments, &c. 


 aReturn ; pet the Plaintiff cannot anſwer to it, but aut 
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Anonymus. 


to the Ectleſiaſtical Court, fo that they tendered him an 
Path upon theſe Articles following. 
Firſt, Whether any Perſon within this Pariſh hath enctoached 


upon the Church-pard ?' — | | 
Secondly, Whether any Perſon within this Pariſh were an 9- 
dulterer, 02 filthy Talker, Sower of Senition, Fattion, oz Dil- 
cam amongf theit Neighbours ? 
Thirdly, TUhether there were any that did not reſozt to their 


It was ſaid to the firſt of theſe, That it concerned Batter of 
Freehold. ' But this was over ruled, foz they may take Notice ol 


Encroachments upon the Church-pard. | 
And to the ſecond, Sowing of Sedition amongſt Neighbours 
is inquirable in the Leet, and the Biſhop's Court hath nothing to 
do with it. Beſides this Dath would oblige him ta charge him- 
ſelf criminally ;' fo2-ft is whether any Perſon within the Pariſh, 
&c. ſo that himſelf is includeg. I +. 
And as to the S. 
belong to them. 


| hat the general Mos wauld not extend fb 
the Church. warden himtelk; but intended to relate only to the reſt 
orden, 72h: 7 tn 0 2 DEP GE 440 

But upon Examination of the Matter it appeatev, That the 
Dath-tenvered was in general TWWdzbs, (viz.) To make Pzeſenta- 
tons accozding to the King's Eccleſiaſtical Law. And theſe Ar- 


klcles were affered only by May of Direition, & quaſi a Charge, 


Wiherefoje'the Court denied the P2ohibition. 
61 £3.31 ig 13:19? | 8 Anonymus. 


Pꝛobibitlon was piaytv on the Behalf ol a Church warden, net. my 


wing of Diſcozy, the Court held it did not Ants 114 


In Repleviu of Beaſts taken at O. the Defendant pleads in Polen 245. 


Abatement, That they were taken at another Place; abſque 
hoc, that they were taken at D. Er pro Return habend!, he avows 
fo2 Rent reſerved upon a Leaſe.” The Plaintiff replies, and tra- 


verſes the Leaſe. which ſhould not be; fo: though the Defendant Trin. 9 W. 
when he pleads ſuch a Plea in Abatement, muſt alſo avow to have in B. R. 


take 


Sit 


Cro. 896. 


' 
1 
1 

* 
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Sir William Smith verſus Wheeler. 


« Mod. 16, 1 N Etro upon a Judgment in the Common Pleas in Zjex. Wil 
3% ment fo2-the Rectozy of Hadnam in the County of Bucks, where 
2 Reb. 564, the Jury found as to a third Part of the Reitozy, the Defendant Wi 
: Lev. 279. Mee e 0308 plunag 00 og ag at 
And to the other two Parts, a Special Gerdi to this Effet. 
Vide 7 Co. That Simon Maine was poſſeſſed of the two Parts of the Re: 
"62,755 cop ko: 80 Pears, and in the Pear 1643. made by Indenture an 
Lane 422 Aſſignment of them to Crook and Bleak upon theſe Truſts fo]. 
lowing, (viz.) In Truſt for himſelf for Life, and after his Deceaſe 
for the Payment of his Debts, -and for the railing ſeveral Sums to 
be paid to divers of his Kindred. Proviſo, That if he ſhall at the | 
Time of his Death leave a Child, or his Wife Euſeim, then that it 
ſhall be to ſuch Truſt and Uſe as he ſhall limit and appoint by his 
Will, and if he made no ſuch Appointment, then to be in Truſt 
for ſuch his Iſſue. Provided further, That if Simon Maine ſhould be 
minded, or willing at any Time to make void the preſent Inden. 
ture, or to fruſtrate any Uſe or Truſt therein, or create any new, 
or to diſpoſe the Eſtate to any other Perſon, or any other Way, 
and ſuch his Purpoſe ſhall declare by Writing, under his Hand 
and Seal before Witneſs, c. that then, and thenceforth the Truſts 
therein, c. or ſo many of them, &c. ſhould be void; &c. 
Then they find that in 1644. he had Jfſue a Son, and that he 
took the P2ofits thereof during his Life, and made ſeveral Leaſes 
of the Pꝛemiſſes. ae | 
That the Aſſignees had no Notice ok this Truſt during his Life, 
and that after his Death one of them aſſented, and the other dil⸗ 
ſented to it. . a lun 
They find that in 1648. he committed Treaſon, and was there⸗ 
ok attainted. 
They find the A# 12 Car. nunc, cap. 30. whereby it is enadted, 
That all Manors, Lands, &. Leaſes for Years, c. which he or 
any to his Uſe, or in Truſt for him, had, 25 Mar. 1646. or at 
any Time ſince, ſhall ſtand and be forfeited, &c. and alſo all Rights 
and Conditions, G. | #1 
They find that the ſald Simon Maine died in 1661, and that the 
King made a Gzant to Sir William Smith the Plaintiff, 
At was adjudged fo2 Wheeler in the Common Pleas, Paſch. 20. 
Car. 2. by Tyrrel and Archer, who were then the only Judges in 
the Court; and Sir William Smith bzought a TUrit of Erro? in 
this Court, and after divers Arguments at the Bar, the Judg- 
ment was affirmed this Term, by the Dpinion of the whole Court. 


I 


Moreton 
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"Moreton. J ſhall ſay nothing to the Marks of Fraud found in 
the Uerdict ; (02 tho at firſt the Counſel of the Plaintiff inſiſted, 
That the Court ought thereupon to adjudge the Settlement frau- 
dulent ; yet it hath been ſince by them declined, wherefoze J ſhall 


that. 
ere Batter is, Mhether there be any Thing kozkeited longer 


e Life of Maine ? 

we 7225 been objected. That in Regard Simon Maine hath a 
Power of altering the Truſts and diſpoſing of them otherwiſe, 
that this ſhould amount to an implied Truſt in him of the whole 
Term; but that cannot be, ko; after his Deceale, the Truſt is 
exp2eſly limited to others. 

'Tis true, he had a Power of diſpoſing, but that was to be 
executed at Election, and by ſuch Circumſtances as were indivi- 


WW vually pzivy to himſelf. 


Foz it was to be done by his Till, accozding to the firſt Pꝛo⸗ 
vilo; and by the Second, to be done by Writing under his Hand 
and Seal; ſo not like to Englefield's Caſe, in 7 Co. 11. b. where 
the Power of Revocation was to be executed by the Tender of a 
Ring, which any one might do as well as the Party himſelf. 
But indeed this is the lame Caſe with the Duke of Norfolk's, 
cited in the ſame Repozt ; and the Statute of 33 H. 8. of Foyfet- 
ture upon that Atatinder, was penned as amply as this of 12 Car. 
and the Caſe of Warner and Harding, Latch 25. is very like this: 
W. Shelley enfeoffed divers to the Ale of Himſelf foz Life, and af- 
terwards to divers others upon Condition, That if a Ring were 
delivered by the ſatd W. Shelley, declaring that he intended thoſe 


Ales ſhould be void, that then, 8:c. Jt was reſolved, That no- 


thing was foxeited, but during his Life. 


7 Co. 12. e. 
13. b. 

Moor 307, 
323, 336. 

4 Leon. 176. 
Latch 30,70, 
107. 

1 Jon. 135. 
Palm. 435. 


Rainsford. J ſhall ſpeak nothing to the Fraud, becauſe that is 


a pure Matter of Fact, which is to be found by the Jury, and can: 
not in any Caſe be pzeſumed by the Court. i 

J am of Dpinion, That the Judgment ought to be affirmed. 

The Power of altering the Truſts reſetved by the firſt Pꝛo⸗ 
vilo, is inſeparable from the Perſon of Simon Maine, fo? it is to 
be by his Will. In Moor 193. the Lo2d Paget's Caſe, it is re- 
ſolved, That inſeparable Powers are not koꝛkeited upon like 
Mozds as are in this Act, and ſo the ſecond Pꝛoviſo limits to 


him a double Power, 


Firſt, Ok revoking the old Truſts; | 

Sccondly, Ok limiting new. But this is to be done by TUrf- 
ting, under his hand and Seal in the Pꝛelence ol two Witneſſes; 
fo the Perkoꝛmance of this alſo is perſonal. £ 

The Duke of Norfolk's Caſe is the very lame, unleſs fo2 that 
it was there under his pꝛoper Hand and Seal, and here under his 
Hand and Seal, which certainly 1 all one. 


But 


— 


. 
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Lane 47. 


Like; and ik he had bjonght a 


But abthitting this Power were foxfeited, yet it is not faund 


that ever it was executed after it came to the King, which mug 


be befoze-any Effate coulÞ come to the Ring; therefoze in Engle. 
fields Caſe it was found, that a Ring was tendzed in the Behaje 
of the Queen. 3 ; 
and whereas | was objected, That he had jus diſponendi, and 
therefoze might fozfeit, as a Man ſhall a Tetm which he hath in 
Right of his Alike, as Dame Hale's Cafe in Plowden is te, 
ſolved J anſwer, That here he hath not jus Mſporiendi, but ta 
ther poteſtatem diſponendi, but that is qualifted, and to be exe. 
2 certain Circumſtances, which mut be perkozmed to give 
eck. 5 
Twifden. As to the Fraud, J cannot fee hom the Jury could 
have tound this a ktuudulent Settlement, made to p2event a Foz: 
feiture enacted by Parliament twenty Years after, which ſurety 
could not be without the Sptrit of Pꝛophecp. 
Jam of the ſame Opinion, as to the Matter, with my two 


Biokhers, | : | 
That Simon Maine had only a Truſt in him during his oun 
fit fn Equity, he coutd have had 
the Eſtate executed no further, and therekoze can fozfett no moy 


by this act; and it is not always, that a Man that hath Power 


oder Land, hath a Ttuſt, ag we map ſee in Cranmer's Caſe, Dyer 

5 77 There were as large Cows in the At of hts Attain 
Indeed the Atgument in Englefield's Caſe, 7 Co. rules thus; 
ko; if a Ttuſt had been implted in the Power of Revocatfon, they 
needed to have argued, that it ſhould Have been foxfetted as a 
Condition; ſo the Duke of Norfolk's Cate; fo2 tho' the (Wow 
Ute is in that Act, and not Truſt as in thts, yet it males no 
Difference, fo2 an Afe was then the ſame with what a Truſt is 
now; and tho' the Wiogd Power had bren in this Act, pet there 
ſhould hade been no Foxfefture in this Caſe, becauſe the Execu⸗ 
tion of ft is (0 perfonal and individual. 

Neither is there fouttd, That ever there was any Erecution, 
and at moft the Foxteiture could only be of what was in Simon 
Maine; neithet can Smith execute it by Airtue of his G2ant fram 
the Ring; fo2 the King's Patent conveys nothing by Jmplica- 
tion, and ſhall never wozk to a double Intent. 

Hale Chief Juſtice of the fame Opinion. 


Firſt, Crooke is a good Leſſoz, fo2 the other Trulkee's Dil: 


agreement makes the Eſtate wholly his. 


Secondly, Foz the Circumſtances of Fraud, they are not md- 
terial to be conſidered. | K 


Thirdiy, The Truft is wholly diſpoſed of after the Death of 
Simon Maine, ſo that he had nothing but during his Life. 
3 £ | 


Fourthly, | 


. 
1 
4 
| 


* 
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Fourthly, Then what is operated by the Attainder? Why the 
Cruſt during Life is foxfeited, Vide the Earl of Somerſet's Caſe, 
Hob. 214. 2 Cro. 512. But then this Truſt muſt have been execu⸗ 
ted by the Court of Revenue. *Tis true, the Act doth not only 
give the Truſt, but the Term it ſelf to the King, that is, during 
the Life of Simon Maine: So that by this Act, ſa much of the 
Term is dzawn out of the Truſtees, as ſerved the Truſt which 
8. M. had, but leaves the Reſidue of the Term to ſerve the other 
Truſts z ſo that the Poſſibility of the Term returns to the Tru- 
ſtees, after the Death of S. M. and this appears by the Body of 
the AR. | 4 

9 Alto this appears by the Saving in the ad. The firſt Saving, 
which ſaves all the Convepances, made by the Feoffo2 befoze 29 
Sept. 1659, indeed might not help, becauſe Conveyances made to 
the Wives, Childzen 02 Heirs, are therein excepted. But there 
the other Pꝛoviſo ſaves the Right, Intereſt, &c. of all Perſons 
whatſoever, both in Law and Equity, not derived from the Difen- 
ders ſince 25 Mar. 1646. and therein the Jntereſt of Alike oꝛ Chil⸗ 
den and all are ſaved; now this Eſtate was created bekoze, (viz.) 
1643. J come now to the ]oviſo's, © 
Che firſt Pꝛoviſo determines nothing till the Time of Simon 
Maine's Death; and conſequently this can reveſt no moze.to M. 
than he had befoze. Fo2 the Condition is in Expeation till he have 
a Son living at the Time of his Death ; why then, by this there 
comes nothing to S. M. ſo much as in Point of Execution during 
his Life: By his TUiWU he might have limited new Uſes, but he made 
none; and tis perſonal: No other Man can make his TU. 

Why then all ſtands as it did, and nothing is made void till the 
Time of his Death, and then all is immediately executed to the 
Son, by Foxce of the firſt Conveyance. But if the P2oviſo had 


been, That if S. M. had a Son, there all had reveſted in S. M. and 


might have been koꝛkeited. | 

The laft Pꝛoviſo doth-not create a Truſt to him, fo2 ik he had 
not been attainted, the Truſt ſhould not have gone to his Execu- 
to2s, &c. No, it creates a perſonal Power of fetching back the 
Fozmer, and declaring new Truſts, obſerving the Circumſtances ; 
upon the ſame Reaſon that this Eſtate can be fo2feited, a bare 
Executo?, (J mean, without a Deviſe of the:Reſidue) might foz- 


keit his Eſtate ; this is Power, vea, and tis a manacled Power, - 


it is a Kind of Truſt that he may revoke. _ 


were there Two to Two, and it was confeſſed by the King's At- 


The Duke of Norfolk's Caſe is the ſame with this : So Hard- see Ler. 


ing and Warner's Caſe which was adjudged in C. Banco, tho there 57% 23. 


Q. Palm. 


towep in Scaccario, and the King's Attomep doth not uſe to con- 425. 


fels Judgment in Caſes of great Boment, without Conſultation 


of the Judges. This Power was not, no2 could be paſſed to the 


King by general WWo2s of all 3 &c. Conditions, &c. 3 905 
| 2 | 2, &. DU. 


— 
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>. a. b. much leſs could it paſs from the King, (if it could par; 
at all) by general Moos; but J reſt upon this, 
Chat it is a Power 62 Kind of Truſt to revoke, but ng 


Firſt, 
dition. | $43.2 | 
Con ndly, At leaſt not ſuch a Condition as is given to the 


0 Je it were, it ought to have been executed by the 
ſame Beans, as it ould have been by S. M. „ 
In Englefield's Cale there was no Pꝛetence to habe moze than 

to execute the Condition; it 9ught here to have been executed in 

the Life of S. M. and fo it appears to be done in Englefield's Cafe, 
and Harding and Warner's Caſe, fo2 J cauſed the Caſes to be 

ſearched. This is like the Caſe of the Statutes of 15 R. 2. cap. 5. 

1 R. g. cap. 1. 19 H. 7. cap. 15. Theſe Statutes give the ſame 
Avvantage to Lozds, &c. where Perſons have Uſes in Lands te: 
ſpectively, as if they had the very Lands; but the Loꝛds, &. 
cannot thereby claim any. greater Jntereſt than the Ceſtui que 
Uſes had reſpectively in the Ales. | 

Now in this Cale, the Body of the A# and the Pꝛopiſo fetch 
back and ſave the Cruſts fo? all but S. M. ag to the Execution fo; 

the King's Debts it differs fo2 the Pzoceſs ; foz they ever did, 

and do run de terris de quibus illi aut aliquis ad eorum uſum, &. 

'Tis true, in Sir Charles Hatton's Caſe it was reſolved, That 

the King's Debt ſhould be executed upon Land wherein be had a 

Power of Revocation. Vide Chirton's Caſe, 11 Co. g2. And 

fo Judgment was affirmed per totam Curiam, 


_ 1 _— 
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Termino Sanctæ Trinitatis, Anno 23 Car. IL. 
In Banco Regis. 


1 Anonymus. 


Amendment. I N Debt upon a Bond. After a Uerdit foz the Plaintiff, 
wage 338, the Judgment was entred quod recuperet the Sum pro 
2 miſis & cuſtag inſtead of pro debito przd'. But this was 
* _ odered to be amended, as the Default of the Clerk, tho' in an⸗ 
other Term ; the Court having Power over their own Entries 

and Judgments, * | 


5 | e Anonymus. 
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Anonymus. 


N an Account it was held by the Court, That if a Yan deli⸗ 1 $alk. 9. 
vets Money to his Bailiff 02 Fattoz, to lay out ko him in here here 
Commodities, he cannot bing an Aſlumpſit, but only his Action En Aſ- 
„ok Kecount. | _—_ lies 
Fo the Chief Juſfice ſald, That he knew ſuch an Action once count. 
dzjounht, and the Jury that were to try the Cauſe infozmed him, 

Chat if they ſhould examine all the Accounts which were between 

the Plaintiff and Defenvant, it would take up thee oz four Days 

Time. So that it hath been holden, that in ſuch Caſe he ſhould 

be duden to his pꝛoper Remedy, which is an Aﬀion of Account; 


and it may be the Fact oz hath laid out moze Boney than he re- 
ceived, 20 
Eaton verſus Barker. 4 


N an Action upon the Statute 17 Car. nunc, fo? reſiding in a 2 Keb. 781, 
Place where he had fozmerly kept a Conventicle, and demands Poe .., 
the 40 1. Penalty. — 133. f 
After a Uerdict fo2 the Plaintiff, it was moved by him, That he 
might have his Coſts tax d him; fo2 where a Statute gives a cer- 
tain Penalty, if this be not paid upon Demand, he that ſueg fo2 
it hall recover his Coſls and Damages; as North and Wingate's 
Caſe in 3 Cro. 559. ts. 6 | 


But the Court held, That they ought not to be given in Ac. Lore. oo” 
tions Popular, whether the Foxfeiture be certain oz not; but d Ri 
where a certain Penalty is given to the Party grieved, there he chardion. 
ſhall recover his Coſts and Damages. 10 Co. 116. Vide po- Fatt 2* - 
ſtea 134, 135. | Shore and 


, Maddiſon. 
Pollexfen verſus Pollexfen. 


1 a Prohibition; the Cale was, That Henry Pollexfen died 2 Keb. 768, 
| Tiiteffate. _ | | 778, 779. 


Andrew, his Bzother, gets Letters of Adminiſtration in the _ 
inkerioꝛ Dioceſe, | | 
Dne who pꝛetended to be the Mike of H. ſurmiſing Bona nota- 
. bilia, pꝛocuted Adminiftration from the Pꝛerogative Court. 

Andrew appeals to the Delegates, and dies. 

Henry, his Son and Heir, comes in, and gets the Adminifra- 
tion (committed in the Pꝛerogative Court) repealed, and hath 
Letters granted to himſelf, 

Upon this the TUife pzaped a Pꝛohibition, ſuppoſing that the 
Delegates could not pꝛoceed after the Death of Andrew z but that 

their Commiſſion was determined: Foz their Authozity is by that, 
te pꝛoceed in a Caſe between ſuch Parties, one of which is — 
0 


— 


nn. 
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Vide antea 


To which it is anſwered, That the Commiſſion is to hear and 
determine the Cauſe. And both in the Civil and Eccleſiaſtical 
Law, the Suit ſhall continue after the Death of either Party ko; 
thoſe which ſhall be concerned, as appears by the Biſhop of Car. 
liſles Caſe, in 2 Cro. 483. And in 1 Leon. 217 and 178, it jg 
ſaid, That if one Party dies ante litis conteſtationem, then it 
ſhall abate ; but if after, it is otherwiſe. And there are a Num. 
ber of Pꝛecedents of this Nature both in the Arches and Admi⸗ 
ralty-Courts,' &c. And in this very Cale Henry Pollexfen ha. 
ding obtained Adminiſtration de bonis non of his Uncle Andrey 
in the Country, the now Plaintiff got it ſet aſide by the Dele. 
gates, becauſe granted while an Appeal was depending, and that 
upon full Debate befoze them, who would pet now ſuggeſt that 
the Appeal was determined by the Death of Andrew. 

The Court were ok Opinion, That no Pꝛohibition was to be 
granted, and that the Delegates Authozity to pꝛoceed in that Caſe 
continued, notwithſtanding the Death of Andrew: Fog the Com: 
miſon is to pꝛoceed in cauſa Adminiſtration', &c. una cum ſuis 
incidentibus vel annexis qualitercunque, &c. ſummarie & juxtz 
Juris exigentiam. So that the Eccleſiaſtical Law is appointed 
to be their Rule, ty the Courſe of which a Suit doth not abate 
by the Death of the Parties. | 

And Hale ſaid, The Appeal is to the King in Chancery, and it 
is by Reaſon of his oziginal Jurisdiction, and thereupon he grants 
u Commiſſion to hear it. Now if he could hear it in Perſon, 
none could objet but that he might determine the Cauſe after the 
Death of the Parties; and by the ſame Reaſon they may, to 
whom he hath delegated his Aut hozitv. | 

But the Attoznep General coming in, and deſiring to be heard 
in ft fo2 the Plaintiff, the Court gave further Time. 

Eaton verſus Barker. 

T E Caſe was now moved again upon the Statute, fo! 
| coming to a Place where he had fozmerly. pzeached in a 
Conventicle. And Exception was taken to the Declaration, 

Foz that it was not averred, That the Defendant was in Poly 
Ozders: Fo? the Wows of the Statute are, That if any one 
that hath been Parſon, Vicar, Lecturer, &c. or within Holy Or- 
ders; and have taken upon them to preach, Gr. 

But to this it was anſwered, That there is another Clauſe in 
the AF, That all ſuch Perſons as ſhall take upon them to preach, 
Sec. which is general and extends to all Men, whether in D2ders 
3 2 which have been Preachers. And of that Opinion were 


2 | Jt 
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Jt was allo objected, That there was no Averment: That the 
Defendant was not there upon Summons, Subpeena, &c. fo? if ſo, 
it is no Offence by the Ad. | 
Co which it was an[wered, That if the Body of the A# were, 
That all Perſons which ſhould reſozt to ſuch Place, which were 
not ſummoned oz ſubpena d thither, ſhould fozfeit, &c. then tis 
true, it muſt be averred: But that Batter comes in a Pꝛouiſo of 
the Ax, (viz.) That it ſhall not extend to ſuch Caſes ; and there. 
foze ff there were any ſuch Thing, the Defendant is to plead it. 
caherefoze the Court oꝛdered Judgment to be entered foz the 


Plaintitf. Antea 133. | 


Tatlow verſus Bateman. 


— 


N an Aﬀion of Trover and Converſion? After a Uerdi# foz the : Lev. 13. 
Plaintiff, it was moved in Arreſt of Judgment, That the Aion 3 85 795 
was commenced in Hillary-Term, and the Converſion alledged to 141,176. 
be the zd of February in the ſame Term; and the Bill filed relates Ln 74, 
to the firſt Day of the Term, lo befoze the Cauſe of Action. 1, HIYA 
But it was reſolved by the Court, That if the Bail were en- s;. 
tred after the 3d Day of February, it is well enough; fo2 it is that 
Which gives this Court Juris dittion. 
So an Ejectment may be bzought upon a Leaſe made in the 
ſame Term: So the Statnte of Limitations may be pleaded to an 
Action, if the Time be elapſed betoze the Day wherein the Bail ig 
filed, tho* not befoze the firſt Day of the Term wherein the Acton 
is bzought : Foz the Adion ſhall not be (aid to be depending until 
the Bail is filed, And upon Search it was found, That the 
Bail was filed the laſt Day of the Term. . ; 


Putt verſus Noſworthy. 


FREE. the Plaintiff veclared upon certain Articles, whereby vide antes 
1 the Plaintiff covenanted to convey certain Lands to the De- 34,75 
fendant, and in Confideration thereof the Defendant covenanted 3 5 
to pay a certain Sum to the Plaintiff. | | 

After a General Imparlance the Defendant pzaped Oyer of the 
Deed, whereby it appeared that the Defendant and one Vincent 
covenanted, that he 02 Vincent ſhould pay the ſaid Sum. And he 
avers, That Vincent ſealed and delivered the Deed, and demands 
Judgment of the Bill, Et G6 actionem poterit habere verſus eum 
ſolummodo. 

To this the Plaintiff demurred; which was entred thus: Et 
dicit quod ab actione prædicta præcludi non debet, quia materia 
inſufficiens, &c. | 
And the Defendant joins, Quod materia præallegat' ſufficiens, | 
&c. prædict le Plaintiff ab actione predict, precludere. 


Jones 
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1 Lev. 312. 
It was fail 
rHolt, that 


Jones moved fo? the Plaintiff, That the Defendant's Plea be. 
ing in Abatement, could not be admitted after an Imparlance, 


a Plea which anD that a perempto2p Judgment ought to be here given; becauſe 


begins in A- 
batement 
and con- 


cludes in 


Bar, is a Plea 
in Bar; and 
a Plea which 

concludes 1n 


Abatement, 


tho' it begins 
in Bar, is a nem 
Plea in A- 
batement. 


1 Show. 4. 


Poſtea 162. 


2 Keb. 795. 


_ (hall pay; that is no moze than the 


he had concluded in Bar, as weil as Abatement. Foz he doth 
not only demand Judgment of the Bill, but he faith, actionem 
habere non debet; and the Demurrer is joined as upon a Plea 
in Bar. IS ET Dum 

And it was agreed, That if a Ban concludes a Plea in Abate, 
ment, as in Bar; if it be againſt him that pleads. it, Judgment 
peremptozy is to be given. But here the Concluſion is not aRio. 
habere non debet; but 'tis added, verſus eum ſolummodo. 
Do if a Ban begins a Plea in Abatement, actio non, &c. Judg: 
ment perempto2y ought to be thereupon given. 

But then it was ſaid, That although tt were too late to urge 
this Batter in Abatement ; yet it appeared upon the Deed ſhewn, 
That the Plaintiff's Declaration was inſufficient : Foz it being, 
Ik the Defendant, oz one Vincent ſhould pay; and the Plaintiff 
alledging, that the Defendant had not patd, is not enough to in. 
title him to his Atton, albeit that Vincent were no Covenantee, 
02 had ever ſealed and delivered. 3 05! | 93.34% 

To which it was anſwered; and ſo reſolved by the Court, That 
it appeared by the Frame of the Deed, that Vincent was as well 
Party, as the Defendant ; and it is too late now to aver, that 
he did ſeal and deliver; (o it ſhall be taken that he did not, and 
then it remains the ſole Covenant of the Defendant. 

And though the TUows are, That the Defendant oz Vincent 

Law would have implied, it 
Vincent had ſealcd. acl Cite 

And the Chief Juſtice-cited one Cartwright's Caſe, in Debt fo 
Rent, where the Jndenture of Leaſe was a Demiſe from Cart- 
wright, and another Jointenant with him, reſerving a certain 
Rent to them both; but the other never ſealed. Cartwright bzought 


Debt, and declared of a Demiſe of the Botety, and Reſervation 


of the Motety of the Rent. And upon Nil debet the Matter 
fozeſatd was (ſpecially found : And it was moved, 

Firſt, That the Leaſe being by Andenture, CUhether the whole 
Rent were not well reſcrved to Cartwright, as by Eſtoppel, 0! 


whether it were not good to him, as to a Stranger, fo2 one 


Motety? oz whether it ſhould not be good to him as an intite 
Thing, which was reſerved to him as well as the other, 
But the Court reſolved, That it was good only fo2 a Molety 


as he had declared: Foz there being an Expetation of the other's 


Sealing, which never was done, the Deed, as to one Moiety of 
the Land, and the Rent reſerved, had no Effect. And where one 
declares againſt one upon a Deed, whereby it appears that 
another was bound with him, it ſhall not be intended that 2 


cr wn ww TW WT * T 


And thereupon this Sperfal Uerdict was found... 


ä 
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"ther tealed, unleſs abert en on the Defendant's Side. Otherwiſe 
e the Declaration is upon Matter ol Recozd. 


" 


* it was held by the Court, That if the Declaration were de⸗ Demurrer in 


we in this, yet it was but in Batter ot Fozm: Foz he ſaith, ; 
That the Defendant did not pay, ſed adhue injuſte detinet, which is mane makes 
an Averment, tho unfozmal, that the Boney is not pet paid nei, * Piſconti- 


ther by the one noz other. And ſo it hath been held, where in Debt |; $a. 218. 
againſt the Executoꝛ it is averred, That the Executoz did not pap 1 Show. 255. 


a, & 2dboc injuſte detinet, and not averred, that the Teſtatoz hap Dauer 


not paid in his Life-time, that after a Uerdi# this is aided. Antea 119. 
And they held, That a Judgment ought. to be given quod re- : Lutw. 197. 

ſpondeat ouſter; fo the Joining Demurrer as upon a Plea in 

Bar, is not material; beſides the Fault begun on the Plaintiff's 

Part, Antea 77. 


Tailour verſus Fitzgerald. 


Rro2 upon a Judgment given in the Ring's Bench in Ireland, 2 Keb. 796. 
in Ejetment;z where the Plaintiff declared, That J. S. demi. 

ſed to him per quoddam Scriptum obligatorium, &c. habend' a die 
datus Indenturz prediat'. | 

And upon Not guilty pleaded, it was found fo2 the Plaintiff, 
and he had his Judgment. 
Ni was affigned foꝛ Etroz, That there was no Time when this 
Leaſe ſhould commence ; fo; it was Habend' after the Date of the 
afozeſaid Indenture, and there was none befoze, it being Scriptum 
obligatorium, and not Indenturam. | 
But the Court reſolved, That the CUriting ſhould be intended Antes 83,84. 
an Indenture, and tho' called Scriptam obligatorium, which is im- 
pꝛopet; pet it map be ſaid every Deed obligeth, oz if it ſhall not be 
intended Jndented, then the Leaſe ſhall commence pzeſentlp, as it 
it had been Habend' from the 4oth of September. 


Croſſing verſus Scudamore. Trin. 22 Car. a. Rot. 871, in Bancd Regis. 


152 Treſpaſs, Quare clauſum fregit, the Defendant pleaded, that * Mod. Rep. 
the Place where was the Freehold of Sir Thomas Hooks, and c!%.. 13). 
that by his Command he entred. 2 Vent. 31S, 
The Plaintifftraverſeth, That it was the Freehold of Sir T. H. 8 15s 
. | 1 2 Lev. 9. 
That Nicholas Heale was ſeiſen in Fee, and that 16 Dec. 1640. 3 Lev. 372. 
he made a Deed to Jane Heale, enrolled within ſir Months, by Saz 524 
which the ſaid Nicholas did (fo2 and in Conſideration of Natural See : Lev. 
Love, Augmentation of her Poztion, and Pꝛeferment of her in 222 
Partiage, and other good and valuable Conſiderations) give, poft. 3 
grant, bargain, ſell, alien, enfeoff and confirm unto the ſatd jane &. i 
Heale, and her Þeirs. Then they L ets there was a a 7 
| that 


— 


o 
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| that the latd Jane Heale ſhoUld,” after due Exerution, &c. quiet 
= enjoy, &c. and'aifo a bpectat Clayle; ot [TMarranty. And that the 
| Detd' was enrolled within ſix Manthe and that there was no 9. 
| ther Conſideration of Baking the: Mature than what was er. 
| pPzeſſed. And ie it were Cufficient to; canvey the Pꝛemtſſes to the WA 
[ 7 + 2 aid Jane, they kound fog the-PPlaintif;4f not, fo2 the Defendant, Wi 
| | A7 And it was argued ty Wintängton fe the Plaintiſf. Pe agrees WA 
that it could not take Effect as a Bargain and Sele, hecauſe 10 
| Money was paid; but argued, that tbe: Deed ould enure ag g 
| 2 Covenant £9 and CANE 5 $3376. 3663 een Sn ff | 
It is a G16und in the Law; That the Intention of the Parties 
ought to guide the Raiſing of Ates, and the Conſiruftian bow they 
ſhall enure; Co. Lit. 49. Roll, ad Part 289. and to give the Effect il 
the Cows ſhall be diſpoſed to other Conſtruten than what 9. 
ther wile they would impoꝛt. As if a Ban demiſes grants, and 
to Farm lets certain Lands in Conſideration of Ponep, and 
the Deed is enrolled; this is a good Bargain and Sale. Sq 
ik a Man covenants in Conſider ation of Money, to ſtanp ſeiſed 
7 Co. 40. c. to the Ute of his Son. 8 Co. 93. Fox's Cale, 2 Koll. 789. Jt 
is ſaid, Nota per Curiam, if it appears that it was the Jn: 
tent of him that made the Deed, to paſs the Eſtate, accowing 
aw — of Lam, it Gall paſs though there be not fozmal 
Again, The Conſideration exnzeſſed in this Deed, is purely 
applicable to a Covenant to ſtand ſeiſed, and a Deed ſhall enure 
upon the Conſideration expꝛeſſed rather than upon one that is im. 
lied, As fn Bedell's Caſe, 7 Co. 40. I the Father, in Conſ- 
Winch 60. deration of 1001. paid, covenants to ſtand ſeiſed to the Aſe of 
| his Son, and the Deed is not enrolled, nothing ſhall paſs : But 
Where there are two Conſinerations expꝛeſſed, there the Uſe may 
Ariſe upon either. As ik the Father in Conſideration of Blood 
and 1001. paid by the Son, covenants to ſtand ſeiſed, &c. and 
the Deed is not enrolled ; yet the Ale ſhall ariſe, as upon a Co- 
venant to Ttand ſeiſed. Pl. Com. 305. And (0 it was adjudged be- 
tween Watſon and Dicks in the Common Pleas, 1656. The Fa⸗ 
ther by Deed in Conſideration of Love and 100 l. paid by the 
Don, conveyed Land to him, with a Letter of Attoznep in the 
Deed to make Livery ; in that Caſe the Son hath his Election to 
take by the Enrolment oz Livery, which ſhall be firſt executed. 
2 Roll. 787. pl. 25. U- 16132 4} | 
But it hath been objected here, That there is a Clauſe of Wat- 
ranty in the Deed, which ſhews that the Parties intended a Con- 
veyance at the Common Law; fo2 if it enure by lay of Cove- 
nant to ſtand ſeiſed, the Tarrant can Have no Effect but to rebut. 
Alſo there is a Covenant koz quiet Enjoyment after Sealing 
and Delivery of the Deed, and due Execution of the lame; 
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which thews the Parties had a Pzoſpett of Executing it by Lt- 
ve. which he anſwered, That ſuch remote Implications as thoſe 
ſhall never make a Deed void againſt an expzeſs Conſideration, 

upon the which an Uſe may ariſe. *Tis true, if there had been a 

Letter of Attoznep in the Deed, it might have been void, unleſs 

Livery had followed. As if the Father by Deed grants Land to 

the Son, and a Letter of Attozney in it to make Livery if none 

be made, nothing paſſes. Co. Lit. 40. a. The Authozities which 

have been cited on the other Side are, firſt Pitfield and Pierce's 

Caſe, 2 Roll. 789. where the Father by Deed⸗Poll, in Conſide- March Rep: 
ration of Blood, did give, grant, &c. (as in our Caſe) to bis 53: 

Son, Habend' after his Deceaſe, and a Pꝛoviſu in it, That the 

Son ſhould pay a Rent during the Father's Life, . | 

It was adjudged, That the Lands ſhould not paſs in that Caſe 
by Cay of Covenant to ſtand ſejſed, But in that Caſe the Con⸗ 
vepance was repugnant to the Rules of Law, foz that it was Ha- 

bend the Land after the Death of the Gzantoz, and alſo repug- 
nant in it ſelf. Fo2 notwithſtanding that it reſerves the Land to 
the Father during his Life, yet it pꝛovides fo2 a Payment of Rent 
to him; wherekoze the Law would not help out a Deed ſo con⸗ 
tradictoꝛy and repugnant by Map of raiſing an Uſe. "EA 

The other Caſe relied upon, is between Foſter and Foſter, Hill. 1 Lev. 33. 
13 of this Ring, in this Court, in Ejectment, The Caſe was; 2 47. 
The Mother, fo? divers good Conſiderations and 20 l. paid, did 
by a Deed which was entitled, Articles of Agreement, demile, 
grant, bargain, ſell, align and ſet over, to the Son and his 
Heirs fo2 ever, certain Lands; the ſaid Margery the Mother 
quietly enjoying the Pꝛemiſſes during her Life. 

The Court reſolved, That it ſhould not amount to a Covenant 
to ſtand ſciſed; fox they were but intended as Articles of Agree 
ment, and p2eparatozy foz a further Conveyance, So the Caſe 
differs very much from ours, as alſo that it reſerves the Land to 
the Mother during her Like. | 
The Caſe alſo of Osborn and Bradſhaw in 2 Cro. 1 27. hath 
been cited, There the Father, in Conſideration of Love which be 
bears to his Son, and fo2 natural Aﬀetion to him, bargatned 
and ſold, gave, granted and confirmed Land to him and his 
Heirs; the Deed was enrolled, Jt was held, The Land ſhouly 
not paſs unleſs Money had been paid, oz the Eſtate executed. 

This Caſe cannot be urged as any great Authozityz foz it ap- 
pears that the Son was in Pofſeſſion, Therefoze the Court ad- 
- Judged, That the Deed ſhould be a Confirmation : And it being 
clear that May, they had not much Occaſion to inſiſt upon 02 
debate the other Point, And he relied upon Tebb and Peplewell's 
Cale, as an Authozity in the Point. 2 Roll. 786. where there was = 
a Claule of (Warranty in the Ss and an Enrolment within fix 
| 2 
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Months, as in the Cafe at Bar: But they reſolved there, If a a 
Letter of Attomnep had been in the Deed, it ſhould not have been 
conſtrued a Covenant to ſtand leiled; and therefoze be pꝛayed 
Judgment fo? the Plaintiff. 

Raym. 46, Finch, Attomep General, contra. The Lands here cannot paſg 

i $19.26 hp Bargain and Dale, there being no Boney paid, which J find 
is admitted by the other Side; neither ſhall it amount to a Co: 
venant to ſtand leiſed. There are five Things tan to raiſe 
an Uſe by May of Covenant; 

-Firft, A ſufficient Conſideration. 
Decondly, A Deed; as in Callard and Callard' S Caſe, in 

Winch. 59, 3 Cro. and in Pophams Reports; and hath been often reſolved 

60, ſince. N | . 

Thirdly, A Seifin in the Covenanto?, of the Lands at the Time 
of the Deen : Foz a Man cannot covenant to ſtand leiſed to an 
Ale, of Lands which he thall after Purchaſe, | 

Fourthly, A clear and apparent Jntent. 

Fifthly, Apt and p2opet Moꝛds. And the Two laft Things 
are wanting in our Cale. 

1 Mod. 178. FJ agree, the Moꝛzd Covenant is not neceſſary, fo there be other 
Wows ſufficient in Law, and to declare the Party's Intent; fo2 
all TUows will not ſerve. A Man covenanted upon good Coull 
deration, that his Feoffees ſhould ſtand ſeiſed: Ft was reſolved, 

Winch. 61. That no Cle ſhould arife upon it, 1 Cro. 856. So Sir Thomas 

Seymour's Caſe, where a Covenant was upon good Conſidera⸗ 
tion to levy a Fine to certain Uſes, and no Fine was after le: 
died: It was reſolved, That the Covenant did not raiſe any Ale, 

3 Lev-126 Dyer 96. Therefoze tis ufual to erp2eſs'in ſuch Deeds of Cove- 

Cockerill ſo Nant, that if the Convepances therein contained be not executed, 

reſoly'd. that then the Party ſhall from hencekozth ſfand ſeiſed. And 

where it is fafd in Vivian's Caſe, Dyer 302. Dne having given, 
granted and releaſed to his Bzother and his Heirs certain Ma⸗ 
nozs, and no - Livery made, that Plowden would have averred 
that the Deed was made pro fraterno amore, and ſa ſhould raiſe, 
an Uſe; under the Favour of the Court J deny that Opinion of 
Plowden to be Law. And in Tebb and Peplewell's Caſe it is 
ſaid, That the Land was enjoped againſt the Releaſe. And in 

Moor, pl. 267, One covenanted in Conſideration of Marriage, 

to let his Land deſcend, remain 02 come to his Daughter: Jt 

was reſolved, No Uſe did ariſe thereupon. 
Jn this Conveyance there ate not auy Moꝛzds that ſound in 

Covenant; the only Mozd that laoks towards an Uſe is the 

Moꝛds Bargain and Sell. And in Ward and Lambert's Caſe, in 

3 Cro. 394, it is held, That if one gives, oz bargains and ſells 

Land to his Son, it ſhall not amount to a Covenant to ſtand lei 

led, * ant of apt (Uows. -- 
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How the other are all CUl02ds of Common Law, Give, Grant, 


Alien, Enfeoff. and Confirm. There ts alſo a Clauſe of Special 


Uartanty in the Deed, and a Covenant to make further Aﬀts 
rance by Fine, Recovery, &c. as great a Pteparation at Com- 
mon Lam as could be. And ik the Patties intend the Land aſl 
paſs at the Common Law by Tran\mutation of Poſſeſſion, there 
ſhall no Uſe ariſe. Co. Lit. 49. Charter of Feoffment to the Son, 
it ſhall raiſe no Ale if no Livery be made. 

The Mozd Dedi in this Deed impozts a General Marrantp, 
which is not qualified by the Spectal CUarranty after ; pet if the 
Land paſs by Way of Covenant to ſtand ſefſed, there can be only 
a Rebutter, and lo no uſe of the General Matrranty. The Au- 
thozities ſince have not been concutrent with Tebb and Peple- 
well's Caſe, but contrary to it. And J rely upon the Caſes of 
Pitfield and Pierce, and Forſter and Forſter in this Court, which 
have been remembzed on the other Side, but not anſwered. And 
whereas it is (atv, That the Habend: is after the Death of them 
which conveped the Land; they are in that Reſpect Crotiger than 
the Caſe at Bar; fo2 by that it appears, they could not intend a 
Conveyance at the Common Law, which voth not allow ſuch 
Kind of Limitations. therefoze it muſt be by May of Uſe, oz na 
Map: Pet it was reſolved they ſhould not paſs fo; My 
It would introduce univerſal Ignozance and Careleſiteſs, in 


ſuch ag dzaw Convepances, if the Court ſhould apply their Art 


to give them Effect,” however they were penned, and it is a Ride, 
Politia legibus, non leges politiis ada ptantur. 


The Court aktet the Heating the Caſe twice argued, were all : vent. 318, 
of Dpinion, -That the Land ſhould paſs by Wap of Covenant to 43, 26, 
ſland ſeiſedz and Hale cited Hob. 277. who doth there commend 7 5404. 178. 


the Judges who are curlous, and almoſt ſubtil to invent Reaſons 
and Yeans to make Ads effetual, accozding to the juſt Intent of 
e . Ws 
_ They all held clearly, That Cows p2oper fog a Convepance at 
Common Law would raiſe an Uſe, as Demiſe and Gzant have 
been adjudged to amount to a Bargain and Sale without other 
CUows; And they ſaid Pitfield and Pierce's Caſe was avjudgen 
upon the abfurd Contrivbance of the Convepante, and ſo Forſter 


and Forſter's Caſe in this Court; and fo2 that in that Caſe the 


Deed was Atticles of Agreement, p2eparatozy to what the Par: 


ries intended after, and the Caſe in Moor, Pl. 267. Where there 
was a Covenant in Conſideration ok Matriage, to ſuffer the 
Land to remain, deſcend oz come to the Daughter; no Ade din 
riſe there, fo the Incertainty how it was intended the Daughter 
ould take, „ I 0 
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* 


— 
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And they ſaid, That if they chould not conſtrue an Uſe to ariſe 

by ſuch Conveyance, as in the Caſe at Bar, it would overthzow 

all Conveyances by Leaſe and Releaſe. 2 | 

And lo; the Objection of the Warranty in the Deed, it is wen 

kiiown there is ſo in moſt Cotiveyances to Uſes, Mheretoze they 

| gave Judgment fo the Plaintiff. | 

t Mod. 179, Note, This Judgment was afterwards affirmed upon Etro 

179. bought in the Exchequer-Chamber. 


| | Anonymus. 


N Jndictment was bzolight, ko; uſing of a Trave to which he 

3 had not been bound an Apptentice. 
4 Mod. 145, It was moved to quaſh it, becauſe it was not alledged, That 
* he did ule the Trade, ' 5 Eliz. foz if he did, he is excepted out of 
3 Mod. 2 the Statute. 
But the Court did not much regard that Exception, tho' they 
ſaid it had been often allowed; but it cannot here be intended, it 

being ſo long ſince the Statute was made. 

Secondly, Jt was foz uſing the Trade Aromatarii, without an 
| Anglicez ſo it could not be known what Trade was meant, and 
tho that Mod is often uſed fo2 a G2ocer, pet it muſt be ſo Eng- 
liſhed, oz elſe it ſhall not be taken koz that Trade moze than an- 


other. L208 70 88 s 
And fox this Cauſe, the Court -quaſhed the Jndictment. 

Note, A a Ban be taken up on a Tarrant de ſecuritate pacis, 
oz any criminal Cauſe, he is not to be charged with Actions, un- 
leſs the Court gives Leave, which they will rarely do. 


The Caſe of the Heirs of the Earl of Southampton. 


1 Keb. 806. Ku James by his Letters Patents enrolled in this Court, 
| granted to the Earl of Southampton, all Deodands within 
the Bano! of Ditchfielc. | 228 | 
An Inquiſition was certified here, That a Deodand was foz- 
feited within the ſald Manoꝛ, and Pꝛoceſs went out thereupon. 
Vide Stat. The Court were moved in Behalf of the Daughters and peirs 
4&3-& of the Earl, whether they ſhould, be dziven to ſer fozth their Title 
which di- in Pleading; faz if ſo, the Charges would far exceed the Ualue 
reds how of the Deodand, and it would be very inconvenient, that every 
1 —— Þeir ſhould be fozced to plead upon every Deodand that hap- 
| pleaded, | pen * ** | 
But the Court ſaid, Jn regard the Letters Patents are here en- 
rolled, and that it appeared by the Jnquiſition, that this Deodand 
was fozfeited within the Banoz; it ſhould ſuffice without leading, 
if the Peirs ſatisfied the Office of their Title without Pleading ; as 
where Conuſance of Pleas have been once allowed, it is _ 
1 ä | 


See 1 Salk, 


n 
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cient in another _—_ bod *in the ane Roll where it Ir. ab 
lowed. Hut 1 


Nota An Indicment fox a Nuſance in the bighway. The Contt 1 Salk. 358. 
will not quaſh'this/Jndicrment.upon'Yotton, unleſs certified that | of nw tg, 
the Nuſance is remove. * 3 

But they will teverte it upon a cUrit of Ertor, « there be 5 Hunk — 
Wr may ann. any” duch wum E 15 2 74 

ln TI 11 . te 


S w ies ce. 376 nn 


12 was pꝛayed to the butch dee 9 he Pariſh 2 153. 
of Kinſmere in Hampton, to reſtore John * to the Place ol 4 L 0s. 


Sexton there, and it was granted. 5% $20. 
And lo the Court ſald it hath been fot a parithClerk, Church- $208 ak 
wardens, aud a Scavenger, 


But it was denfed to one, who pꝛetended to be Matter of. the = Sid. 112. 
Lord Mayo!'s Waterhouſe z bor that they. ſaid was not an Of- * 3 
on but a amen. 8 


| | Anopymus. 
A. Fine was levied of Lands in Blandford rerum 


Reſolved,'That this / ſhould not pals Lands in a pamlet of - Mod. Rep. 
that Town, there being Conſtables diſtinct in Blandford Forum 2 *33 '2 


I 
* 


un enen wore in the Hamlet; fo that they were ap two Poles 170 
But if a Fine be levied of Lands in a Pariſh, it Gat extend ; _—_— 
to all the Wills within the Pariſh. e. 

| The Lord Hawley 5 "Gab. - f 6 . 
A v granten to reſtoze bim to the Recomerlhi 2 Keb. 770 


The Cowpozation returned, That they were incoꝛpoꝛated by „ 435 
Letters Patents of Queen Elizabeth, which empowered them ta 
chuſe probum & diſeretum hominem in legibus Angliæ peritum to 
be their Recower, and to hold a Court twice every Week before 
the Mayoꝛ, Aldermen and Recower, 0 any Two of them, where- 
of the Ma po to be one, 

That the x\t of Auguſt 15th ofithis King he was made Recoy, 
der by 'the Committee, upon the A# of this King kor regulating 
of Copporations ; and that he continued in the Office ſecund um lo- 


cationem illam until the'25th of December, 2 iſt of the King, and 
that from the rſt of Auguſt, 15th of, the King, to Auguſt 27 he 
auſented himſelf hy the Space of five Years without any reaſonable 
Cauſe, and that he is nullo modo * in lege; and ithat at a 


Court, 


— 


— 


— nn 


— 
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Court, Avguſt the zit, they ſummoned him to appear ſome 


Days befoze, and he not coming, they amoved him from his De. 
fice, the zoth Day of the ſald Auguſt. 

. After this Return filed it was moved, | 

Firſt, That it was repugnant, fox they returned, That the 
Low Hawley continued in bis Dffice until the 25th of December, 
21ſt of the , and after that they amoved him in Auguſt, 2:4 
of the King. To which it was anſwered, That in regard upon J 
the whole Return it appears, that he was amoved, though it be 


ſaid he continued after, that is not material but Surpluſage: 9s 


where a Jury gives a genera Uerdif#, and pet diſcloſes ſpecial 


' Matter diſagreeing to it; ide Court judges accoꝛding to the Spe: 


clal Matter; 02 eite thep*might mean that though he were turned 
out, pet he did continue exerciſing it de facto. And the Court 
were of Opinion, That the Contradickion in the Return was not 
material: Foz Hale ſaid, It it ſhall be taken that he is pet in, 
then there is no Need ol a Mandamus. 

Again, it was ſaid, That the Batter of Abſence was not ſuf. 


- ficiently returned; fo? it appears by the Charter, that the Pꝛeſente 


pappened to them by his Abſence. 


of the Recazver is not necefſary to the Þolding of the Court; 
fo2 it is ta de held befoze the Bayoz, Aldermen and Recozder, 02 
any Two ok them, whereof the Bayo2 to be one. Then they 
bave not returned, that they held a Court in all that Time, -net- 
ther have they returned, that any Piſchief, oz Jnconvenience 


A Park-keeper ſhall not fozfeit his Office fo; Non-attendance, 
unleſs a Deer be killed, oz the like, in his Abſence. Alſo it is 
returned from the iſt of Auguſt 15 Car. to the iſt of Auguſt 21, 
he abſented himſelf fo2 five Pears, and he might be out of Town 
— Bears in (ix Years Time, and pet be there every Court, 


E. | 
And koz the other Cauſe of Removal, that he was not peritus 


in lege; it was ſaid, That the Cozpozation being Laymen, could 
not return a Thing whereof they were not Judges: That the 


Return was too general, nullo modo peritus; but ought to have 
let fozth ſome ſpecial Fact, whereby it might appear to the Court. 

Aliſo, They could not remove him fo2 a Cauſe which they could 
not examine; he was put in by CommiMoners, authozized by At 
of Parliament, which it was ſald did capacitate implicit eip him; 
at leaſt their Act ſupplied the Eledion of the Town, which if it 


Had been, would have diſpenſ@ with his Diſability. And the 


Cale of Bernardiſton, Recozder of Colcheſter was much relied 
upon, who in 1655, brought a Mandamus to be reftozed to his Of: 
fice. And it was returned, That he was not learned in the 
Lam, and that one being indicted befoze him, upon the Statute 
of 1 Jac. of having two MUives, and convicted, he __ — 

42 | ; 


" as Soc baked bred + x Mir bl 


6 ——_— 


k DA 


Clergy ; and alſo they returned, That he abſented himſelf fo2 


nine Months; and notwithſtanding, by the Judgment of the 
Court he was reſtozed. . 

Jt was laid by Sit William Jones on the other Side, That the 
abſence as it was returned, was a ſufficient Cauſe to remove him: 
fo2 it is returned, That without any reaſonable Cauſe ſeipſum 
elongavit by the Space of five Pears, which muſt be intended five 
Pears continued, and not made up by Fraittons ; (and ſo held the 
Court in that Caſe) and executionem officii ſui totaliter neglexit : 


Now, tho bis P2eſence be not of abſolute Neceſlity to the holding 


of the Court, yet it is highly convenient that he ſhould be there, 
ſeeing the Charter gives ſuch large JuriſdiFtons, to determine all 
Cauſes, (excepting ſuch as concern Fragy) accoxving to Law. 
The Court here alſo muſt judictally ta 

fice of Recozder is concerned in other Matters, beſides the Admi⸗ 


niſtration of Juſtice in the Court; fo2 he is,as it were the Com- 


mon Counſel of the Cozpozation. n 

And whereas it hath been objetted, That it is not. xxturned, that 
they had held a Court during his Abſence, oz that ayp Pꝛejudice 
had enſued. 1 

Allo, That it muſt be intended that there were Coutts, when 
they have returned the Charter, which empowers them to Hold one 
twice every Meek; and tis returned, that he abſented himſelf in 
regiminis civitatis detrimentum, ec. and it's apparent they muſt 
ſuffer Pꝛejudice by his (o long Abſence. It a Park-keeper ſhould de⸗ 
ſert his Dfhce fo? five Pears, it would make a Foxfeſture without 
Spectal Damage, | 18 

The other Matter returned alſo, That he is nullo modo peri- 
tus in lege, is good Caule ; fo2 the Charter appoints them to ele 
ſuch an one ; ſo that one who is not ſo qualified is not capable, 


and the Ai of this King authoziſes Commiſſioners but to do what 
the Cozpozation might have done. 


It is apparent, That the Office requires an Officer who hath 


Skill in the Law; he hath no Power to make a Deputy by the 
Statute of 31 Jac. 3 | 


otice, That the Of- 


Cauſes in many Cates are not to be removedout of Coꝛpozatlon - style 452. 


Courts, where they are held befoze an Utter Barriſter ; ſo that tis 
far better foꝛ the Cozpozation to have ſuch an one their Recover. 
Twiſden ſaid, The Caſe of Bernardiſton difred, (beſides that, 
be appꝛehended he had much of the Favour of the Times in it,) 
fo? he that was tried befoze him fo2 having two TUives, was ar- 
raigned befoze him, not as Recoꝛder of Colcheſter, but as a Com- 
miſſioner of the Gaol-Deliverp; neither was it returned, That he 


was ſummoned, which was ſaid not to be material, becauſe they 


could not have examined the Matter. Jt was returned alſo, 
That he abſented himſelf fo} as * Months; but not ſet fozth that 


any 
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any Court was held during that Time, oz any Occaſion fo? it. 
pe (aſd, That Cholmley, Recoder of Lincoln, was turned 
out of his Place, foz trying the Acceſſary befoze the P2incipal , 
and altho there be no Special Fact returned here, yet it map be 
tried in an Aﬀfon upon the Caſe. 

The Court ſay, They would look upon Bernardiſton' 8 Cate. 
Et adjornatur. - 


Anonymus. 


Pꝛohibition walln not go to the Admiralty to ſtay a Suit there 
koꝛ Mariners Mages, tho the Contrad were upon the Land. 


| ly 

x Salk, 51. Firſt, Jt ls war convenient foz them to ſue there, becauſe they 
2 Vent. 187. map all join. 

= Again, accozding to their Law, Ik the Ship periſh by the Ma. 
W An- riners Default, they are to loſe their Mages; therefoze in this 
„ —© Caſe the Suit ſhall be ſuffered to pꝛoceev there. 


Dyer verſus Eaſt. 


_ Here by the Statute of E. 6. it is ozvafned, That ſtriking 
Dyer 275. in the Church-yard ſhall be Excommunication ipſo facto, 
3 Cro. 680. this tho it takes away the Neceſſity of any Sentence of Ercom: 
minication, pet he that ffrikes doth not ſtand excommunicated, 
_ he be thereof convicted at Law, and this tranſmitted to the 

- Dwdinary. 


Theodoxe Morris's Caſe. 


2 Keb. 724, E was indiXed of Murther in Denbigh, and obtained a Cer- 
797. tiorari to remove it into this Court, in ozder to have it tri- 
Certiorari. ed in an adjacent Engliſh County, 
Antea 63,93- And it was moved whether by by Law it might be ? | 
The Statute of 26 H. 8. cap. 6. empowers the next Engliſh 
County to take Indickments of Treaſons and Felonies . 
in Wales, and to try them; but here the Jndi#ment was taken in 
a Welſh County. Herbert's Cale in Latch wag cited, who was in⸗ 
dicted at Montgomery, and tried at Salop; and Plowden, Matters 
del corone avenants a Salop; and Southley and Price's Caſe, 3 
. Cro. is, That the Statute doth not extend to a Trial upon an 
Appeal. Jn Chedley's Caſe a Certiorari was granted, as here, to 
remove an Jnditment found in Angleſey, which was afterwards 
tried in the next Engliſh County, 3 Cro. 331. 
And the Court held, that ſo it might be here. Antea 93. 


Large 
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+ Ab _ 
Large verſus Cheſhi re. 


declared upon Articles of Agreement, between him and the 


' Defendant, whereby the Defendant covenanted to pay him fuch 


a Sum, the Plaintiff making to him a ſufficient Eſtate in ſach 
Lands befoze the Feaſt of St. Thomas next enſuing the Date of 


per a tempore confectionis ſcripti paratus fuit ad performand' all 
the Agreement of his Part uſque ad diem exhibitionis billz, the 
Defendant had not paid him the Money. ae vir es 

The Defendant pleaded, quod ipſe obtulit ſolvere the Money 
afozeſatd, apud Derby, fi le Plaintiff faceret ei bonum & ſufficient” 


* 


Statum de & in Præmiſſis, Gc. 


The Plaintiff replied, Proteſtando that the Defendant did not 
offer the Monep; pro placito that he the 21ſt of Decemb. apud 
Derby fecit & figillavit quandam Chartam Feoffamenti, whereby 
he conveyed the Pꝛemiſſes to the Dekendant, and that he came ta 
the Pꝛemiſſes an Hour befoze Sun-ſet the ſame Day, paratus ad 


[LI 25. & 24 Car. 2. Rot. 520. In Covenant the Plaintilf > Kb. r. 


Vide Lev. 


27 * 7 , 
Po J. 14. #, 


R 


yin. 183. 


. 


I Saun. 319, 


deliberand' ſeiſinam, &c. & quod Defendens nec aliquis ex parte il- 


lius venit ad recipiend', &c. to which the Defendant demurred, 
and adjudged koꝛ him. BE] 5 
Jt was held, That theſe Moꝛds, ipſo faciente bonum ſtatum, 


d  _ 
the Deed ; and then he ſaith, That licet he the Plantiff, ſem- © Baur. 229. 


* 


were a Condition * pꝛecedent to the Payment of the Money; there- + Lurv. 
foe the Plaintiff in his Declaration ſhould have averred the Per: 3 


fozmance of it particularly, and not by-ſuch general (1020s; that 
he had done all on his Part. 


P 


oftea I 77 


i Saund. 320. 
Ec. ibid. 


And it differs from the Caſe, where in Aſſumpſit the Plaintiff 3 Salk. 95. 


declared, That the Defendant in Conſideration the Plaintiff 
ſhould permit him to enjoy ſuch Land koz ſeven Years, that he 
would pay him pro quolibet anno 20 s. and the Adion was held 
well bzought-within the ſeven Pears, fo02 that it was an Erecutozy 
Contract fo2 every of the Years, accozding to the Intention of 
the Parties. | 3 | 
Jt was reſolved alſo, That the Replication was inſufficient ; fo? 
that the Platntiff having Election to make what Conveyance he 
pleaſed, he ought to have given Notice to the Defendant, that he 
would execute this Tharter of Feoffment by Liverp, fo2-it might 
have been by Enrollment. But Hale ſaid, the Time Chen; in 
this Cale, was not neceſſary to be in the Notice, becauſe the 
Charter was ſealed and delivered upon the extream Day limite 
by the Agreement, ſo the Dekendant knew it muſt be upon tha 


Day ; ſo fo? the Place, becauſe it is à local Thing, and muſt be 


done upon the Land, 


V9: 


But 


— 
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But becauſe he had ſet fozth no Notice given to the Defendant, 


that he would make Livery, the Replication is inſufficient ; ag it 


Poftea 161. 
2 Saund.367, 
Raym. 213. 
2 Keb. 798, 
$19, &c. 

2 Lev. 13. 
Antea 126, 


Antea 62. 


a Man be bound to levy a Fine, he muſt chew whether he will do 
it in Eourt, 02 by Dedimus; and the Court ſaid, Jf the Defen: 
dant had refuſed to accept of Livery, the Plaintiff might as well 
have bzought the Ation as if he had actually made it. 


| | Sacheverel verſus Frogate. 


N Covenant the Plaintiff declares, That Jacinth Sacheverel 
was ſeized in Fee, and demiſed to the Defendant certain Lands 
fo2 21 Pears, rendering to him, his Executozs, Admintſtr atoꝛs any 
Afſigns 120 l. annually during the Term: By Fozce of which 
Leaſe the Defendant entred, and that J. S. deviſed the Reverſion 
to the Plaintiff, and died; and ko: Non⸗ payment of Rent ac: 
crued ſince his Death he bzought the Action, and to this Declara⸗ 
tion the Defendant demurred. | | 
And it was argued by Winnington, That the Rent determined 
by the Death of the Leſſo2, as where the Leſſoz reſerves the Rent 


only to himſelf, 1 E. 4. 18. 27 H. 8, 19. Dyer 45. Com. 171; the 


Heir ſhall not have it; fo2 Reſervations are taken ſtronglieſt againſt 
the Leflo2 ; ſo where the Keſervation fs to the Leſſoz, his Execu⸗ 
to2s and Aſſigns, it continues but fo2 his Life. 1 Co. Lit. 47. a. 
Cis true, Here is alſo added durante Termino ; and in Mallo- 
ry's Caſe, 5 Co. where the Reſervation was to the Abbot, oz his 
Succeſſozs during the Term, it went to the Succeſſoz; but that 
was becauſe they expounded the Mozd, OR, as a Conjunitive, fo; 
if Succeſſoꝛ had been left out, J ſuppoſe it would have been reſolved 
otherwiſe, Richmond and Butcher's Caſe, 1 Cro. 217, is in Point, 
That the Heir ſhall not have it. So 2 Roll. 451. and Doderidge 
gives the Reaſon, That the Party by his Moꝛds has abzidg'd what 
otherwiſe the Law would make; and ſo it is held in Bland and la- 
man's Cale, 3 Cro. 288 ; where a Yan poſſeſſed of a Term fo? 100 
Pears, did join in a Leaſe with his Mike, ſolvendo ſo much Rent 
during the Term to him and his TUife, and the Survtvo2 of them; 
that the Executozs ſhould not have this Rent. | 

Hunt contra. Jn the Reſervation of a Rent, there is no Need 
of Tos of Limitation : It the Cows are Plielding and Paying 
generally, without (ſaying to whom, it is a good Reſer vation to 
all thoſe to whom the Reverſion ſhall come; ſo if two Joint-Te- 


nants reſerve a Rent generally, it is good to both. 


Pere are ſufficient Mozds to declare the Intent that the Rent 
ſhould continue, and then they ſhall not be reſtrained by any af- 
firmative CUows after; and where Erecutozs, Adminiſtrato!s 
and Aſſigns are named, that ſhall be taken as an Enumeration of 
ſome Particulats, without any Intent to exclude others; as where 
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„ 


4 Pan made one his Executo2 of all his Com and moveabl 
Goods ; this gave him an Intereſt as Executoz in all his Chat- 
tels, as well as in thoſe which were named. 3 Cro. 292. Roſe an 
Bartlet g Caſe, 6 Co. Whitlocks Caſe. It the Reſervation be 
to ſuch Perſons to whom the Reverſion ſhall come, this is goon 
do the peir and all others. Ik a Leaſe be made, excepting a Cham⸗ 
oder to the Lefſo2 ; this remains excepted after the Death of the 

9 Leſſoꝛ. 7 H. 8. 19. bt | 

1 Hale. It this were res integra, it might be a ſtrong Caſe foz 
W the Plaintiff ; but the Authozities go the other Map. Sed adjorna- 


tur. Vide poſtea 161. 


- 


- - © 


— 


Termino Sanctæ Michaelis, Anno 23 Car. II. 


In Banco Regis. 


Dorrel verſar Jay. 


T* E Plaintiff declared, That Communication being between Antea 11. 
J. S. and the Defendant, of the laſt Mill of John Rowe, Vide Dar. 
Eſq; deceaſed, That the Defendant ſaid of the Plaintiff, He hath *4* 
forged his Uncle Rowe's Will. 

After Uervif fo2 the Plaintiff it was moved by Serjeant Ellis 
in Arreſt of Judgment, That it is not averred that John Rowe Antes 1:1. 
=_ dead at the Time of the ſpeaking of the Mozds. Sed non 
allocatur ; | 

Foz it is ſaid, there was a Diſcourſe of the Mill of John Rowe 
Eſq; defunai, and there defuncti goeth to the Deſcription of his 
Perſon, and expꝛeſſeth that he was then dead, and not only when 
the Action was bought. | 

Beſides the Cows imply it; fo2 if He were not dead, he could 
not koꝛge his TU, Vide antea, Philips and Kingſton's Caſe, Paſch. 
23, Car. Antea 117, | 


De Caſe of St. Katherine's Hoſpital. 


Wp Cale, as it appeared upon the Evidence of a Trial at T- Jones. 
1 Bar in Ejectment, fo2 Part of the Lands of the Holpital, ben. «.s 
between the Lefſee of Sir Robert Atkins the Queen's Solicitoz, Sec 1 Chun. 

and George Mountague, Eſq; was this. Caſes. 214, 

Eleanor, Queen Dowager of Henry the Third, in the Pear 127335 
founded (oz at leaft amply endowed) this Hoſpital, reſerving to 

her ſelf during her Life, & Reginis Angliz nobis ſuccedentibus, 

: 


the 


4 


— 
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the Nomination of the Maſier to this polpital; which was in 


cozporated, and the Szants to it confirmed by the King's Letterg 
atents. _ 
22 the Pear 1660. Henrietta Maria, Queen Mother, granted 
the Baſterſhip of this Holpital to H. Mountague fo; Life; and the 
King in the ſame Pear reciting his Mother's Gant, and that the 
Right of it belonged unto her, confirmed it by his Letters Pn. 
tents; and did further by the ſame Letters Patents grant unto 
the laid H. M. the ſalid Paſterſhip. ie 8 
Afterwards the King married Katherine the now Queen Con: 
ſozt, and ſhe granted the Waſterſhip to Sir Robert Atkins fot his 
Life. | 
It was urged on the Part of the Plaintiff, That the Right of 
appointing the Paſter was only in the Queen Conſozt ; fg 
Queen Eleanor reſerved it to her (elf and her Succeſſozs, Queens 
of England ; andQueen of England is not Queen Dowager, tut 
Queen Conſozt. And tho'Land cannot be limited to deſcend in ſuch 
Manner without Act of Parliament, as is reſolved in the Pines 
Caſe in 8 Co. pet ſuch a Deſultoz Inheritance (as this was 
called) may be created of a Thing de novo: As a Rent may 
be granted and appointed to ceaſe during the Minozity of the 
Heir ; 02 upon the firſt Foundation of a Church, the Patronage 
map be reſerved to A. and if he pꝛeſents not within four Months, 
then to B. So in the Book of E. 3. it was limited, that the 
Chapter ſhould pzeſent while the Deanery was vacant. And to 
pꝛove that this Clauſe had been conſtrued only to intend the Queen 
Conſozt, a Recowd was ſhewn of a Caſe between Luttiſhall and 


* Baſle, in 4 E. 3. where 


Luteiſhall exhibited a Petition to the King, which was intitled, 
To our Lord the King and his Council. Mhich Petition was ſent 
into the King's Bench under the Szeat Seal, in which Luttiſhall 
ſets fo2th, that Queen Iſabel, Mother to Edward the Third, had 
granted him the Baſterſhip of the Hoſpital fo2 his Life, and that 
he was diſturbed by Baſſe ; and Pꝛoceſs was iſſued out againſt Baſle, 
who appeared and pleaded a G2zant from Queen Philippa, CUife to 
Edward the Third ; and a Writ came from the King, reciting, 
That the Momination of. the Baſter did belong to Queen Iſabel, 


 and(o thiee UWirits moꝛe came after to the ſame Purpoſe, and er⸗ 


preſſing that the Matter was delayed ad ineſtimabile damnum Con- 
ſortis noſtrz ; and in that Recozd, Iſabel (tho living) is ſtyled nu- 


per Regina, and Luttiſhall that claimed under her was barred, 


On the other Side, Divers Gzants were pꝛoduced during the i 
Time that there were no Queens, by the King, and ſometimes by iſ 
a Queen Dowager, during the Time that there was a Queen Con⸗ 
ſozt, And theſe Points following were agreed by all the Court. 
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Feu, That an Inheritance might be limited in this Manner in 
a Thing de 00v0. 
Secondlp, That this Reſervation being to Queen Eleanor, 
and her Succeſſo2s, Mueens of England, did not exclude Queen 
WE 7Dowagers, and extend only to Queen Conſozts, Foz, 
1. A Queen Dowager is Queen of England, and (as Hale ſaid) 
path the Pꝛerogative to ſue in the Exchequer. 
2. (Uhen once ſhe is ſo qualified as to have the Eſtate veſt in her, 
it ſhall continue, tho' che doth not remain in the ſame Capacity. 
As where one hath Power to limit an Eſtate to his Mike, it 
may very well continue to her after the Coverture. 
as Thirdly, It was much obſerved and relied upon, That Queen 
ieanor was only Daughter at the Time of the Foundation, and 
WF lo could never be intended to erclude ſuch Queens as ſhould ſuc- 
ceed her in that Capacity. CRISS | 
Fourthly, During ſuch Time that there ſhould be no Queen, it 
was held, That the King was to conſtitute the Maſter; fo2 he is 
Deir to Queen Eleanor. And whereas it was urged fo2 the Plain⸗ 
tiff, That the King had not Power to dilpoſe of the Place, but 
only by TUap of Pꝛoviſion till ſuch Time as a Queen ſhould be; 
ſo as to commit the Care of the Power to one, but not the Inte. 
reſt of the Maſterſhip ; 
Tt was clearly reſolved, That the King might grant it, and that 
the Eſtate of the Gzantee ſhould continue, tho' the King's Jntereſt 
devolved upon the ſucceeding Queen. And it was reſembled to 
the Cale of the Outchy of Cornwal : Tf the King, while there is 
no Pzince of Wales, makes a Leaſe of Lands belonging to that 
Dutchp, this ſhall determine upon the Birth of that Pzince ; but 
if he pꝛelents to a Church, the Jncumbent ſhall not be removed 
as in Caſe where the King pzeſents to a Church by Keaſon of the 
Tempozalities of a Biſhopzck, the Biſhop after created ſhall not 
remove the Clerk. 
And the Chfef Juſtice ſaid in this Caſe, That the Intereſt of 
the Baſterſhip did not p2opeely paſs from the King, ſo as it ſhould 
have a Dependance upon the King's Eſtate ; fo2 the King doth but 
nominate, and the Maſter is intitled as from the firſt Foundation 
and Conſtitution. ” 
It was further agreed, That a Thing of this Nature could not 7 2-05 had 
be granted in Reverſion; fo2 it is not like an Office, but rather as a a 
P2ebendary 02 Jncumbency of a Church; and the Maſter, as Head 
of the Coꝛpoꝛation, with his Bꝛethꝛen hath the whole Eſtate in him. | 
As to the Recow in 4 Ed. 3. it was laid, and ſo ſhewn out of Note, For 
Speed's Chzonicles, pꝛoduced in Court, That at that Time Queen . 
Iſabel was under great Calamity and Oppzeſion, ond what was 0 287, ;;;, 


then determined againſt her was not (ſo much from the Right of . 


225. Dugdale's Baronage not allow'd Evidence to prove a Deſcent. 2 Jones 164. 


3 „ 
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the Thing, as the Jniquity of the Times ; neither hath it bern 
heard, that one who hath been Queen of England, ould be tal. 
led nuper Regina fn her Life-time : So that the Authozity-was 
much invalidated from the Circumſtance of the Time. 
The Plaintiffs obſerving the Court thus clearly fo2 the Defey, 
dant's Title, were Monſuit. 
Note, It was not reſolved, Thether if there had been a Queen 
Conlozt at the Time of this G2ant, it had been good to the De. 
fendant : But the Judges rather inclined that it ſhould, 


Daviſon verſus Haſlip. 


Raym. 211. IN an Aſſumpſit the Plaintiff ſets fozxth, That 4. owed him 
1 3 1 201. foz the Arrear of an Annuity, and that the Defendant wa 
antes 121. Receiver of the Rents of J. S. and appointed by J. S. to pay th 
2 Lev. 20. Plaintiff his 20 l. 

1 Dans I. That the Defendant, in Conſideratfon that the Plaintiff woud 


31, 33, $3* 


” fozbear him adtunc receptor & ſerw J. S. to ſuch a Time, that 
then he would pay him, if he lived and continued Receiver. 
To this the Defendont-pleaded non Aſſumpſit; and a Gerdi 
was found fo2 the Plaintiff. F458 
It was moved in Arreſt of Judgment, That it did not appear 
that the Defendant had at the Time of the Þ2omiſe any of the 
Rents of ] S. in his Hands ; and then the Fozbearing of Him could 
be no Conſideration, becauſe not liable to any Suit. And tho' in 
Caſe of an Executoz s Pꝛomiſe there need be no Averment of A 
ſets ; fo2 notwithſtanding that he may be ſued, and the Plaintif 
may have Judgment to recover when the Aﬀets ſhall come, yt 
tis not ſo in this Caſe. Sed non allocatur. | 
Foz it being ſhewn, That he was Receiver at the Time of the 
Pꝛomiſe, and averred, That he ſo continued; tis a ſtrong Ji- 
— — that he had Effets in his Hands , eſpecially after! 
er dict. 
It was alſo ſafd, That the Taking of this Pꝛomiſe did not di 
charge the principal Debtoz; but that there might be Reſott t 
him ſo long as the Money was unpatd. 


Brown verſus London. 


x Lev. 298. 1 N an Adtion upon the Caſe, the Plaintiff declared upon the 


| 713, 758, 
822. 
Antea 45. 


1 Cuſtom of Merchants, That J. S. dzew a Bill of Exchang! 


95, Upon the Defendant, to pay to the Plaintiff z which de accepted, 


and hath not paid him. 88 
And declared further ſur Indebitar' upon ſuch a Sum; fo2 that 
the Defendant accepted a Bill of Exchange from him, Sec. 


Apo 
: | 
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Apon non Aſſumpſit a Ger dic was found fo2 the Plaintiff, and See g 
e Damages given. Hard. 48 ;. 
1 in Arreſt ok Judgment, That an Aſſumpſit ne 
ſar Indebitat' did not lie upon this Matter, but only an Adion up- 1 23. 
on the Caſe, as it was latd in the firſt Part of the Declaration, 
where the Cuſtom of Merchants is ſet fozth, and that the Defen- 
dant by Reaſon thereof is chargeable; and this is not to be in⸗ 
volved in a general Indebitatus Aſſumpfit. h 3 
And of that Opinion were Hale and Rainsford, who ſald {t Hardr. 485, 


bad been \o adjudged in the Exchequer ſince the King's Re- #** 
rn. 
But they ſaid, Jf A. delivers Boney to B. to pay to C. and 
gives C. a Bill of Exchange dawn upon B. and B. accepts the 
Bill, and doth not pay it, C. may bꝛing an Indebitatus aſſumpſit 
againſt B. as having received Money to his Ale: But then he 
muſt not declare only upon a Bill ok Exchange accepted, as the 
Caſe at Bar is. 


So by their Opinions the Judgment was ſtaped, hzſitante 
Twiſden ; fo2 be conceived that the Cuſtom made it a Debt foz 


him that accepted the Bill. | 
lle Caſe. 


A Mandamus was payed to reſfoze a Sexton, The Court at Antea 143. 


2 Lev. 1 


fiſt doubted whether they ſhould grant it; becauſe he was | Keb. 305, 
rather a Servant to the Parich, than an Officer, 02 one that had a 807, 820. 
Freehold in his Place. But upon a Certificate ſhewn from the Dew. 143. 
Hintſter, and divers of the Pariſh, That the Cuſtom was there 
to chooſe a Sexton, and that he held it fo2 his Life; and that he 
had 2d. a Pear of every Houſe within the Pariſh; they granted a 
Mandamus, and it was directed to the Church-wardens. 
Twiſden ſaid, that it was ruled in 1652, in this Court, That * $id. 40, 
a Mandamus did not lie to be reſtozed to a Stewardſhip of a J. ... 
Court-Baron, but of a Court-Leet it did; fo: there the Steward ym. 12, 
is Judge, but of a Court-Baron the Suitozs are Judges. 
But Hale ſaid, the was of another Opinton, foz the Steward 
is Judge ot that Part of the Court which concerns the Copy: 
holds, and is Regiſter of the other, Antea 143. 


Oble verſus Dittlesfield. 


[* an Aſſumpfit the Plafntiff ſets foxth, That J. S. was indebten 
to him in 40 l. and that the Defendant was indebted in the 
like Sum to J. S. and that J. S. did appoint him to receive this 
401. from the Defendant in Satis kactton fo2 the Debt due to him 
krom J. S. TUhich he fignifying to = Defendant, he in conſidera- 


tione 


as 


” n 


tione præmiſſorum, and that the Plaintiff, would fozbear þ 
Quarter of a Pear, pꝛomiſed that he would then pay him. 
To this the Defendant. pleaded non Aſſumpſit, and a Gent 
was found fo2 the Plaintiff. a PREP 
T. Jones $7. It was moved in Arreſt of Judgment, That here was no (yr 
ficient Conſideration ; fo2 it doth not appear that the Defenday 
was Party to this Agreement, whereby he ſhould become charge, 
able by the Plaintiff, and then the Fozbearance is not materiq 
| and in the mean Time he is luable by J. S. his Creditoz, gn 
Antea 9, 10. Clipſham and Morris's Caſe was cited, which was adjudged in 
this Court, Hill. 20 & 21 Car. 2. where the Plaintiff in an 4c, 
ſampſit declared, Chat J. S. was indebted to him in 50 J. and gay 
1 Mod. 12. him a Note, directed to the Dekendant, whereby he reqult ed thy 
. Defendant to pay him; who upon Atew ok the Note, in Con. 
deration that the Plaintiff would accept of his Pꝛomiſe, and in; 
bear him a Foztnight, pꝛomiſed to pay him the Money. There 
(after Uerdict koz the Plaintiff) Judgment was arreſted, . becauſe 
that was held no Conſideration. Sed non allocaturz ' 
Foz Hale ſaid, (Uhen Aſſumpſits grew firſt into Pꝛactite, thy 
uſed to ſet out the Matter at large, (viz.) tn ſuch a Caſe as this 
Quod mutuo agreatum fuit inter eos, &c. and they ſhould be dil 
1 Saund. 210, chũt ged one againſt the other; but ſince it hath been the May to 
Antea 132. Heclare moze conciſely. And upon the whole Matter here it ap 
| pears, That the Defendant. agreed to this Transferring of the 
Debt of ]. S. to the Plaintiff; and that it was agreed, that he 
ſhould be diſcharged againſt J. S. And he ſaid, That the Caſe ut 
Antea 9, 10. Daviſon and Haſlip (hoc Termino antea) was to the ſame Effect: 
And fo2 Clipſham's Caſe, that was laid to be good in Law; in 
there it did not appear that the Defendant was at all indebted to 
him that ſent the Note. e 8 2 


Sir William Hicks's Caſe. 
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2 Keb. 824. Ebt was bzought againſt him by the Name of Sir Willam 
223 Hicks, Knight and Baronet, . 
„ Pe pleaded in Abatement, That he was never Knighted. | 
The Plaintiff moved, That he might amend, and that he ha 
put in Bail by the Name of Knight and Baronet, ſo that he could 
not alledge this Matter; which the Court agreed if it were (0: 
But it was found to be entred koz William Hicks, Baronet on. 
ly, So they laid, they could not permit any Amendment: Vil 
the Plaintiff muſt of NeceMty arreſt him over again. 
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Fiſher verſus Batten. 1 8: 


Bill was erhibited in the Dutchy-Court, to be relicved g. : Keb. 86. 

gainſt the Fozfeiture of a Yoztgage of Lands lying within * 4. 
the County of Lancaſte r. | 
Che Defendant pꝛaped a Py2ohibition, ſurmiſing, That the 

Lands in Queſtion were not the King's Lands, oz hotder of him, 

and therefoze he ought not to anfwer in the Outchy-Coutt. Ana 

the Court appointed to hear Counſel on both Sides, whether oz 

no this 1P2obibition were to be granted 

and it was argued by Sir William Jones for the P2ohibition, 

That a Court of Equity muſt begin by Pzeſcription oz Att of Par⸗ 
lem. n 78 Moy ty | 

That there can be no Pꝛeſcription in this Caſe ; fo2 both the 4 lat. 199, 
Dutchy and County Palatine of Lancaſter began within Time of reh 72+ 
MBemoyp., Henry Father-in-Law to John of Gaunt, was the firſt Roll.Prohib; 
Duke of Lancaſter, and he was made ſo in Edward the Thirb's 34,317. 
Time; and then Lancaſter was made a County Palatine: _. 

The Act of Parliament upon which this Caſe muſt depend, is 

that of 1 Ed. 4. which takes Notice, That the Dutchy and County 

Palatine of Lancaſter were fozfeited to the Crown by the Attain- 

der of H. 6. and ena#s, That they ſhall be ſeparate and diſtin⸗ 

guiſhed from other Jnheritances of: the Crown ; and appoints a 
Chancelloz fo2 the County Palatine, and a Chancelloz foz the 

Dutchy, and that each ſhould have his Seal; ſo that the Chait- 

celio2 of the Dutchp is not to intermeddle in the County Pala- 
tine. which hath a Chancelloz of its own foꝛ Matters there. 

Counties Palatine had their Oꝛiginal from a politick Reaſon, ' 

and Lancaſter, Durham and; Cheſter were made ſo, mobably be- 
caufe they were adjacent to Enemies: Countries; (viz.) the Two 
firſt. to Scotland, and Cheſter to Wales; ſo that the Juhabitants 
having Adminiſtration: of Juſtice at home, and not being. obliged 
to attend other Courts, thoſe. Parts ſhould not be'disfurntſhed of 
Jnhabitants, that might ſecure the Country from Jncutfions. 

"Tis true, of a long Time the Chancellozſhip; both o County 

and Outchy have been in one Perſon; but tis the ſame Thing 

as if there were Two, fo2 the ſeveral Capacities remain diſtin 


in him. 


The firſt Patent that made it a County Palatine, oꝛdained, | 
that it ſhouid have Jura regalia ad Comitatum,Palatinum pertineh' Com. 215. 
adeo libere & integre, ſicut Comes Ceſtriæ infra eundem Comitat' 

Ceſtriæ dignoſcitur obtinere, & c. So that by that the Jurisdic- 


_ tion ought to be exerciſed within the County. 


Fit & oy; They 
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They have ſhewn indeed a Yultitude of Pꝛecedents, but J can 
hear but of one, fo2 the firſt Fifty Pears after 1 Edw. 4. moſt of 
the other are of perſonal Things; and of the reſt, divers began 
5 in the County Palatine, and were tranſmitted to the Dutchy. 
Court: As they map ſend Cauſes out of the Courts there to be 
argued in the King's Bench; but doubtful whether the Court here 
can give Judgment? : 
They have very few Pꝛecedents of Cauſes which commented 
dꝛiginally in the Dutchy-Court, which is but a Court of Revenue 
4 Inſt. The Court of Requeſts Had a Multitude of P2ecedents, 
but could not thereby gain it ſelf any Jurisdiction, 4 Inſt. 9. 
Holt Caſe. Hob. 77. A Bill was exhibited to be relieved againf 
the Penalty of a Bond, which concerned an Extent of Lands 
within the County Palatine, and a Pꝛohibition was granted; fo 
the Dutchy-Court is ſatd there to have nothing to do but with 
the King's Land and his Revenue. Vide Roll. 317. accoꝛdingly. 
Weſton contra. Me cannot pꝛetend to a Court of Equity by 
Pꝛeſcription: But we have P2ecedents fo2 above two hundzey 
Pears laſt paſt, as well of Bills tetained, which commenced oz: 
ginaſly here, as of thoſe tranſmitted ; and that of Tranſmiſſion 
is agreed on the other Side, which p2oves the Jurtsdition. Foz 
if a Certiorari, 02 Corpus cum cauſa ſhould go ont of the King's 
Bench, Conuſance of Pleas might be demanded, and (o to ſtop 
the Removing of the Cauſe out of the inferio2 Court. 
. We maintain our Jurisdiction upon the Statute of 1 Ed. 4. 
befoze which the County Palatine and Dutchy of Lancaſter were 
diſtin, as they were 1 H. 4. by which Act they were both ſevered 
from the Poſſeions' of the Crown: But now, 1 Ed. 4. makes 
one Body of theſe distinct Bodies, and gives a Superiozity to the 
Dutchy over the County Palatine; fo2 that fs annexed unto, and 
made Parcel of, the Dutchy, as the ſupꝛeam Mame of Coxpozation. 
The Mos of the At are: That our Liege and Sovereign 
Lom, King Edward the Fourth, and his Heirs, have as Parcel 
ok the Dutchy the County of ' Lancaſter, and County Palatine: 
And there is a Chancenoz and Seal appointed fo2 the County 
Palatine, and a Seal allo fo2 the Dutchy, and a Chancelloz there 
fon the Reeping thereof; and Officers and Counſello2s fo2 the 
- Guidance and Governance of the fame Dutchy, and of the par- 
ticular Officers, Miniſters, Tenants, and Jnhabitants thereof. 
So that the At Having conſtituted a Chancello2 indefinitely 
over the Dutchy, and not circumſcribing his Power, it is not 
Realon to exempt anyPart-of the Dutchy; and that the County 
is, by Foce of this ac; in 4 Inſt. 119. it fs ſaid, That ſeeing there 
hath been Time out of Bind a Chancelloꝛ of the Exchequer, that 
there ſhould be alſo in the Exchequer a Court of Equity. So 
the Book of 2 H. 8. and Roll. Tit, Prohibition to the Chancery, 


4 | That 


4% 
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That where there is a Chancelloz Time out of Bind, a Court of 
Equity follows of Conſequence. 4 Inſt. 212. it is ſatod, Chat the 
Chamberlain of Cheſter hath the Jurisdictton of a Chancelloz 
within the County Palatine ot Cheſterz as the Chancello? of the 
Dutchp of Lancaſter hath lawfully uſed and executed within the 
County Palatine of Lancaſter. > $23 a | 
Hale Thief Juſtice. The County Palatine of Lancaſter is by : Sid. 146. 
gx of Parliament, and therefoze Dutlawzy there is a good lea 
in Diſability; but an Outlaw in Cheſter ig not pleadable here, 
fo? that is a County Palatine by Pꝛeſcription. 177 © 
The Poſſelons' of the Duke of Lancaſter were not made a 
Ducatus, until 2 H. 5. In the Parliament-Roll fo2 that Year tis 
entred, Quod figilla pro Ducatu Lancaſtriæ allocentur, and-that it 
Hould be governed per Miniſtros Ducatus, unt £1 
By the Parltament-Roll, 39 H. 6. amongſt the Tower-Recoids 
it appears, That there was appointed a Chancelloe of the Dutohy, 
an Attomep, Auditoz, a Steward, and a General Receiver; allo 
a Chancello? and the like Officers'fo2 the County Palatine, 

So that befoze the Statute of x Ed. 4. there was a Chancelloꝛ 
of the Dutchy. | 8 | ae 

J do not think the bare G)anting ot a ChanceUlox will incident 
ly give a Court of Equity, noz is ſuch a Court incident to a 
County Palatine, tho there is a general Gant of Jura regalia ; 
but the main Matter is upon the Statute of x Ed. 4. which en⸗ 
acts, That the County of Lancaſter be a County /Palatine,(which 
perhaps would have otherwiſe determined by the Attainder) and 
that ft be Parcel of the Dutchy, and that there de Dfficors and 
Counſellozs fo the Guiding of the Came Dutchy, and of the par; 
ticular Officers, Miniſters and Tenants, and Jnhabitants there- 
of, in as great, ample and large :Fomn, as Henry calling himſelf 
King Henry the 5th, at any Time herein had uſed and enjoyed 
lawfully ; and further, Chat in the ſame Dutchp be! uſed, had 
and occupied all ſuch Freedoms; Liberties, Franchiſes, P2fvi- 
leges, Cuſtoins and 'Jurisdictions as were uſed therein lawfidly. 
Theſe Mods would not of themſelves give a Caurt of Equity, 
but are relative to what was founerly.; and the JIzecedents that 


CA 
mr 


have been pꝛoduced, are an Evidence that there was ſuch a Ju- 
risdicton exerciled befoze this Act, which is confirmed and elta- 


e have no full Account of its Dziginal, but there are ſuch 
Paints and Footſteps ot it, that we muſt preſume it 4awful ; oz 
otherwiſe, tis not to be thought that the Act would reker to it. 
Holt's Caſe agrees, That they have a Court of Equity, and ſa as 
tis repoxted in Rolle, tho there is a Miſtake in the Repozt, where 
tis ſaid, That the Dutehy have no Jurisdition of ſuch Lands as 

lie out of the County Palatine, tho holden of the Hing; but poſſi- 
bly they may extend their Jurisdition too far, when they _ 
8 
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Raym. 212. 
2 Keb. 829. 


Bills concerning Lands lying out of the County Palatine, with. 
in the Pꝛecinct of the Dutchy, but not holden. But that Matter 
is not now in Queſtion. 

I think no Pꝛohibitton ought to go in this Caſe | 

Firſt, Becauſe the Statute of 1 Ed. 4. makes the County Pa: 
latine Parcel of the Outchy. | 

Secondly. Fox that the Statute refers to the Jurlsdiction fog 
merly exerciſed, and appoints: the Tenants and Jnhabitants ot 
the Dutchy to be under the lame Regulation. And fo2 that, there 
are ſuch Bultitude of Pꝛecedentg ot Pꝛoceepings in this Nature, 
(and allowing Tranſmiſſion: of Caules plelds them a Jurisdittion) 
ka the Space of 200 Pears, and ſo many. Mens Eſtates depend 
upon their Decrees., which have been made with the Affiſtance of 
o many learned Judges, which at all Times have been called tg 
afliſt in this Court, that it would be vey unreaſonable and incon 
venient to unſettle them. 

Upon a Quo Warranto the Batter might be mo2e fictly eras 
mined, than it is fit to do upon a Pzohibition. 

And Twiſden and Rainsford concurred, That no Pꝛohibition 
ought to go. 

Jt was then objedted, Chat this Bill was not well erhibited, 
tox it was directed Cancellario only; whereas the Court is holden 
coram Cancellario & Concilio 

Hale faid, That would not be material; fox fn Ed. iff 8 Time the 
Style of the King's Bench was coram Rege & Concilio, and the 
CUrit de Ideota examinando; commands the Jdeot te be bzought 
coram nobis & Concilio noſtro apud Weſtmon'z and anctently 


Bills were lo directed in Chancery, but fince have been altered, 
| 27 Maddy 7 ca. 


Te Maddy wes indicted, fox that he ex akte ſaa præcogitar 
felonice murdfavit Franc Mavers, upon which he was arraigned 
at the 'AM3es in Southwark, and pleaded Mot guilty ; and the Ju- 
ry found a'Spectal'Uerdict, by the Direction of Juſtice Twiſden, 
then Judge of Aſſze there, which was to this Effet: 

That Maddy coming into bis Houſe, found Mavers in the dd 
_ of Adultery with his the ſaid Maddy's (Uife, and he immediately 
took up a Stool and truck e on the Head, lo that he in⸗ 
ſtantiy died. | 

They found that Maddy had no pꝛecedent Malice towards bim, 
and (o left it to the Judgment of the Court, whether this Were 
'MWurder 02Danflaughter ? 
Che Recozd was this Term removed into the King's Bench by 
Certiorari, and Maddy bꝛought by Habeas Corpus. And the. Coutt 
were all ok Opinion that it was but Banſlaughter, the Pꝛovo⸗ 
cation being exceeding great, and found that there was no ot 
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cedent Malice; and it was taken to be a much ſtronger Caſe 
than Royley's Caſe, 2 Cro. 296. where the Son of Royley coming 
home with a bloody Noſe, and telling his Father that ſuch an 
one beat him in ſuch a Field, to which Field (which was a Mile 


— 


off) the Father immediately run, and found him that had beat his 


Son there, and killed him, all which was found upon a Spectal 
Uerdict, and reſolved to be but Banſlaughter. Wen 

But Twiſden ſaid, There was a Caſe found befoze Juſtice 
Jones, which was the ſame with this, only it was found, That the 
Piiſoner, being infozmed of the Adulterer's Familiarity with his 
Wife, ſaid, he would be revenged of him, and after Finding him 
in the Ac, killed him, which was held by Jones to be Murder. 
Uhich the Court ſaid might be ſo, by Reaſon of the kozmer De⸗ 
22 of his Intent; but no (ſuch Thing is found in the pe⸗ 
lent . 8 225 


Barber verſus Fox. 


FT kin. 22 Car. 2. Rot. 855. In an Aſſumpſit the Plaintiff ve- dns. 23h; 
clared, That the Anceſto2 of the Defendant became boun- 8c 1 $a11. 

den to him in a certain Sum, and afterwards died, and that he 23, 25. 

demanded it of the Defendant being his Heir; and the Deken⸗ 13, 


foꝛ ſuch a Time, pꝛomiſed he would pay him. 

To this the Detendant pleaded Non Aſſumpſit, and a Cerdict 
was found fo2 the Plaintitf. 
It was moved in Arreſt of Judgment, fo2 that at the Time of _ _ 
the Pꝛomiſe there doth not appear, that there was any Cauſe of 2 not 
Sult againſt the Heir ; fo2 tis not ſet fozth, that the Anceſto2 did 
bind his Heirs, and the Conſideration is not here to fozbear to 
ſue generally, but to ſtay a Suit againſt the Defendant, whom 
he could not (ue. | 

Co which it was anſwered, That after a Uerdi# it ſhall be in. auen 120 
tended there was Cauſe of Suit, as Hob.216. Bidwell and Catton's 19 ⁊ à 
Caſe, An Attomep bꝛought an Aſſumpſit upon a P2omiſe made to 
him, in Conſideration that he would ſtay the Pzoſecution of an 
Attachment of [2ivilege; and there held, That it need not appear 
that there was Cauſe of Suit, fo2 the Pꝛomiſe argues it, and it 
will be pzeſumed. And here tis a ſtrong Intendment, that the 
Bond was made in common Fozm, which binds the Weirs. 

But Judgment was given againſt the Plaintiff; fo2 the Court 
ſaid it might be intended, that there was Cauſe of Action, if the 
contrary did not appear, which it doth in this Caſe, fo2 the Bond 
cannot be intended otherwiſe than the Plaintiff himſelf hath ex- 
preſſed ft, which Chews only, That the Anceſtoz was bound. And 


% 


whereas it was ſaid by the Plaintiff's Counſel, That this would 


5 


Hale 


artaint the Jury, they finding Aſſumpſit upon a void Pꝛomile 


dant, in Conſideration that the Plaintiff would fozbear to ſue him ut 
1 81 31,24 + 
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2 Keb. $24. 


Hale ſatd there was no Colour ko; that Conceit, the Plaintx 
having pꝛoved his Pzomiſe and Conſidetation as twas laid in the 
Declaration, which is the only Thing within their Charge upon 


non Aſſumpſit, modo & forma. 


Bulmer verſ#s Charles Pawlet, Lord Saint John. | 


| be an Ejetment upon a Trial at Bar this Queſtion aroſe upon 
the Evidence. | | | 
Tenant fo2 Life, Remainder in Tail to J. S. join in a Fine, 
J. S. dies without Jfſue z CUhether the Conuſee ſhould hold the 
Land fo? the Life of the Tenant fo2 Life? + 

Serjeant Ellis pzefſed to have it found Specially, tho" it is re. 
ſolved in Bredon's Caſe, That the Eſtate of the Conuſee ſhall 
have Continuance; but he ſaid it was a ſtrange Eſtate, that ſhould 
be both a determinable Fee, and an Eſtate pur auter vie; and he 
cited 3 Cro. 285. Major and Talbot's Caſe, where in Covenant 
the Plaintiff ſets foꝛth, That a Feme Tenant fo2 Life, Remain: 


det in Fee to her Þusband, made a Leaſe to the Defendant foz 


Pears, wherein the Defendant covenanted with the Leffozs, their 
Þetrs and Aſſigns, to tepair; and they conveyed the Reverſion to 
the Plaintiff, and koz Default of Reparations, the Plaintif 
bought his Action as Aſſignee to the husband: And reſolved to 


the Fee. | 
The Court ſaid, Bredon's Caſe was full in the Point; but the 
Realon there given, Hale ſaid, made againſt the Reſolution ; fo? 


 *tis ſatd, That the Remainder in Tail paſſes firſt, which if it 


to the Caſe in i Inſt. A Man ſeized in the Right of his UUife, 


does, the Freehold muſt go by Map of Surrender and ſo d2own; 
but they ſhall rather be conſfrued to paſs inſimul & uno flaty, 
Hob. 277. Jn Engliſh's Caſe it was reſolved, Jf Tenant ko; 
Life, Remainder in Tail to an Jnfant join in a Fine, if the Jn: 
fant after reverſe the Fine, yet the Conuſee ſhall hold it fo? the 
Life of the Conuſoz, 1 Co. in Bredon's Caſe, and he reſembled it 


and entitled to be Tenant by the Curteſy, joins in a Feoffment 
with his TUife, the Heir of his Mike ſhall not avoid this during 
the Hugband's Life, | 

Nevertheleſs he told Ellis, That he would never deny a Spe- 
cial Uerdi# at the Requeſt of a learned Man; but it appe 


Defendant bought it of him, and the Jury were diſcharged. 


3 | | Sacheverel 


be well bzought, becauſe the Mike's Eſtate paſſed as dꝛowned in 


aring, 
that the Plathtiff had a good Title after the Life ſhould fall, the 


k « 
* 
| 


1 
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Sacheverel verſus Frogate. 


A. 23 Car. 2. Rot. 590. In Covenant the Plaintiff beclated, ute 148. 
That Jacinth Sacheverel, ſeiſed in Fee, demiſed to the Defen- 4 
dant certain Lands fo? Years reſerving 1201. Rent. And therein 1 Ley. 13. 
was a Covenant, That the Defendant ſhould Yearly, and every * 798, 
pear during the ſaid Term, pay unto the Leſſoz, his Erecutozs, 3. 
gdminiſtratozs and Aſſigns the ſaid Bent; and ſets fozth, how Vide antes 
that the Leſſo2 deviſed the Reverſion to the Plaintiff, and foz “ 
120 l. Rent ſince his Deceaſe he bzought the Action, 
The Defendant demanded Oper of the Jndenture, wherein the 
Reſervation of the Rent was Yearly during the Term to the Lel⸗ 
ſoz, his Executo2s, Adminiſtratozs and Aſſigns, and after a Co- 
venant prout the Plaintiff declared, and to this the Defendant 
demurred. 
Jt was twice argued at the Bar, and was now ſet down fo 
the Reſolution of the Court, which Hale delivered with the Kea⸗ 
ſons. 5 
He laid, They were all of Opinion koꝛ the Plaintiff, Fo2 what Lev. 13. 
Intereſt a Man hath, he hath it in a double Capacity, either as a 
Chattel, and ſo tran\miſible to the Executoꝛs and Adminiſtratozs, 
a as 2 Inheritance, and ſo in Capacity of tranſmitting it to 
Then ik Tenant in Fee makes a Leaſe, and reſetves the Rent 
to him and his Executoꝛs, the Rent cannot go to them, fo? there 
is no Teſtamentary Eſtate. On the other Side, It Leſſee fo2 100 
Pears ſhould make a Leaſe fo; 40 Pears, reſerving Rent to him 
and his Þeirs, that would be void to the peir. 1 
Now a Reſervation is but a Return of ſomewhat back in Re- 
_ tribution of what paſſes ; and therefoze muſt be carried over to the 
Party which ſhould have ſucceeded in the Eſtate if no Leaſe had 
on _ and that has been always held, where the Neſer vation 
general, ' . 128 0 | 
So, tho it doth not pꝛoperly create a Fee, pet tis a deſcendible 
Eſtate; becauſe it comes in lieu of what would have deſcended; 
therefoze Conſtrutons of Reſervations have been ever accozding 
to the Reaſon and Equity.of the Thing. | 
Jf two Joint-Tenants make a Leaſe, and reſerve the Rent to co. Lit. 47-- 
one of them, this is good to both, unleſs the Leaſe be by Jnden- R. Ab. 408. 
ture, becauſe of the Eſtoppel ; which is not in our Caſe, foz the 
Erecutozs-are Strangers to the Deed, _ 1 oy 
'Tis true, if: A. and B. join in a Leaſe of Land, wherein A. hath 
nothing, reſerving the Kent to A. by Jndenture, this is good bp 
Eſtoppel ta A. But in the Earl of Clare's Caſe it was reſolved, 
That where he and his Mike move a Leaſe reſerving a Tent 2 
| 5 imſelt, 
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— = btmſ(cif and his Ilie and his Heirs, that he might bzing Debt fo 

the Rent; and declate as of a Leaſe made by himſelf alone, and 

the Reſervation to himſelf fo2 being in the Caſe of a Feme Co. 

2 there could be no Eſtoppel, altho' ſhe ſigned and ſealed the 
eaſe. | 

* There was an Indenture of Demiſe from two Joint-Tenants 

reſtr ving 201. Rent to them both; one only ſealed and delivered the 

Deed, and bought Debt fo2 the Rent, and declared of a Demis 

of the Boiety, and a Reſervation of 101. Rent to him. And te. 

Colvrd that he might. Between Bond and Cartwright (which ſee 

| befoze) and in the Common Pleos, Paſ. 4o. Eliz. Tenant in Cal 

Antea 136. made a Leaſe reſerving a Rent to him and his Heirs, Jt was te. 

Hardreſs 59. ſolved a good Leaſe to bind the Entafl, fo2 the Rent ſhall go to thy 

Heir in Tail along With the Reverſion z tho' the Reſervation were 

to the Heirs generally. Foz the Law uſes all Jnduſtry imaginable, 

to confozm the Reſervation to the Eſtate, Whitlocke's Caſe, 900. 

is very full to this, whete Tenant fo2 Life, the Remainder over 

fo ſettied by Limitation of Uſes, with Power to the Tenant fo) 

Life to make Leaſes, who made a Leale reſerving Rent to him, 


bis Heirs and Aſſigns. e 
he Remainder might have the Rent up- 


Reſolved, That he in t 
on this Reſervation. | 

So put the Caſe, That Leſſee fo2 100 Pears ſhould let ko; 50, 

reſerving a Rent to him and his Heirs during the Term; J cov 

teive this would go tothe Exetutoꝛ. Tis true. if the Lefſo? reſerves 

the Rent to himſelf ; tis held, it will neither go to the Þelr oz Exe: 

cutv2 2 But in 27 Hl. 8, 19. where the Reſervation is to him and 

his Afiqns, it is ſaid, that it will go to the Hefr. And in the Cale 

at Bar the Mozds, Executozs and Adminiftratozs are void ; then 

is as much as if reſerved to him and his Afſigns during the 

Hard. 92,23, Term, which are expꝛels Moꝛds declaring the Intent, and mul 

94, 95 govern any implied Conſtrutton, which is the true and particulat 

eaſon in this Cale. 

The old Books that have been cited have not the Moꝛdg, during 

the Tttm. Vid. Lane 256. Richmond and Butcher's Caſe indeed 

is judged contrary in Point, 3 Cro. 217. but that went upon a mi 

taken Ground, which was the Manulcript Repozt, x2 E. 2. Cher? 

as J ſuppoſe the Book intended was, 11 E. 3. Fitz. Aſſire, 86. fot 

. J bave appointed the Wanufcript ok E. 2. (which is in Lincolns· Inn 

6 Co. 62. LIbꝛary) to be ſearched, and there is no ſuch Caſe in that Pear of 

E. 2. The Caſe in the 12E. 3 is, A Man ſeiſed of two Acres, let one 

reſerving ent to him, and let the other, reſer bing Rent to him and 

bis Heirs; and reſolved, That the firſt Reſervation ſhould determine 

With his Life, fo2 the Antitheſis in the Reſervation makes a ſtrong 

. Implication that he intended fo. In Wotton and Edwin's Caſe, 

$ Jac. the Moꝛds of Reſervation were, Yielding and paying - = 

FT | Leſſor, 
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Leſſor, and his Aſſigns. And reſolved, That the Kent determined 
upon his Death. In that Caſe there wanted the effeftual and 0- 


perative Clauſe, during the Term. 


The Caſe of Sury and Brown is the ſame with ours fn the CUozds Ec 23; 
of Reſervation ; and the Aſſignee of the Reverfion bzought Debe, 
and did not aver the Life of the Leſſoz. And the Opinion of Jones, 
Croke and Doderidge was fo? the Plaintiff; Latch's Rep. 99. 
The Law will not ſuffer any Conſtructton to take away the E- 
nergy of theſe Mods, during the Term. 1 
Ff a Pan reſerves a Rent to him o2 his Heirs, tis void to the 
peit, 2 Inſt. 214. a.” But in Mallory's Caſe, 5 Co. where an Ab- 
bot reſerved a Rent during the Term to him oz his Succeſſo2s, tt 
was reſolved goon to the Succeſſoz. A, 
It is ſaid in Brudenel's Caſe, 5 Co. That if a Leaſe be made fo 
Pears, if A. and B. ſo long live, if dne of them dies the Leale deter: 
mines, becauſe not ſaid, Jf either of them fo long lives. So it is 
in Point of Gzant, But it is not ſo in Point of Reverſion, fo? Paſl. 
4 Jac. in the Common Pleas between Hill and Hill, the Caſe was Co Toft. 123, 
a Coprholder in Fee, (where the Cuſtom was fo2 a CUidow's E. 
ſtate). made a Leaſe by Licence, reſerving Rent to him and his 
Cite during their Lives, (and did not (ay, Oz either of them,) 
and to his Heirs. Jt was reſolved, 
 Firff, That the Mike might have this Rent, tho' not Party 
to the Leaſe, 2 5 
Secondly, That tho' the Rent were reſerved during their Lives, 
pet it ſhould continue fo2 the Life of either of them; fo2 the Re- 
verſion, if poſſible, will attract the Rent to it, as it were, by a 
kind cf Pagnetilm. Antea 148. | 


Hoskins verſes Robins. 


Replevin foz ſir Sheep. The Defendant makes Conuſance, PoVexten 
&c. fo: Damage Feſant : The Plaintiff replied, That the * 123. 
Place where was a great Waſte, Parcel of ſuch a Manoꝛ, within 2 Sung. 324. 
which there were Time out of Bind Copyhold Tenants, and that ! _ 115 
there was a Cuſtom in the Manoz, that the ſaid Tenants ſhould : Keb. 557, 
have the ſole and ſeveral Paſture of the Caſte, as belonging to r 
their Tenements, and ſhews that the Tenants licenced him to 26 *f® 
put in his Beaſts. 8 
The Defendant traverſes the Cuſtom, and found koz the Plain⸗ 
tiff. The Exceptions, moved in Arreſt ok Judgment, were now 
lpoken to again. 5 


Firſt, That the Cuſtom to have the ſole Paſture, and thereby — ihe 


to exclude the Lo2d, is not allowable. Jt hath been ever held, ge. 
That ſuch a Pꝛeſcription foꝛ Common is not good, and why ſhould Sund. 347, 


the ſame Thing in Effect be gained by the Change of the Name: .. 
She * + 517. 
T9 


That 
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That Pꝛeſcription fo2 Paſture, and Peeſcription fo? Common ig 


the lame Thing, vid. 3 Cro. Daniel v. Count de Hertford 542. Ah 


Rolle Tit. Preſcription, 267, it is held, A Man may claim Common 
fo2 half a Pear, excluding the Lo2d; and that one cannot p2eſcrihe 
to have it always ſo, is not becauſe of the Contradidion of the 
Term; fo2 if the (ole Fecding be but fo2 half a Pear, tis as im. 
p2oper to call it common; but the true Reaſon ſeems to be, be. 


_ cauſe it ſhould in a Manner take away the whole Pꝛoſit of the Sol 


2 Saund. 326. 


Poſtea 390. 


from the Lozd, and he ſhould by ſuch Uſage loſe his greateſt &yj. 
dence to pꝛove his Title; foz it would appear that the Land was 
always fed by the Beaſts of others; it would be very miſchievoug 
to Los, who live remote from their Waſtes, oz that ſeldom put 
their Beaſts there (as many Times they do not) ſo that by the Te. 
nants ſolely uſing to feed it, they ſhould loſe their Jmpzovementg 
p2ovided fo2 the Lows by the Statute, and ſo' come at laſt fo 
want of Evidence to loſe the Soil it ſelf. _ 

Secondly, This Cuſtom is laid, To have the ſole Feeding belong: 


ing to their Tenements, and tis not ſald fo2 Beaſts levant and cou- 


chant, 02 averred that the Beaſts taken were ſo. 15 E. 4, 32. and 
Roll. Tit. Common 398. Fitz. Tit. Preſcription 51.4 Man cannot 
pꝛeſcribe to take Eſtovers as belonging to his Houſe, unleſs he avers 
them to be ſpent in his Houſe, Noy 145. So 2 Cro. 256. tho' the 
Pzeſcription was there to take omnes Spinas, fo; it is neceſſary 
to apply it to ſomething which agrees in Nature to the Thing. 
Brownlow 35. | | 

Thirdly, Here the Plaintiff juſtifies the Putting in his Beaſts 
by a Licence, and doth not ſay it was by Deed, whereas it could 
not be without Deed ; and ſo is the 2 Cro. 575. | 
Fourthly, Thoſe Defeits are not atded by the Uerdi#, koz they 
are in the Right and of Subſtance. But the Court were all of 
ODpinton fo2 the Plaintiff. 
Firſt, They held the Pꝛeleription to be good, and being laid as 
a Cuſtom in the Wanoz, it was not needful to erpzeſs the Copy: 
hold Eſtates : Jt doth not take away all the P2ofit of the Land 
from the Loꝛd; fo? his Intereſt in the Trees, Pines, Buſhes, &c. 
continues. Co. Inſt. 122. a. is expzeſs, That a Pꝛeſcription may 
be fo2 ſola & ſeparalis paſtura; and if it may be fo2 half a Pear, 
upon the ſame Reaſon it map be fo2 ever. An Intereſt of this Na- 
ture might have commenced by G2ant. 18 E. 3. The Lozd granted 
to the Tenant that he would not impꝛove; tho' it may be ſuch a 
Gant were not good at this Day. | 

The Court were agreed in this Point, in the Caſe between Potter 
and North bꝛought here about thzee Pears ſince ; the pzincipal Doubt 
in that Caſe was, Whether the Freeholders and Copyholders could 
in Pleading alledge a joint Preſcription fo2 the ſole Paſture 2 And 
fo2 the Miſchief alledged that this might be obtained from every 
LOW, that had not of a great many Years uſed his Common ; 


Hale 


- 
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Hale ſatd, It would not be ſuffictent to pꝛove an Uſage foꝛ the ſole 

Paſture, to ſhew that the Tenants had only fed it; unleſs it were 

pꝛoved alſo, that the Lozd had been oppoſed in putting fn of his 

Cattle, and the Cattle impounded from Time to Time; | ; 

To the ſecond Objeckion: They held that Levancy was not ma- * $aun4.3:6, 

terial in this Caſe, becauſe the ſole Feeding is claimed. So where 

Common fo? a certain Number of Beaſts is claimed, tis poſſible 

between the Tenants there map be ſome pꝛopoꝛtioning of it, that 

one may not eat up all from the reit; but tis not material to 

the Owner of the Soll. And Twiſden ſafd, Jt was reſolved in 

this Court, between Stonell and Maſſelden, That the want of d. 

verment of Levancy and Couchancp was aided by a Uerdif. | 
Thirdly, Tho the Licence is not ſhewn to be by Deed, they Ante 23, 

reſolved it was well enough. CTis true, if the Licence were to [\+ 917 

make Title againſt the Party which gave it, there would be great- 38. 

er Queſtion : Foz tis nothing to the Plaintiff, who it appeats had 

no Damage; at the moſt, it is but a Pilpleading atfded by 32 H. g. 

And the Plantiff waved this Matter, and took Jffue upon the Cu- 

om, which is the material Point, and it is found againft him. Vide 2 Cro. 

There might have been moze Colour upon a Demurrer. Antea 37” 

123. Pollexfen was againſt this Judgment, as may be ſeen in his 

Report, and held the Cuſtom was void. 13, 14, Ge. 


Anonymus. 


Pꝛohibition was granted to a Suit fo2 Fees in the Eecleſi- » Mod. 161, 


aſtical Court by an Apparitoz, upon a Suggeſtion, That b. 81, 


there were no ſuch Fees due by Cuſtom, = | 
Fo? that is triable by Law, and not by a decimaria o; vicenaria 4,Mod 244 
| Preſcriptio, which is allowed in their Courts: But they may ſue ! $a 335, 
there fo2 their due and cuſtomary Fees, 333. 


Brell verſus Richards. 


Ee upon a Judgment in the Common Pleas, in an Eject -; Keb. 53, 
ment againſt eight Defendants, and the Writ was, Ad grave 
dampnum ipſorum; the Judgment was only agafnſt three, and 
the other five were acquitted, The Erroꝛz was affigned'in the Non- 
age of the thꝛee. | 

Jt was moved, Whether the Urit of Erroꝛ was well bꝛought; 
02 whether the Judgment ſhould be reverſed in toto ? | 

The Court reſolved, That the TUrit was good, tho' it: might cro. EI. 154. 
be alſo ad damnum only of thoſe convicted : But being only in the 28 198 
Nature of a Commiſſion, whereby the Ming commands rhe Ev- vets. 529. 
£025 to be examined, this Matter is not material. | 


, 8 And 


\ 
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— And Twiſden ſaid, That the conſtant Practice is fo? all ta join 


And they all held, That the Judgment ought to be reverſed . 
gainſt all, 


* 


Sir Anthony Batewan's Caſe. 


Antea 5, 16 Pon a Trial at Bar, the Queſtion was, Whether he wer, 
2 a Bankrupt 02 no? 


- 


. 


Jt was pꝛoved that he was a Turky Merchant, and traded in 
the Pear 1656, but it was not pzoved, That he had afterward 
impozted 02 exported any Thing; but having the Effects of his fo. 
mer Trade by him to a great Ualue, he ſhewed them to ſeveral, 
and obtained the Loan of divers Sums of Money upon the Cre. 
dit of them. 8 N | | 

Aitea 29 The Court held, That this bꝛougbt him within the Statute, ko 

Sid. 411. ſuch Debts as he contrafted after 1656, otherwiſe the Miſchief 
would be great; fo: Men cannot take Notice when another with⸗ 
dzaws his Trade, oz when he commands his Facto2s beyond Seq 
to deal no further fo2 him; but they ſeeing great Quantitfes of 
Goods. and MWerchandize in his Hands, are apt to truſt him: 
CAherefoze tis fit that they ould be relteved by the Statute, 


| Legg and Richards. 


N Adminiſtrato2 brought a Writ of Erro2 upon a Judg: 
ment given in an Ejetment againſt the Jnteſfate. 

Jt was held, That he ſhould pay no Cofts,.tho' the Judgment 

were affirmed, and the TUrit bzought in dilatione Executionis. 


1 Mod. 77. 


The Bi ſhop of Exeter verſus Starr. 


Raym. 225. Debt upon a Bond, the Condition recited, That whereas 

18 814, 1 the Obligoz was excommunicated fo2 not coming to Church, 

: Lev. 36. And that the now Plaintiff at his Inſtance and Requeſt had ablal⸗ 

3 Keb. 219, bed him: That if he ſhould obey all the lawful Commands of the 

266. Church, that then, &c. 

Che Defendant demurred, ſuppoſing the Condition to be a: 
gainſt Law, and ſo the Bond void. | 

Hale ſaid, It a Man were excommunicated, there was a {lit 

De cautione admittenda ; and ſometimes they took an Oath of the 

Party, ad parendum omnibus Eccleſiæ mandatis licitis & honeſtis; 

and that was called Cautio juratoris; and ſometimes Cautio pig: 

| noratitia was given. | 

1 Bulſt. 422. He laid alſo, Jt was held 8 Car. in Com' Banco, that where tht 

| Cccleſiaſtical Court took a Bond of an Adminiſtrato?, to make Di- 

. tribution of what remained of the JInteſtate's Eſtate after Debts 


and Legacies ſatisfied, oꝛ to diſpoſe ſo much to pious Uſes, that 
4 the 
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the Bond was void ; fo? they pꝛeſumed the Patty in ſuch Caſes 
to be under a Kind of Coertion. Et adjornatur. 


— 


—_—y 


Iſaac verſus Ledgingham. 


N a Replevin, the Defendant avowed koz a Suit of Court. « M04. 14. 
The Plaintiff replies, and confeſſeth himſelf Tenant of the * $i: 36:- | 
Hano2z and ſaith, That there are very many Tenants of the 1 
Mano?, and that there is a Cuſtom, That if thoſe Copyholders 36: 
which live remote from the Danoz, pay Tight Pence to the Stew- b 3% 
ard of the Court fo2 the Lozd, and 1 d. to himſelf foz the entring N. Lurw. 47, 
of it, that they ſhould be excuſed of doing their Sutt fo2 one 373. 
Pear aſter the ſaid Payment ; and alledgeth, That he lives 10 
Miles from the Wanoz, and that he tendzed the 8 d. and 1d. and 
both were refuſed. : 

To this the Avowant demurred 2 

Firſt, The Cuſtom is unreaſonable z koz by Means of it no 
Court can be kept, if ſo be all the Tenants live remote. 

Secondly, The Plaintiff hath not bzought himſelf within the 
Cuſtom ; fo? that is to be diſcharged upon Payment, and not upon 
Tender and Refuſal ; And the Conſtrution of Cuſtoms is always 
ſtrict to the Mozds, and not with that Latitude as is uſed in Con- 
tracts, 

Hale. 'Tis Cuſtom gives the Suit, and confequently map qua- via. 2 vent. 
lify it : The Ooubt ariſes, becauſe the Pſaintiff hath not alledg'd, 29:- 
that there are any Tenants live near o2 within the Mano? ; oz whe- 
ther that ought to be ſhewn on the other Side, if it be not ſo; be- 
cauſe the Intendment is ſtrong, that there are. Therefoze a By-Law 
in a Bano?2 binds the Tenants without Notice; becauſe they 
gre ſuppoſed to be within the Banoz. 

Foz the other Matter they all held, That Tender and Refuſal 
was-as much as Papment, | | 

And Twiſden ſaid, Jt was reſolved, where an Award was made s co. 56. 
that A. ſhould pay B. 101. and that B. ſuper receptionem decem li- * Lot. 203. 
brarum ſhould releaſe, that he was bound to releaſe it, if the Bo- „ % 
ney were offered, tho' he ſhould refuſe it. TUberefoze they gave 
Judgment koz the Plaintiff. 


Sir John Coriton and Harvey verſus Lithby. 


Aſch. 22 Car. 2. Rot. 33 1. In an Adlon upon the Caſe the: Saund. 11 4 
Plaintiffs declared, That there were four ancient Mills with- 288, 
in the Pan. 2 Keb. 803, 
And that J. C. was ſeiſed in Fee of two of the Mills, and J. H. Ke. 
of the other two; and laid a Pꝛeſcripttan in each, That they had 
kept the Mills in Repair, and found Gzinders, to the Intent 
that 


= 
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that the Tenants of the Mano might grind at them; and that 
Time out of Mind the Tenants had ground omne frumentum, tg 
be ſpent in their Houſes, at the Mills of J. C. oz at the Mills of 
J. H. And fo? that the Defendant ſpent Ton which was ground at 
neither of the Mills, they bzought this Acton. fares 

To this Declaration the Defendant demurred: | 

Firſt, Foz that they join in the Action, and ſo the one ſhall te. 
cover Damages fo2 not Gzinding at the other's Mill, which is no 
Loſs to him. | 3 
Hob. 189. Secondlp. The Pꝛeſcription is fo: Gzfnding all the Con to be 

fſpent in the Houſes of the Tenants, which is unreaſonable ; fa; a 
great deal of Coꝛn is uſcd which is not pꝛoper to grind. So it was 
ſaid to be adjudged between Aylett and Charleſworth 1654. in B. R. 
that the Pꝛelcription ought to be laid fo? all Cozn, triturandum & 
conſumendum in their Houſes. And this laſt Exception was held 
to be material by all the Court. 

But they conceived the Ation might be bꝛought by both; foz 0: 
therwiſe there could be no Remedy upon the Pꝛeſcription. Foz 
ſingly they could not bzing it, becauſe Gzinding at any of the Mills 
would excuſe the Defendant. + | 

But Hale ſaid, the Declaration was naught; becauſe it fs, That 
the Defendant ought to grind at the Mills of J. C. oz J. H. which 
is true, if either of them hath an ancient Mill, altho' the other hath 
no Pꝛetence 02 Right upon the Pꝛeſcripton: And therefoze it ought 
to have been laid thus; That ſuch Con, &c. as was not ground 
at the Mtlls of J. C. ought to be ground at the Mills of J. H. and 

then have averred, That the Defendant's Com was ground at 
neither of them. Jt was adjudged foz the Defendant. 


Skinner verſus Webb. 


Vide 1 Salk. DE Caſe was this: A Judgment was recovered in this 
5 Riod. 2290 Court in an Action upon the Cale upon a Bill of Exchange, 
Emilio cafus and a Scire facias was bzought Quare execution', &c. and a Judg: 
& ſmile Ju- ment upon that; upon which a Writ of Erro2 was bzought in the 
2 Keb. 849. Exchequer-Chamber, and the Judgment was affirmed; after which 
_ 17 4 the Defendant died, and a Scire facias(reciting the Judgment, and 
Mod. 79. Affirmance of it in the Exchequer-Chamber) was bꝛought againſt 

the Adminiſtratoz, and Judgment had upon that; and the 9d- 

2 bzought Erroz upon the Judgment in the laſt Scire 

Aclas. , | n | . 

The Court were moved, not to allow this CUrit of Erroz, 0! 
at leaſt not to ſuperſede Execution, by Reaſon of its being a le- 
.cond Writ of Erroz. | * 0 

And the Court held, that this TUrit of Erroz did not lie into 
the Exchequer-Chamber ; tho' it hath been reſolved, that ſuch m_ 
.”, « | 


nnn. 
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of. Etro? lies in the Exchequer-Chamber, (by the Statute of the 1 Mod. 79. 


ntea 38. 


27th of Eliz.) upon a Judgment in a Scire facias, recober'd upon Hob 53. 


a Judgment in an Action bzought by Bill in this Court z becauſe 
'tis in. Execution of the Judgment, and is (as it were) a Piece 
of the firſtAﬀion. Dtherwile of a Judgment in a Scire facias up⸗ 
on a Recognizance, oz the lie. | 3 

Now this Sci fa is brought upon a Judgment affirmed in the 
Etxchequer-Chamber, which therefoze is p2ivileged-from any other 
{Urit of Erro2 to be bzought upon it there: So that this Crit of 
Ettoꝛ can be bꝛought only upon the Judgment given in the Scire 
facias; id therefoze it doth not lie into the Exchequer Chamber. 


Jacob Half Caſe. 
5 was made to the Low Chief Juſtice by divers of 


the Inhabitants abont Charing-Croſs, That Jacob Hall was 5 


erecing of a great Booth in the Street there, intending to ſhew 


bis Feats of Aﬀtvity, and Dancing upon the Ropes there, to their 


great Annopance, by Reaſon of the Crowd of idle and naughty 
People that would be dzawn thither, and their Appzentices in⸗ 
veigled from their Shops. 5444640 I ANT BRAS 

Upon this the Chief Juſtice appointed him to be ſent foz into 
the Court, and that an Jndictment ſhould be pꝛeſented to the 
O2and Jury of this Batter ; and withal the Court warned him, 
that he houtd p2oceed no further. Nip 

But he being diſmiſſed, they were p2eſently after inkozmed, 
That he cauſed his Mozkmen to go on. TUhereupon they com- 
manded the Marſhal to fetch him into Court: And being bꝛaught 
in and demanded, How he durſt go on in Contempt of the Caurt? 
He with great Impudence affirmed, That he had the King's War- 
rant for it, and Promiſe to bear him Harmleſs. : 

Then they required of him a Recognizance of 3001. that he 
Gould ceaſe further Building; which he obſtinately refuſed, and 
was committed: And the Court cauſed a Recozd to be made of 


this J2uſance, as upon their own Utew (it being in their May to 


Wäeſtminſter,) and awarded a Writ thereupon to the Sheriff of 
Middleſex, commanding him to pꝛoſtrate the Building. . 

And the Court laid, Things of this Nature ought not to be 
placed amongſt Peoples Habitations, and that it was a Nuſance 
to the King's Royal Palace; beſides, that it ſtraitued the Map, 
and was inſufferable in that reſpet. — HE 


The King verſus Wright: 


2 Cro.17l, 


AYP Indinkment was againſt him fo? Suffering of two Petſong Vide Mod. 


to eſcape, qui commiſſi fuerunt by the Juſtices of the Peace, 


ko an Offence againſt the as of 8 H. 6. of Fozcible Entry. 


Alter 


416. 
3 Salk. 93. 


- 
rn. 
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—Atter a Uerdict fo2 the Plaintiff, and Judgment, a Mrit of Er. 
ro2 was bzought, and aſſigned foz Erroz, That it was not expꝛeſſed 
how the Commitment was, whether upon Uiew of the Juſtices, oz 

Aerdict upon an Indictment; ſo that it doth not appear that they 
were legally committed, nothing of the Pꝛoceedings being let 
fozth, and tis not ſo much as (aid, debito aut legitimo modo 
commiſſi fuerunt. It a Ban be indided of Perjury in his Dath 
ſwozn befoze a Paſter of Chancery; it muſt be ſhewn, that the 

Maſter had an Authozity to take an Dat. 

And the Court doubted at firſt, and commanded the Clerk of 
the Crown to ſearch Pꝛecedents, and he found that they wete 
moſt, debito modo commiſſi; but ſome without that Clauſe: 
And the Court held, it being but Inducement to the Offence 
whereupon this Jndictment ts. that it was well enough alledged, 
and after the Uerdict they muſt intend the Commitment was le: 
gal. Vide Crompton's Juſtice of Peace 252. a. 255. There ate 

6724 two Pꝛecevents like this. | | 

2 Lev, 144. Note, Jt was ſaid by Hale, That upon non Aſſumpſit Jnfancy 

might be given in Evidence, tho upon Non eſt factum it could not, 

So held by ten Judges in Darby and Boxcher's Caſe. 1 Salk, 279, 

That on Non Aſſumpſit, Infancy may be given in Evidence. 


— 


he King verſus Alway and Dixon. 


Aro to reverſe a Judgment upon an Indictment; becaule the 
Award of the Venire was entred, Præceptum fuit Vicecomiti, 
&c. which is moze like an Hiſtozy of the Recozd, than the Recow Ilſe 

it ſelf; fo; it ought to be Præceptum eſt, and ſo are the Pꝛece- 
dents 2 And fo2 this Cauſe it was reverſed, $6 


Waldron verſes Ruſcarit. 


ILL. ult. Rot. 225. In an Ejectment a Special Uerdi# was 
found, That one levied a Fine of all his Lands in St. In- 
derion in Cornwal, and that he had Lands in Portgwyn, and 
that the Conſtables of Saint Inderion exerciſed their Authozity in 
Portgwyn; and that Portgwyn had a Tithing-man. 
2 Keb. 802, And Whether this Fine conveyed the Lands in Portgwyn was 
23 left to the Judgment of the Court ; and reſolved that it did. 
2 Mod. * A Pariſh map contain ten Aus; and if a Fine be levied of the 
from 234, to Lands fn the Pariſh, this carries whatſoever is in any of thoſe 
-+947- 49 ills. So where there are divers Uills, if the Conftablewick of 
2 Cro. 120. the one goes over all the reſt, that is the Superioz oz Bother- 
1 Mod. 78, Gill, and the Land which is the other ſhall paſs per nomen of 
5 7-206, all the Lands in that: And tha tt be found that Poregwyn had a 
Owen 60, Tithing⸗ man, Decenarius, which prima facie is the ſame with a 
| Huron93 Conſtable, and differed little in the Execution of that Office con 
2 4 18 ; cerning 


2 Saund. 393. 
1 Mod. 81. 


1 Mod. 206. 
2 Mod. 47. 


„„ 
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--rning Keeping the Peace; Yet Hale (aid, He was not the ſame 

ficer; and tis found that the Conſtables. of St. Inderion have a 
Superintendency over Portgwyn, and therefoze 'tis but as an 
Hamlet of St. Inderion. But if found that they had diſtinct Con- 
fables, and could not interfere in their Authonty, it woulo be 
otherwiſe. Owen 60. | 


Note, It was ſaid by the Court, That if there be a Conviction Antes zo. 


of a Foxcible Entry upon the Uiew of the Juſtices of the Peace, no 
crit of Erro lies upon it; but it may be examined upon a Cer- 


tiorari. 
FE The King verſus Green & al. 


contained in the Statute of 3 Jac. tendered to them at the 
Seſſions of the Peace. AGE : 

One appeared, and the Entry was Nihil dicit, &c. ideo reman- 
fit Dom Rex verſus eundem indefenſus. 

And the others were convited, and Judgment given quod fo- 
risfaciant omnia bona & catalla, terr' & tenementa Domino Regi & 
extra protectionem Dom' Regis ponantur & committuntur, & qui- 
libet eorum committitur Gaolz. They bzought Erroz. And 

Firſf, Jt was moved, That the Indickment was fo? refuſing the 
Oath contained in the Statute of 3 Jac. in his Anglicanis Verbis, 
= I do truly and ſincerely acknowledge, Oc. that our Sovereign 

ord King Charles the Second is rightful King of this Realm, &c. 
Whereas the Stat. is King James; and the Wozds of the Stat. 
are, That the Juſtices of the Peace ſhall demand of ſuch Perſons 
there mentioned, to take the Oath hereafter following. So that 
tis tied up to that Dath in terminis, and then it cannot be ad- 
miniſtred after the Death of K. James. And the Diverſity of the 
Penning of this Act of 3 Jac. and the At of 7 Jac. was obſerved in 
the laſt ; the Nlozds are, Shall take and receive an Oath according 
to the Tenor and Effect of the Oath contained in 3 Jac. which is 
as much as to lay, the ſame Dath in Subſtance. So the Act of 
1 Eliz. cap. 1. is, That the Oath ſhall be taken according to the 
Tenor and Effect hereafter following. Therefoze it was objected, 
That the Jndictment might have been upon the Act of 7 Jac. but 
not upon 3 Jac. which, it was conceived, was tied up to the Per⸗ 
ſon of K. James, and therefoze determined by his Death. As if a 
Leaſe be made durante beneplacito Regis nunc, it both end by the 
Demiſe of that King that made it: Otherwiſe, if it be durante 
beneplacito Regis, Moor pl. 311. And tho” theſe Statutes. fo2 the 
Dath of Allegiance be general Laws, and need not have been re- 
cited; yet when an Indicment is grounded upon an Ad therein 
menttoned, which will not maintain it, it ſhall not be made good 
upon any other general Ad. n 


2 2 Secondlp, 


Dey were indicted fo2 refuſing to take the Oath of Allegfance — 2 


2 Keb. 825, 


3 
2Show.pl. 51. 


— 
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— Sctondly. Another Matter inſiſted upon fo2 Erroz, was in the 


Entry of the Nihil dicit, which was Ideo remanſit Dom' Rex 
verſus eundem indefenſus, whereas it ought to have been remanet, 


and lo the Recozd it ſelf muſt erpzeſs : But as it is, tis but an 


Piſtoꝛp of the Recozd, and therefoze upon Indickments where the 
Award of the Venire is Przceptum fuit, tis not good, but ſhould 
be Præceptum eſt. 

Thirdly, An Exception was taken to the Venire, which com. 
mands the Sheriff to return «2 probos & legales homines, qui 
nec Dom' Regem nec aliquam partem aliqua affinitate attingunt 
whereas in the King's Caſes his Kindzed map be returned, any 
therein no Challenge to the Favour, neither ought the Sheriff to 
be reſtrain'd from returning them. | 

Fourthly, The Judgment is Committuntur, & quilibet eorum 
committitur, which is an Execution of the Judgment that ſhould 
have been given, and not the Judgment it ſelf, which ought to 
have been Committantur, &c. as tis extra protectionem Domini 
Regis ponantur, and not ponuntur. 

Fifthly, Jt was alledged, That the Statute was miſ-recited 
in two Places. # | 

1. Foz See of Rome, it is mitten Sea of Rome; ſo inſtead of 
_ Romana, it is mare Romanum, which makes it to be no 
Sende. 

2. The Wows of the Statute are, I do declare in my Con- 
ſcience before God, whereas the Jndictment is, I do declare, Gr. 
in Conſcience, and leaves out my. | 

Jt was alſo objected, That the Tos of the Act being, That 
ſuch as refuſe the Oath ſhall incur the Danger and Penalty of Præ- 
munire mentioned in the Statute of 16 R. 2. which enat#s, That 
Proceſs ſhall be made againſt the Offenders therein mentfoned by 
Præmunire facias, in Banner as tis ozdained in other Statutes. 
And it appears that no ſuch Pꝛoceſs was made upon this Jnpict- 
ment; wherefoze the Statute is not obler ved. 

Curia. The firſt Erro2 was diſallowed by all the Court, and 
held clearly, that the Judgment was well grounded upon the 
Statute of 3 Jac. Foz the Maming of the King is but an In⸗ 
ſtance of the Thing as it ſtands at pꝛeſent; and it might as well 
be objected, That the Dath in the Statute is, J A. B. do ſwear, 
&c. And tho ſome Statutes ſay accozding to the Teno2 and 
Effet, and this is the Dath hereafter following, it was held to 
be all one; fo2 accoding to the Tenoz and Effect, and accowing 
to the Moꝛds, are all one, as where a Certiorari is to certify Tc 
norem Recordi. 


The Second was held to be Erro2, and that the Judgment gi⸗ 


. ven upon the Nihil dicit muſt be reverſed ; fo2 there were ſeveral 


Judgments given, viz. One upon that, and another given agalnſt 


the teſt, which therefoze was not affected by that Erroz, The 
2 


3 
— 


Mich. Anno 23 Car. II. in B. R. | 173 


The Fourth was over ruled; foz where the Party is p2eſent, 
the Judgment is always quod committitur, as appeared by the 
Precedents+ | | 

Fifthly, Che Uariances from the Statute were not held to be 
material; fo2 in old Tritings, tis witten Sea of Rome; and 
declating in Conſcience, and tn my Conlcience, are the ſame. 

The ſixth Erro2 was alſo diſallowed, fo2 the Moꝛds of the 
Statute are, Shall incur the Danger and Penalty of Przmunire 
mentioned in 16 R. 2. which doth not neceſſarily bind up to the 
Pooceſs ; but means that ſuch Judgment and Foxfeiture ſhall be; 
and it appearing that the Parties were pzeſent, there was no 
Need of any P2ocels, 8 

But as to the third Exception which was taken to the Venire, vide 16 R. a. 
they ſaid they would be adviſed until the next Term; and they 5 vic) 
told the Pziſoners, (who were Quakers, and had bzought a Pa- very clear. 
per which they (aid contained their Acknowledgment of the King's 
Authozity, and Pꝛokeſſion to ſubmit to his Government ; and that 
they had no Exception to the Matter contained in the Oath, but 
to the Circumſtance only, and that they durſt not take an Path 
in any Cauſe, which they pꝛaped might be read, but could not be 
permitted) that their beſt Courſe was to ſupplicate his Majeſty 
in the mean Time fo? his G2actous Pardon. 


Radly and Delbow verſus Eglesfield and Whital. 


Nan Afton ſur 13 R. 2. cap. 5. & 2 H. 4. cap. 11. fo2 ſuing Admiral ju- 
the Plaintiff in the Admiralty, foz a Ship called the Malmoiſe, oh 
pꝛetending ſhe was taken piratice z whereas the Plaintiff bought : Terz: 
her infra Corpus Com. Jt ſeems there was a Sentence of Ad: = Keb. 828. 
judicatton of her, to be lawful Prize in Scotland in April 1667, 58e © Mos. 
as having carried bellicos apparatus, (i. e. Contraband Goods in « $alk. zz. 
the late Dutch War) and the Plaintiff bought her here under that 3 Lev. 351. 
Title. | | . 
The Libel was, That the Ship belonged to the Defendants, Pol. 308. 

and about January 1665, was laden with Baſts, and had Letters 
of Sake Conduct from the Duke of York to p2otect her from Con- 
cuſſion, &c. and that certain Scottiſh Pivateers did p2atiſe to 
take the ſaid Ship ; and after the Defendants took her, and being 
requeſted, refuſed to deliver her, and that ratione lucri ceſſantis & 
damni emergentis, they ſuffered ſo much Loſs, &c. 
The Defendants pleaded Mot guilty to this Action, and upon Raym. 473. 


the Trial would not examine any Witneſſes, but p2aped the Opi-⸗ Sd. 320. 


nion of the Court; who laid there was good Cauſe upon the Libel, N e 


(which now they muſt take to be true) in the firſt Inſtance fo? the style 418. 
Adiniralty to proceed. Jn 43 Eliz. it was reſolved, Jf Goods 
are taken by Pirates on the Sea, tho' they are ſold afterwards 

| act 
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10, 11. 
Yelv. 92. 
Cro, El. 92. 


ius befoze Hale, who was 
of the Opinion, ut ſupra, then. But becauſe it was a Cauſe of 
Meight, be owered it to be tried at the Bar. And becauſe twas 
koz his Satisfaction, and fo2 a full Reſolution, the Jury was paid 
between the Parties. Mote, A Pꝛoctoz, wozu a Titneſs, ſaid, 
Chen this Cauſe was in the Admiralty, there wag a p2oviſto: 
nate Decree, as they call it, o2 primum Decretum, which is a 
Decree of the Poſſeſſion of the Ship, and upon that an Appeal to 
the Delegates ; but my Lozd Keeper being infozmed, That no 
Appeal to them lay upon it, becauſe it was but an interlocutoyy 
Decree, upon Hearing of Counſel he ſuperſeded the Commiſſion, 
CUhen a Ship is ſo ſeized, upon Security given, tis the 
Courſe of the Admiralty to ſuffer her to be hired out. 8 


Watkins verſus Edwards. 


1 Mod. 286, 88 22 Car. 2. Rot. 408. An Aiﬀtion of Covenant was bꝛought 
> £569, | by an Infant per Guardianum ſuum, fo; that he being bound 
Appzentice to the Defendant by Jndenture, &c. the Defendant 
did not keep, maintain, educate and teach him in his Trade of a 
D2aper as he ought, but turned him- away. 
The Defendant pleads, That he was a Citizen and Freeman 
ok Briſtol; and that at the General Seſſions of the Peace there, 
there was an Ozder made, That he ſhould be diſcharged of the 
Plaintiff fo2.his diſoꝛderiy Living, and Beating of his Baſter and 
Miſtreſs 3 and that this Oꝛder was enrolled by the Clerk of the 
Peace, as it ought to be, &c. To this the Plaintiff demurs. 
The firſt Queſtion was, Whether the Statute extends to all 
Appꝛentices, oꝛ only ſuch as are impoſed upon their Maſter by the 
Juſtices, and compellable to ſerve. And Hale and Moreton in- 
Toney or ea clined, That it did not extend to all Appꝛentices. Twiſden and 
vrentices Rainsford contrary. 
extend only to ſuch Trades as are particularly mention'd in 5 Eliz. 2 Salk. 470. 


Poſtea 308. 
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Mich. Anno 23 Car. II. in B. R. 

Secondly, CUhether they had Power to diſcharge the Paſter of 
his Appzentice, as they might, & e converſo. 

Hale conceived they could not; but cauſe the Servant to have 
due Correftion, in caſe the Maſter complained of him. T | 

Twiſden, Rainsford ant Moreton, contra. Fo he may be ſo in - Hankwor- 
coꝛtigible, that the Maſter cannot keep him without ſtanding in can- WT 5, 
tinual Feat; and in Mich. 21, and Hill. 21 & 22 Regis nunc, upon the 314, 31 
Removal of an O2der of Seſlions from York, it was reſolved, 

That the Baſter might be. eaſed of his Appzentice by the Sefions 
upon juſt Cauſe, And Twilden ſatd, Shelton, Clerk of the Peace fo? 
Middleſex, infomed him, that ſuch Oꝛders are frequently made. 

Thirdly, The great Queſtion was, Whether the Dekendant 1Saund. 315. 
ought not to have applied himſelf to one Juffice firff, as the Sta- 
tute directs ; that he might (if he could) have ſettled the Buſineſs, f 
and if not, then to go to the Seſſions, and not to go thither per | 
ſaltum, as upon the Statute of 18 Eliz. cap. 32 The Seſſions 
cannot make an O2der fo2 Keeping of a Baſtard, but ypon an Ap⸗ 
peal from the two Juſtices, who are firſt to make an Omer. 

Hale. This Caſe differs, fo: 18 Eliz. gibes the firſt Man woas ve. 
Power to make an- Omer, which ſhall bind the Parties untit tt ©!" beta 
is avoided by Appeal; but this Statute of 5 Eliz. gives no JuriC- made origi- 
> rp to the firſt Yan, fo2 he is only to compound the Bulineſg n anger 

e can. | ; . , Ons, with». - 

Twiſden, The Diſcharge being ſet fozth in an Omer, we muſt vious 4p21i- 
intend it duly made; tis the common ÞP2attice to go to the Seſ⸗ 1 
ſions firſt. Jt was moved at firſt, that it did not appear that „ „set 
the Plaintiff had Notice; but that Point was waived, fox being don, was 
in a judicial Pꝛaceeding, it ſhall be intended. Ec adjornatur, 3g alk. 


175 


— 


emen 2 


13 _— >=. ] hou OS 


ö 
b 
; 
] 
mn 
L 
7 
0 
4 
e 


68. 


Lucy verſus Levington. 
P ult. Rot. 96. Covenant by the Plaintiff as Executoꝛ of : Keb. 831, 
I. S. fo2 that the Defendant covenanted with J. S. his Þeirg * . 26. 
and Afſigns, to levy a Fine, &c. and that they ould enjoy the 
Lands againſt all other Perſons claiming under Sir Peter Van- 
lore; and then he ſays, That Str Robert Crooke,and Abraham 
| Vandebendy in the Teſtato?'s Life-time, did enter claiming under 
Sir P. Vanlore, 8c. DER | „„ 
The Defendant pleads, That he had a good and indefeasible 
Title in the Lands at the Time of the Covenant, by Uirtue of 
certain Fines from Sir Ed. Powel and his Wife ; but that in 
13 Regis nunc, there was an Ad of Parliament, by which theſe 
Fines were made, and declared to be, void, and that Sir R. C. 
and A. Vandebendy had Title, and entred by 'Reaſou of the ad, 
and not otherwiſe. (The At which was pleaved in bac verbs 
recites, That certain Men came with armed Fozce, and thereby 


extozted, and took the Fines, Sc.) And to this the Plaintiff de⸗ 


/ 


ta. 


— 


Nich. Anno 23 Car. II. in B. | 


9 


Je was urged fo: the Defendant, That this Title was by 
Matter ſubſequent to the Covenant, and not any. Thing which 
was in Being then; as 9 Co. 106. Sir T. Greſham conveys Land 


to certain Uſes, with Power of Revocation, and then does re, 


voke, and aliens and dies; the Revocation was not warranted jy 
his Power, but was after made good by Ad of Parliament, and 
then Pꝛoceſs went out againſt his Widow koz a Fine, fo? the 2. 
lienation ok Sir T. G. the Lands being of capite Tenure; but ſhe 
was diſcharged, becauſe the Alienation had its Effect by an ad of 
Patliament, which can do no Wrong: nl 

Twiſden. *Tis hard this ſhould be:a-Bzeach; fo2 the Defendant 
cannot be intended to covenant againſt an Act of Parlfament, x 
Thing out ot his Power. Baton and Feme levied a Fine, ].s. 
covenants, That the Conuſee ſhall enjop it, againſt all lawfully 
claiming krom B. and F. bzings Dower after the Death of B. the 
Conuſee does not plead the Fine, but ſuffers Judgment and bytngg 


Covenant againſt J. S. and adjudged againſt him; fo2 the Cove: 


nant ſhalf not extend to a Right which is barred, and beſides ſhe 


did not claim lawfully. - There is an Old Book which ſays, That 


if an Attainder be reverſed by Parliament, the Perſon ſhall have 
— againſt him, which took the P2ofits of his Land in the 

Hale. My Lady Greſham's Caſe is not like this; fo2 there the 
Party was in by the Queen's-Conlent to the Altenation by the 
Act che paſſed ; but here the Covenant is bꝛoken, as much as if a 
Man recover Land, and then ſell and covenant thus, and then it 
be evicted in a TUrit of Right; fo2 this is in the Mature of a 
Judgment. Tho' it be by. the Legiſlative Power, it may be the 
Pꝛoſpect of this Act was the Reaſon of the Covenant; no2 has 
the Defendant reaſon.to complain, ko; the Ack was made becauſe 
of his own Fraud and Fozce. Every Man is lo far Party to a 


- piivate Act of Parliament, as not to gainfap it, but not fo as tc 


give up his Intereſt ; tis the great Queſtion in Barrington's Caſe, 
8 Co. the Matter of the Act there directs it to be between the Fog 


reſters and the Pꝛopzietozs of the Soil; and therefore it ſhall not 


ertend to the Commoners, to take away their Common. Sup- 
poſe an Act ſays, Whereas there is a Controverſy concerning 
Land between A. and B. tis enaited, That A. ſhall enjoy it. This 
does not bind others, tho' there be no Saving, becauſe it was on⸗ 
ly intended to end the Difference between them Two. TUhere- 
upon Judgment was given fo2 the Plaintiff © 

Jt was agreed by all the Juſtices, That tho' the Covenant were 
made only to J. S. his Heirs and Aſſigns, and it were an Eſtate of 


4 | pry; Peters 


Inheritance; yet the Bzeach being in the Teſtato?'s Life-time, the 
Executo? had welt bꝛought the Action fo2 the Damages, 
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Peters verſus Opie. 


N an Aſfumpfit the Plaintiff declares, That there was an Vide : all. 


agreement between him and the Defendant, that he (the Luv. 249. 


Plaintiff) ſhould pull down two Malls and build an Houſe, 8c. Thorpe, v. 


ko the Defendant, and that the Defendant (ſhould pay him pro la- . 


| bore ſuo in & circa divulſſonem, &. 8 1. and that in Conſidera* , Saund.; 5% 


tion that the Plaintiff aſſumed to perkoꝛm his Part, the Defendant 2 Keb. $11, 
alſumed to perfo2m his: And the Plaintiff avers, that he was pa- 1, oh SY 
ratus to perfozm all on his Part, but that the Defendant had not F 
paid him the Money: And after a Uerdit fo? the Plaintiff it was 
moved in Arreſt ok Judgment, That he did not aver that he had 
done the (Uozſk. FL. 2 

Hale. Pro labore here makes a Condition pꝛecedent, and there- Hob. 41, 42. 
foe the Perfo2mance of the TUozk ought to have been averred; fo2 
tho' in Caſe of a Recipzocal P2omiſe, Perfozmance need not be | 
aberred, yet if the Pꝛomile refers to an Agreement, which contains 3 . 93. 
a Condition pꝛecedent, the Perfozmance of that muſt be averred ; pogea 214. 
as if J ſhould pꝛomiſe one to go to York, and in Conſideration of 
that he pꝛomile to pay me 10 l. there needs no Averment of my go- 
ing to, Vork; otherwiſe, if the Counter-Þ2omiſe were to pay 101. fo2. 
my going to York. So if the Counter-P2omiſe were to do a Thing 


| afcer a Time (aſcertained oz to be aſcertafned) it muſt be averrey 


that the Time is paſf. Therefoze, that it is laid by lay of Rect- 
p2ocal Pꝛomiſe will not concern much, fo2 every Agreement is a 
Recipzocal” Pꝛomiſe; but the Batter is, what the Agreement is. 
Here tho the Recipzocal P2omiſe be the Foundation of the Con- 
lideration, pet tis to be conſidered. that it refers to a Conditio- 
nal Pꝛomiſe o2 an Agreement, and the Pꝛomiſe obliges not the De. 
fendant to do it otherwiſe than accoꝛding to the Agreement. Now 
to ſhew this pro labore makes a Condition pꝛecedent, ſuppoſe the 
Agreement to be in Writing thus, Memorand' that J. S. agrees 
and pꝛomiſes to build, and J. N. pꝛomiſes to pay him ſo much fo 
his Pains, it cannot be taken but that the Buflding mult be p2ece- 
dent to the Payment, *Tis the common Tay of Bargaining, and 
in common Dealing Men do not uſe to Pap befoze the Mok be 
done; it would be inconvenient to give croſs Actions in ſuch Caſes 
eſpecially, ſince tis likely that the CUozkman is a poo2 Man. 'Tis Hob. 41, 4:- 
true, if there be a Time limited fo2 the Payment, which Time may | 
fall out befoze the Mozk o2 Thing be done, there the Doing it is cr. car. 385. 
not a pꝛecedent Condition. Vivian and Shipping, 3 Cro. An Award 
that one ſhould pay 101. and in Conſideration thereof, the other 
ſhould become bound, 8c. adjudged the Paying the 10 1. was a 
Condition p2ecedent (5 02 15 H. 7, 10.) is our Caſe in Point: It 
the Plaintiff had alledged * he had offered to wozk, 22 

2 en- 
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1 Mod. 77. 


79. 
Raym. 176. 


1 Sid. 250. 
2 Lev. 32. 
2 Keb. 847, 


$55. 


Defendant had hindzed him, it had been good. The want gk 
the Averment is not helped by the Uerdif, fo2'32 H. 8. extendg 
not to Declarations oz Avowtes, but only to Pleading; if other. 
wiſe, there had been no Need of 21 Jac. c. 13. to cute the want g 
averring the Party's Life. / 

Twiſden contra. There is no Need of the Averment, there 
being Reciprocal Pꝛomiſes, upon which the Parties have mutyg 
\ Remedies, and relied upon the Cale, 1 Roll. 46. 

. Rainsford agreed with Hale. Et adjornatur. Poſtea 214. 
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Termino 8. Hillarii Anno 23 & 24 Car. II, 


In Banco Regis, 


; WES | 

e Harwood's Caſe. 
Ve was committed to Newgate by the Court of ©2phang, 
Hm upon a Habeas Corpus it was returned, That the 
Eity of London is an ancient City, and that Time out 
ol Mind the Mapoꝛ and Aldermenhave had the Cuſtody of Dyphang 
within the City, until the Age of 21 o2 Marriage, and that there 
bath deen Time out of Mind a Court of Reco2d, (called the Court 
of Dphans) holden befoze them, having Conuſance of all Watters 
concerning Dphans, and that they had Power to give Licence to 


- marty a Cloman which was their Dꝛphan, o2 to deny it upon reaſon- 


able Cauſe ; and if any one did marry ſuch Ozphan without Licence 
firſt had from the ſaid Court, that they might impoſe a reaſonable 
Fine upon him; and if he ſhould refuſe to pay it, 02 to give Secuth 


tp, to commit him to Pziſon. Jt was allo returned, That Ha 


wood did marry fuch an Ozphan without Licence firſt obtained, 
whereupon he being p2eſent in Court, they fined him 40 1. and 
he refufing to pay ft, o2 give Security, was commttted. 

To this Return, Firſt, it was objeded, That this Cuſfom ſhall 
not bind Strangers. Jn x Cro. 619. Dean's Caſe, who wag im 
piiſoned fo? refuſing to find Sureties fo2 the Good Behaviour, 
which was demanded of him, becauſe he called an Alderman Fool, 
it was returned, That ik a Freeman commit ſuch an Offence, &c. 
So in Andrew's Caſe, in Hutton 30. one was impꝛiſoned fo? not 
giving Security fo2 the Payment of a 122 7 deviſed by his Ce. 
ſtatoꝛz to an Opphan, he is returned to be a Freeman. £46 
Secondly, This Cuſtom as returned is unreaſonable, fo? ft 
would oblige Strangers at what Diſtance ſoever from London,who 
e ö cann 


= p2oper Remedy, rather than the Courſe they have now: taken. 
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cannot take Notice who are Orphans of the City; yet they ſhould 
incur a Penalty by marrying them without Leave from the City, 
and they have not returned, that Harwood married the Dzphan 
within the City; and therekoze it muſt be intended that he did not, 
and in all other Points moſt adpantageouſly foꝛ him, in regard he 
cannot ſhew the Truth of his Caſe by Pleading to the Return. Jn 
an Action upon the Statute. of Labourers, the Plaintiff declared, 
That he retained a Servant at London, and that the Defendant 
retained him-within the Term he had contracted with him foz. The 
Defendant pleaded, that he found him vagrant in another Coun- 
ty, and there retained him; and held that it was a good Plea, fo; 
he was not bound totake Notice of a Reteiner by the Plaintiff,when 
it was in another County. 17 E. 4. 7. b. The Difference is taken be- 
tween Cuſtoms general, ſuch as Gavelkind, and pꝛivate particular 
Cuſtoms, the one every one will take Notice of, but not the other, 1 Cro. 561. 
2 Cro. Launder and Brook's Cale. The Court of Dyphans ts a par- 
ticular Juris diction, and not to be extended all over England; and 
it appears by the Books, that they may have a Baviſhment of 
Ward, F. N. B. 142. B. Hob. 95. which therefoze ſeems to be thetr 


Thirdly, The Cuſtom is unteaſonable, that they ſhould im- 
poſe the Fine who are to have it, and ſa to be Judges and Par» 
ties. | ud 211111 :\ 1 101 919 Py EIT A f 
Fourthly, Jt was alledged, That the Fine was unreaſonable, 
which is not to be pzopozttoned to the Poꝛtion the Oꝛphan is to 
have, (which was ſhewn in the Return to be 800 I.) but ti the 
Crime, koz it doth not appear, that the City is to have the Ualue 
of the Marriage, oz anp Benefit: by lit 4. and in this Caſe there 
was no Diſparagement, fo2 bis Quality deſerved ſuch a Poztion, 
and he had the Conſent of her Friede. 

But .notwithlauding;thele Exceptions to the Return, ft was 


reſolved;by all the Court, that he ſhould be remanded.  _ 
As to the 1ſt, That it is not returned that Harwood is a Fr 


man, the Court reſoſved, That it was not matertal, fo2 in manp 
Cales S{rangers: are hound by the Cuſtoms of London; as that 
of Fozeign bought and Foreign ſold: was reſolved to be a good 
Fs 15. Car. 2, between Hutchins and Players, in Communi 
anco. 260%; 202 4100759 s Ny 5 Ae 

2. Tho' it appears the Marriage was in a Fozeign County, and 
not ſhewn that he had Notice, it is all one; fo2 if that might be 
an Excuſe, the Government of Dꝛphans by the City of London 
would he utteriy inſignificant, tos it would be only to ſeduce the Poſts 204% 
Dwhan,out. of the Liberties of the City, and whatever Pyatice 1 
there were to dilparage her in her Marriage, it would be diſpunich⸗ 
able by them; and Notice in this Cale is impoſlible to be given. but 
molt eaſſe ta be taken ; ;fo2 what maze pꝛoper than fo2 a Man to 


infoym himfelf vt the Condition of her, whom be intends ta 


A a 2 make 
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1 Show. 
Fal. 28 


2 Keb. 8 
854. 


aym. 169. T Woodſtreet London, to an Action of Debt there commen⸗ 


Poſes 274 CeD'z fon that the Defendant had pieaved ge 


88 risdidion, and offe 


mute his CUife * And ik Notice were requiſite, it muſt be given to 
all the Men in England capable ot Marriage; and in what Man 
ner ſhould that be? By firing it like a Pzoclamation to ſome noto- 
tious Plate in the County? Pet it would be then hard to main, 
tain; that a Man was bound to tate Motice ot ſuch a Thing, The 
Statute of this King, that taues away the Court of Mards, ſaves 
gnd-confirms'the Juris diction ok the Court ok Oꝛphans in London, 
inhich being te > general Law is within ebery Man's Notice ; fg 
the" Cate of faking away a Man's Servant in a Foteign County 
ta thut he was retained in, is notſike to this, fes if he be detaing 
ofter Demand made, he which Ur tetaſiev em may have an ddt. 
on; mid lo is at no Loſs; dut here there s no Remedy by undo 
ing the Marriage, and therefore tis fit the Kachnets of ff chou 
be puniched. Tits Cuſfom concetning Ophans is not confined to 
the Malts of London in many Particulats: AN the Childzen of 
a. Freeman, tho he dies, and they were don out of London, ſhal 
ret be Oꝛphang; Jf a Legacy be bequeathed te a City Dyphan in 
any Foreigii County, the Exeriftoz, Nc. ſh be compelled to giir 
Security to the Court ofDzphins fo2 the Payment of it. Et vid. 
Luch's Cafe, in Hob. 247. The Jntereft of the City adheres to the 
Perſon of the Pxphan where-ever he is ; as à Citizen of London 
Gall have his Perſonal Pizlvſleges in alt Places, as Eremption 
from Toll, Pziſage, (Quzre the laſt) (per Hale.) And as well as 
they may have a Raviſhment de gard in what County ſoever the 
Oban was taken, fo they may punich an unlicencen Marriage. 
Walter's Caſe, 22 Jac: was the ſame with this which was teſolved 
ka the City. It appears by the Return that Harwood was preſent 
in Court; and Hale ſaid, they could not award Pꝛocets into a 
i Fozeign County. Weng 2. fy | ; 0 

3. It doth not appear by the Return, that the Mapoz and 9b 
Dermen are to have the Fine, and then it hall not be (o intended. 
But in Eaſtwick and Langhan's Caſe, (whith Langbatii was fined 
fo refuſing the Office of a Sheriff, being a org yt was held 
they might (et the Fine, the they were te habe it themſelves. 
4. Jt was held the Fine was not exceMve : But in regard there 
was no Diſparagement by the Marriage, it was 2 


the Court, that upon the SubiniMon of Harwood to the Court 
D2phans, that they ſhould do well to remit the Nine, 


, 91 £61 St. Aubin verſas Con 3 
* A Prohibition was praped to the Court df the Compter in 


* © any Jtnparlance ka- 
» ken, That the Cauſe of Aﬀfon did atiſe at a Place out of their Jil 
red to have ſwom his Plea; and they tekutev to 

535 accept this len. 7 503 1? 3 T%C Wwe 
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—avon this Batter a P2obibition was granten; foz Infetio :- 
2 have not Cognizance of! Ttanſitay Things, which ariſe 

in Plates out-of:their: Jurisdiction, ag F. N K 45. is: But then tis 

not luſnctent to ſur mile ſuch Matter foz a Pꝛobibition; but a Plea 50d. 213. 
to that Effect mut be tendꝛed in the Jnferioz Court, and that be- 

foze any Jmparlance taken (whereby the Jurisdiction would be ad- Poſtca 333. 
mitted) any it muff be upon Dath; and then if refuſed, a Pꝛohibi⸗ 

tion hail be granted; oz unon ſuch Refulal, a Bill of Exceptions 

may be made, and Ertoꝛ aſſigned, Fitz. N. B. 21 N. c 


J 


The King verſus Ser jẽant and Annis. 


pep were indicked of Perjury committed in their Evidence, Keb. 51s. 
given upon an Indtüment of Barretry againſt Nurſe (the 55% ? 
KReco of which was recited in this JndiXment, and therein it 
appeared that the Venire was made returnable coram J. S. & J. N. 
Juſticiariis prædictis, and at a Day certain,) and Judgment given, 
and Erro2 bzought and aſſigned, that the Venire being returnable 
coram juſticiariis prædictis, none but the fame Juſtices could p20- 
ceed, and not thoſe who fate the next Affizes by Uirtue of a new 
Commiſſion 2 And therefoze the Pꝛoceedings befoze them were co- 
ram non Judice, and ſo no Perjurp could be committed. 
Secondly, The Venire ſhould not have been returnable at a 
Day certain, but ad proximas Aſſiſas; becauſe tis uncertain when 
the Aluzes begin, and if they ſhould fall out to begin upon the very 
Day, yet it would not help the Erroz in the firſt Award of the Ve- 
nire. Sed non allocaturz :; | | 
Fox the Statute of 1 & 2 E. 6. enables new Commiſſioners of 
er and Terminer to pꝛoceen where the kozmer left, befoze whom 
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Ib the Matter commenced. D 

d. And. fo2 the other Exception, it makes the Pꝛoceedings only er- Raym. 54. 

0 roneous; and while the Recopd ftands unteverſed, the Perjury cr Cr % 
eld may be well aſſigned,” Jt was lald at the ſame AM3es, that the nta. 


Judges tap adjourn to # Day rextain; but if there be a Contl + Not . 
e over to the next Afizes, there muſt be no Day exptefled. 87. 
But Inkerioꝛ Courts cannot make a Continuante ad proxzimam Raym. 203. 
Curiam, but always to a Day tertain. oy 


Pon an Inquiſition ſuper viſum Corporis befoze the Coroher 1 Mod. 82. 


1 it was found, That he dled ot a egrim at Greenwich. 35% 
Sir. Edward Thorland moved foz a Melius Inquirendum, pꝛo- 
ducing Teveral Affidavits, That Stanlack was 97 in the High- 
way, and a Coach with ix Þozſes ruſhing by him, cait him from his 


Hole, 
I 
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T. Jones 198. 
2 Sid. 90, 
101. 

3 Mod $0, 
100, 238. 

2 Lev. 141. 
Poſtea 352. 


1 Mod. Rep. 


2 Keb. 873. 


Ponte and killd bim; and that divers offered i püobr this beten 


the Cozoner, and he would nat hear them: And if this Enqueſ 
ſhould ſtand, the Ring would loſe his Deodand ; and alledged, 
that there were leveral Pzecedents of this Nature, ag in one Mi. 
chael Bartholomew's Caſe, and Toom' g Cale, % hanged him. 
ſelf at Hackney about 15 Peats inte. 

The Court ſaid-in thoſe Caſes it was proved, That there was 
Pꝛadice with the Coꝛoner to ſtippzeſs the King's Evidence, and ſa 
the Jnquiſition was ſet aſide upon a Male ſe geſſit. If a Cozoner 
omits to enquire, this Court, as ſupꝛeam Cozoner throughout 
England, may enquire; oꝛ may make Commiſſioners to enquire, 
02 Commiſſioners of Oyer and Terminer may enquire ; but then it 
is not Super viſum corporis, and therefoze map be traverſed. But 
Hale ſatd, Chere. a Cozoner hath-enquired,. no Melius Inquiren- 
dum can go, as upon an Dfice found.after the Death of the King's 
Tenant. - Foz unleſs they could take ſome Exception to the Jn- 
quiſition to quaſh it, the Cozoner could not enquire again ; but if 
the Misdemeanoꝛ of the Cozoner were ſomewhat moze "Clearh 
made out, the Court ſaid they would let ww Ion aſide, 
and Hacks new one to be made. 1 „0 | 


Maynard: s c. | 


1 being pꝛoduted as a Witneſs in an Adlon of Trover 
againſt Reynell, Corey and others, fog 1200 l. which the 
Defendants were charged to have-conveped away, which was the 
Money of Mz. Luttrell, lately deceaſed, and belonged to Y1s, 
Luttrell, now Plaintiff, as Executrix, he ſwoze, that the Delen⸗ 
dants had the Boney, and carried it out of the Houſe wherein 
M2. Luttrell died; and upon his Evidence piincipally the Jury 
found the Defendants Gufltp. . 

Now the laſt Eaſter-Term, which was about a Pear and a half 
ſince the Trial, Maynard made an Affidavit in the Kings Bench, 
that Ms. Luttrell had arreſted him among the reſt, fo2 the taking 
away of this Money ; and-he being unable to put in Bail, and ap- 
mehenſive of the Ruin that Lying in Pziſon would bzing upon him, 


he applied himſelf to 2s. Luttrell, who.pzomiſed him Favour, fo 


that he would accuſe Reynell and the other Defendants with the 
taking of the Money, and be a Titneſs againſt them; and that 
he was eramined befoze a Juſtice of the Peace, (one A.) who did 
much urge him to depoſe againſt Reynell in this Matter. - 
that by their Thzeats and Pzomiſes be was bꝛought to give Falle 

Evidence. and that what he ſaid in his Teſtimony, relating to the 


. Defendants taking away the Monep, was untrue, After this 


Affidavit made he was indicted. of Perjury, in what he witneſſed 
in the Ation of Trover, and confeſſed the Inditment, 


X 
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9918. Luttrell thinking this Matter might diſparage her Uer- 
pix, brought an Inkozmatton again him of Perjurp committed 
in his Affidavit, to which he pleaded Mot Guilty, but befoze the 
Trial made an Eſcape, lo that at the Day the Enqueſt was taken 
by Default. 33; | | ; 

The Court were at firſt in Doubt, whether they ſhould pꝛoceed 
upon the Jnfozmation ; the King having taken his Confeſſion upon | 
the firſt, it ſeemed contradictozy and repugnant to pꝛoſecute him 
upon this: But in regard the Aﬀivavit charged Yes. Luttrell and 
others with having fubozned him to perjure Himſelf, he might 
be tried upon that as another diſtin# Perjurp, if ſo be they ſhould 
be clear of having pzaTiced with him. And upon the Trial of this 
Infozmation it did appear that He had charged them falſly, and ſo 
found Guilty. . 

Another Matter was moved, That the Indſickment alledged the 
Perjury to be committed in Middleſex ; whereas it appeared by the 
qfidavit pzoduced, that it was taken at Juſtice Twiſden's Cham: 
ber, in the Inner Temple; wherefoze it ought to have been tried 
in London, where the Dath was taken ; and though the Affidavit 
were filed fn Court, that would not help it. But the Court a+ 
greed, Jf it had been in an Indidment it had been a good Objecti- 
on, ko; there the Dffence is local; but otherwiſe they ſaid it had 
been held in an Inkoꝛmation. And Twiſden ſaid, That if a Recog- 
nizance was taken at a Judge's Chamber in London, and after 
filed in Court, the Scire facias upon it ſhall go firſt into Middleſex. 
However the Court offered to have this Batter found Specially; 
but there being no Counſel fo2 Maynard, and this Matter ſtirreb 
only per amicum Curiæ, it went off, 


Auſtin's Caſe. 


[ 32 an Jnditment fo2 erefting of Poſts and Rails in an Digh- Polica 189. 
wap, it was held necefſary to pꝛove, that the Party inniFed did 
{et them up; fo2 a Continuation of them, oꝛ not ſuffering them to 
be removed, would not ſerve. 
Hale. It there be no Special Matter to fir it upon others, the 
= Pariſh where the Þigh-way is, ought to repair it of Common Antes 90. 
Right. (Sed Quære, CAhy not the County? as in the Caſe of 
Common Bzidges, 2 la. 701.) Vide poſtea 18g. 


Butcher verſus Cowper. 


Nan Indebitat' Aſſumpſit, the Defendant pleads in Abatement, 2 Keb. 177 
That the Pꝛomiſe was fo2 carrying the Goods of the Defendant 

to a certain Place; and if there Were auy uch Contract, it was 
made with the Plaintiſt and a Stranger. Upon which it was de » 
2 mur ed, 
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murred ; becauſe to plead, if there were any ſuch Contraf, ig not 
good, and moꝛe like an Aﬀavit to change a Venue. than leading, 
and he ought to have averred that the Stranger was alive: Be⸗ 
ſides the Defendant had taken an Jmparlance, and therefoe could 
not plead an Abatement. CWherefoze it was adjudged fo} the 
-Plaintiff. e ] 
1 Smith verſus Butterfield. 


2 Keb. 878. N Treſpaſs Quare clauſum fregit & bona aſportavit z the De. 
54.145. kendant pleaded Not Guilty to the Breaking of the Cloſe, and 
2 Saund. 5. juſtiſies the Taking of the Goods at g Time varying from that 
3 Salk. 357. alledged in the Declaration, and concludes Quz eſt eadem tra: 
greſſio, upon which it was demurred ; becauſe he did not tta⸗ 
verſe the Time befoze and after it; and it was adjudged to 


the Plaintiff. | 
Toll verſus Dawſon. 


N Debt upon a Bond conditioned to perfozm an Award, 
The Defendant pleaded Nullum fecerunt Arbitrium. 

The Plaintiff replies, and ſets forth the Award, which did ex. 
eſs the Bond of Submiſſion to be dated the 7th of February, 
whereas it was dated the roth of February; and foz that Milreci: 
tal the Defendant demurrey, | — | 
But the Court held clearly, That it did not hurt the Award: 
And ſo ik the Submiſſion had been of divers particular Matters. 
pet if they had meddled only with the Things ſubmitted, it had 
been well enough. 8 | a 


2 Keb. 878. 


Proctor verſus Newton. 


2 Keb. 878. Þ N Debt upon a Bond, the Defendant demanded Oyer of the 
I Condition, which was to perfozm Covenants in an Jndenture; 
which recited, That the Defendant had ſold to the Plaintiff a cet 
tain Houſe, and there was a Covenant that the [Plaintiff pacific 
1 prædict' abſque legali interruptione diſturbanti 
ſive impedimento of the Defendant, 02 any claiming from oꝛ under 
him. Upon this Covenant the Plaintiff aligned the B2each thus: 
That J. S. habens jus & titulum virtute conceſſionis from J. N. an- 
te tempus confeCtionis of the Bargain and Sale to him, did enter 
and erpel him: Upon which it was demurred, becauſe not chen 
| that J. S. had a lawful Title, and therefoze not well applied to the 
Condition, which was ſo erpzeſly penned. 2 Cro. 315. 
6 178. - Hale. Habens jus implies it was a lawful Evitfon. 
: Lev. :o3, Twiſden doubted, becauſe it may be J. N. diſſeized the Delen 
| dant befoze'the Bargain and Sale, and made a Leaſe to J. S. E 
* adjornatur, Judgment for the Plaintiff, 2 Lev. 37. 


Freeman 
3 a 
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Freeman verſus Boddington. 


Rro2 of a Judgment in an Aſſumpſit againſt Baron and Hill. 21, 22, 
Feme, in Com' Banco. The Erro2 afligned was; _ 1 6 
That the Feme was an Inkant and appeared by Attoznep; contra. 8 
whereas the Court ought to have admitted her per Guardianum, 2 Keb. 378. 
But if the Alike be of Age, then the Baron makes an Attoznep ko: 38. 
her and himſelf, and the Entry is per Attornatum of the Baron 
and Feme, and not the Baron only: And fo2 this Cauſe the 
Judgment was reverſed. ON, 
and Hale ſaid, That the Baron could not diſavow the Guar- 


dian made by the Court fo2 his Feme. 
Lewyn verſus Forth. 
© | 1 Caſe was, Magdalen College in Oxford being ſeifed of Covenant. 


2 Keb. $79 


an Houſe and a Mill, demiſed it to Lewyn fo2 thirty-one A, 126, 


Pears : Lewyn let the Mill to J. S. fo2 five Pears, and after de- 145. 
miſed the Houſe and Mill to Forth by Jndenture fo2 thirty-one 

| Pears: Forth covenanted to repair the Pꝛemiſſes durante termino 
przdi&' 31 annorum: J. S. refuſed to attozn; and whether Forth 
were bound to repair the Mill was the Queſtion ; becaule it wag 
alledged, That the Covenant was to repair during the Term, 
and nothing in the Mill paſſed during the five Years fo2 Want of 
Attoꝛnment. But it was reſolved, That he was bound to repair: 
Fo? Hale ſaid, Cho the Leaſe did not commence in Point of Jn- 
tereſt, pet it did in Point of Computation; and this Covenant 
was to repair during the thirty-one Pears. | 


Zouch verſus Clay. | 
8 ult. Rot. 787. In Debt upon a Bond, the Defendant 2 Lev. 3, 


pleaded, That at the Time that he ſealed and delivered the . | 


Bond, there was a Space left, wherein afterwards the Name of ss:. 
J. S. was put in, who alſo ſealed and veitvered it; ſuppoſing that 2 
the Adding another Obligoz, bound jointly and ſeverally with him, 1 Cre. 64, 
was an Alteration material to avoid the Bond, and rely'd upon Mo. 547. 
Pigot's Cale in 11 Co. | 

But the Court held, That the Bond remained the ſame as to 
him, and he could not take Advantage of this Matter; and tis 
the common Pzactice of Sheriffs, to make their Bonds foz Ap- 
pearance in this Manner. i 


Bb | Sands 


g 
| 


S. C. 1 Mod. 


91. 
Pollexfen 
45, 46. 


Sands verſus Rudd. 


N Debt upon a Band, conditioned to give Security by 
(| tain Day, as the Chambet lain of London ſhall 47 


The Defendant pleaded, That there was no pal, 


London at the Day. Upon mbich it Vas demurred, and adjudgy 
foz the Defendant. . 


Parſons verſus Petus. | 
1 LL. ut. Rot. 105 1. In an San upon a 7 Je 


dic the Caſe appeared to be thus: T Waryen wer 
Jointenants in Fee; one of them made a Charter of Feoffment 


2 Keb. 872, to J. S. and Livery within the Qiew, and after (before it was exe 


2 Lev. 34. 


1 Mod. 91. 2 


' differ from the Caſe 0 


to be perfetted by the Ack of a Stranger, which in Beal hou 
be moze available to a Ban than bis own Act. alon 


cuted) married him. 
And it was objected, That this was not a good Feoffment, 
None will deny, but that the Death of either Party makes a Li. 


- very within Uiew (if not executed by Entry) ineffectual, And ig 


Mo. 85. Dyer 3. If there be not an Entry immediately, a Livery 
ithin the Giew a not good; and in this Caſe, by the Yar: 
riage, he becomes ſeiſed in the Right of his Uke, and cannot 
by big own At deveſt himſelf of that Elte, 02 wg 115 A Pee juice 
to his Wife, by puttin Fw Etat or of her. hich makes it 
3 b. where a Pan Made Lives 
of the Land within Uiew to a Womans ond f 1. 
married her, and claimed the Eſtate in Right of iu ife; there 


held to be a good Feoffment : Foꝛ in that Taſe, there is no Alte 


ration of the Eſtate 2 upon the Intermarctage. Nei: 


ther is it like the Caſe of 2 R. 2. quoted in Forſe and Hemling's 


Caſe in 4 Co. where a Woman grants a Reverſion to a Man, 
and they intermarry befoze Attoznment 2: Fo? there the Gzant is 


But it was reſolved by all the Court, That this Livery was 
well executed after the Marriage: Fo an Intereſt palſeth by the 

ivery in Giew, jabich. cannot be countermanded. The effecual 

art of it, (ig.) Go. enter, and take Poſſeſſion, was befoze the 
Marriage, tho' the Eſtate is not in the Feme while Entry.” She 
hath Done. gell an her Part to be Done, and bath put it meerly in 
the Feoffors Bawer, and when he enters it hath a ſtrong Retro 
ſpert to the Livery, and hall be pleaded as a Feoffment when ſh 
was ſole, Jf two Women exchange Lands, and one 1494775 be- 
* Entry, this ſhall not defeat the Exchange. The Cale ol 
2. And 38 E. 3. ate as ſtrong. 


i | Emerſon 
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Emerſon verſas Emerſon. 


Fin. ult. Rot. 1389. Erro2 of a Judgment in the Tammon Keb. 5:4. 
J Pleas, in an Action of Treſpaſs by the Plaintiff as Executoz, , 
upon the Statute of 4 E. 3. De bonis aſportatis in vita Teſtatoris. 
The Plaintiff declared, That the Defendant blada creſcentia upon 
the Freehold of the Teſtatoz, meſſuit, defalcavit, cepit & aſportavit. 

Gpon Not guilty pleaded, a Gerdict and Judgment was fo2 the 
Plaintiff, and aligned fo2 Erroꝛ, That no Action lay fo2 Cutting 
of the Con; fo2 that is a Treſpaſs done to the Freehold of the 
Teſtatoꝛ, foz which the Statute gives the Executo2 no Action, 
and while the Com ſtands, tis to many Purpoſes Parcel of the 
Freehold, So that. if a Man cuts Cozn and carries it away p2e- 1 Mod. Rep. 
ſently, tho' with a felonious Intent, tis no Felony : Dtherwiſe, 4 8-4, 
if he let it lie after tis cut, and at another Time comes and ſteals 2D 
it. So that it appears fo2 Parcel of the Treſpaſs no Aﬀion lies; 
then entire Damages being given as well koz the Cutting, as 
Catrying away of the Cozn, the Judgment is erroneous. 

But all the Court were of another Opinion; fs2 tis but one 9 Co. 78. 
entire Treſpaſs ; the Declaration only deſcribes the Banner of 
Taking it away, Indeed, if it had been quare clauſum fregit & 
blada aſportavit, it had been naught; o2 ik he had cut the Com 
and let it lie, no Action would have lain fo2 the Executoz. So 
if. the G2zaſs of the Teſtato2 be cut, and carried away at the ſame 
Time; becauſe. the Szals is Part of the Freehold, but Com 
growing is a Chattel. The Statute of 4 Ed. 3. hath been al: 
= Ways expounded largely. 5 


Mr. Amburſt's Caſe of Gray. Inn. 


Erjeant Maynard moved fo2 a mandatozy Writ to the Mayo? Raym. 214. 
and Court of Aldermen of London, upon the Statute of x3 Keb. 37« 
Car. 2. c. 11. to give Judgment accozding to the late Act of 22 
nunc Regis. The Caſe was, Chat the A# appoints a Market ta 
be on certain Szound ſet out in New-Market; and in all ſueh 
Caſes, fo2 the Satisfaction of the Owners of the Gzound, (if the 
City cannot agree with them koz it) it empowerg the Bayo? and 
Aldermen to empanel a Jury, who ſhall afſeſs and adjudge what 
Satiskadion and Recompenſe ſhall be given to the Owners; and 
ſays, That the Uerdict of ſuch Jury on that Behalf to be taken, 
and the Judgment of the ſaid Yayo? and Court of aldermen there⸗ 
upon, and the Payment of the Boney ſo awarded oz adjudged, &c. 
Hall be binding and concluſive to and againſt the Dwners, &c: 


B b 2 Now 


be —— 
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-- Now there was Fifteen thouſand Foot of Amburſt's Sꝛound 
taken away fo2 this PPurpofe, and a Jury had been empanelled, and 
had aſſeſſed and awarded him two Shillings a Foot; but thy 
Hapoꝛ and Court of Aldermen refuſed to give Sentence oz Jug, 
ment thereupon : This, ſays he, is a miniſterial Thing, and 
this Court will interpoſe when any Dfficers will not do Juſtice, 
02 will out-go their Authozitp : Foz there is the ſame Reaſon to 
command to do Juſtice, as to pꝛohibit Jnſuſtice. A Biſhop of 
Exon had fallen out with a Town in Cornwal, and denied them 
Chum; and a Mandamus went hence, to command him to give 
ft them. Mz. Noy brought in a Copy of it. 

Sir William Jones. This ſomewhat reſembles a Procedendo 
ad ſudicium; thts is ſtronger thun the Caſe of commanding a B. 
ſhop to grant Adminiſtration ; there this Court commands them 
to obſerve a Statute, tho''ft be in a Matter this Court has ng 
CTognizance of. Me cannot have an Ation on the Cale. 
| . If they do not make you Satiskadion, your Intereſt ig 
not | + | ". | - 

Maynard. But that is taken awap by the (ame Aﬀ, (Page 
143; 4) (Ae are Leer to the Dean and Chapter of St. Paul's, 


Hale. 'Tis not enacted, That they ſhat( give Judgment; but that i 


is implied: J never knew a TUrit, commanding to grant adm. 
niſtration, tho the Opinion has been ſo. 


Sir William Jones. That was done in Sit G. Sandys's Caſt 
after great Debate. f | 


X Then a Rule was made to ſhew Cauſe why a TUrit ſhould not 
go. 5 


Afterwards the Court granted a Mrit, but willed them to con 
_ ſider well of the Fo2m, and to whom to direct it. 


Lloyd werſus Brookin g 


2 Salk. 576. Rin. ult. 1046. The Cale was, Tenant fo2 Life, Nemaindet 
Thorn, I, to bis firſt Son in Tail, R er to J. S. fo2 Life, Be 
2 Keb. 872, Mainder to his firſt Son in Tail, &c. Tenant fo? Life after the 
80x. Birth of his firſt Son, accepts a Fine from J. S. to certain Ales; 
+9359 and then makes a Feoffment, after which the Son ok J. S. is 
bozn; and whether his contingent Remainder were deffroyed, 0? 
purefoy v. ſhould veſt in him, was the Queſtion? And it was reſolved by the 
: $501.432, Whole Court, upon the firſt Opening, That the contingent Re 
1 Mod. 92. mainder was not deſtroped ; the Acceptance of the Fine diſplaced 
nothing, the:Feoffment deveſted all the Eſtates, but the Right left 
in the firſt Son in Remainder, ſuppozted the contingent Re 
mainders. Mp Lozd Coke'sTaſe, 2 Roll. 796, 797. is ſttonget: 
De covenanted to ſtand ſeiſed to the Ale of himſelf fo2 Life, Be: 
mainder to his Wife: fo2 Life, Remainder to his Daughter fo! 
2 Sid, 65, Life, (when bom) Remainder to her firſt Son in Tail: And 
a” T7 \ 


minding 


— 


— - Ss. 
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minding to diſturb the Ariſing of the contingent Eſtates, attempt- 
ed it by theſe two Means: | 

Firſt, Pe grants the Reverſion, and in the Gzant recites the 
fomner Settlement; which Gzant was without Conſideration; 

And Secondly, makes a Feoffment: And it was reſolved, That 
the Gzant ſhould not hinder the Ariſing of the contingent Ale, be⸗ 
cauſe the Gzanice had Notice, and was therefoze ſubject to the Co- 
venant, to ſtand ſeiſed by the G2zantoz; and that the Feoffment 
ſhould not deſtroy the contingent Eſtate, becauſe the Right of Re- 
mainder fo2 Life in the Daughter, upon which ſhe might have 
entred fo2 the Foꝛkeiture, did ſupport it, tho indeed the Remainder 
fo Life in the Mike would not; fo2 the Feoffment by the Hul⸗ 

band tolls her Right during the Coverture, cui contradicere non 
poteſt; upon which Reaſon is Biggot and Smith's Caſe adjudged, 

3 Cro. Now this is ſtronger than the Cale at Bar, becauſe the 
Settlement was by May of (iſe, but here by Ad executed. The 

Caſe of mp Lozd Coke was adjudged by Rolle in Banco Regis, and Car. 102. 

after by Glyn. It bath been the moft common May of Convey- 

. ancing, to pꝛevent the Diſappointing contingent Eſtates, to make 

Feoffments, &c. to the Tſe of the Þusbaud, &c. fo: Life, Re- 

mainder to the Uſe of the Frofiees fo2 the Life of the Þugband, 

and ſo on to contingeat Remainders; and the moze modern Mays 

have been to make the firft Eſtate but ko; Bears; but in both Ca- 

ſes, he which hath the firſt Eſtate, cannot deſtray the Remainders. 1 Saund. 382. 
It hath becu a Queſtion, CWhethera Right of Adion would ſupport 'TWas held 
a contingent Eſfate? But never doubted but that a Right of En- per Con; 
try wald. Vide Aroher's Cale, « Co. 66. 8 
could not ſupport a contingent Remainder, but there myſt be a particular Eſtate actually in Being, 


or a preſent Right of Entry; and that a future Right of Entry would not ſupport a contingent 
Remainder. 2 Salk. 576, 577: Thompſon v. Leach, 2 | 


Katherine Auſtin's Caſe. 


N JudiXment mas found agataſt her, that ſhe vi & armis a Antea 90, 
X certain Part of the King's Highway, (leading tram Shore- 1. .. 
ditch Church ts Stoke Newington thzough Hogſdon) poſtibus & ; Salk. 353, 
repagulis incluſit, &c. f Sg 
- Upon a Trial at Bar, the pꝛincipal Queſtion was, Whether 
the Place where the Obſtruition was, were an Þighway ? 
 Haleſaid, It a May lead to a Market, and were a Map fo? all 
Travellers, and did communicate with a great Road, &c. it is an 
Dighway ; but ik it lead only to a Church, to a pzivate Houle oz 
Cillage, oz to Fields, there it is a pzivate Map. But tis a 
Matter of Fact, and much depends upon common Reputation. 
Ik it be a publick Tap of common Right, the Pariſh is to repair 
it, unleſs a particular Perlon be obliged by J2zeſcription ,02.Cu- 
tom. Puvate Taps are to be repaired hy the Gillage oꝛ Pam⸗ 
let, oz ſometimes by a particular Perſon. In the Cale at Bar, 
it was kound no Highway. Antea go, 183. 
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Caſtilian 
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Caſtilian verſus Platt, 


2 Keb. 877. Rroz of a Judgment in Communi Banco, in a Scire facias a: 
gainſt thzee Exetutots, the Erro? aligned was, That one 
Hale. No Doubt a Scire facias lies againſt him; and ſeeing 
this Caſe is, That he did not appeat, Judgment was well Biben 


againſt bim. 
- Simon Morſe verſui William sue 
Poſtes 38. NA Ichael. ult. Rot. 421. An Adlon upon the Caſe was bꝛought 
12 by the Plaintiff againſt the Defendant; and he declared, 


2 Keb. 806. That whereas accozding to the Law and Cuſtom of England, Ya. 
250d -72,8c. ſfers and Gobernozs of Ships which go from London beyond 
>olloy 209, Sea and take upon them to carry Goods beyond Sea, are bound 
2 Ley. 69, to keep (afely Day and Night the ſame Goods, without Loſs 0: 
Subſtraction, ita quod pro defectu of them, they may not come 
to any Damage; po whereas the 15th of May laſt, the Deken⸗ 
dant was Maſter of a certatn Ship called the William and John, 
then Riding at the Port of London, and the Plaintiff had cauſed 
to be laden on Board her thꝛee Trunks, and therein 400 Par of 
Silk Stockings, and 174 Pounds of Silk, by him to be tranſ: 
po2ted. fo2 a reaſonable Reward of Freight to be paid, and he then 
and there did receive them, and ought to have tranſpozted them, 
&c. but he did ſo negligently keep them, that in Default of ſuf 
cient Care and Cuſtody of him and bis Servants, 17 May, the 
ſame were totally loſt out of the ſaid Ship. | 
Upon Not guilty pleaded, a Special Uerdict was found, (viz.) 
That the Ship lay in the River of Thames, in the Poꝛt of London, 
in the Parith of Stepney, in the County of Middleſex, prout, &c. 
That the Goods were delivered by the Plaintiff on Board the 
Ship, prout, &c. to be tranſpozted to Cadiz in Spain. 
That the Goods being on Board, there were a ſufficient Number 
of Men fo? to look after and attend her, left in her. 
That in the Night came eleven Perſons on Pꝛetence of Pꝛeſſing 
of Seamen koz the King's Service, and by Fo2ce ſeized on thele 
Men (which were four o2 five, found to be ſufficient as befoze) and 
took the Goods. 
That the Maſter was to have Wages from the Dwners, and 
the Mariners from the Maſter, 
That che was of the Burthen of 150 Tun, &c. 
So the Queſtion was upon a Trial at Bat, CUhetyer the Ma- 
ſter were chargeable upon this Matter? 
It was inſiſted on fo2 the Plaintiff, That he who took Goods 
to carry them fo? P2ofit, ought to keep them at his Peril. 
2 | 
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To which it was anſwered, That there was no Negligence 
appear'd in the Maſter. By the Civil Law, if Goods were ta- 
ken by Pirates, the Paſter ſhall not anſwer fo2 them; and this 
is not the Caſe of a Carrier, fo2 tho' here the Goods are received 
at Land, pet they are to be tranſpozted, and being one intire 
Contraf, they ſhall not be under one Law in the Pozt and an- 
other at Sea; the Paſter is not liable in Caſe of Fire oz Sink- 
ing the Ship ; every one knows the Ship is liable to inevitable Oven 3) 
Accidents, and there is no Caſe of this Nature in Experience, 
And Serjeant Maynard added, That this differed from the Caſe 
of a Carrier, fo2 that he is patd by the Owner of the Goods; 
but here the Maſter is Servant to the Owner of the Ship, and 
he pays him, and not the Merchant. 
The Court inclined ſtrongip fo2 the Defendant, there being not Naym. 210. 
the leaft Negligence in him: But it was appointed to be argued, n. J . 
but fince J've Heard it was compounded, Jt was agreed on all ven for the 
Hands, that the Maſter ſhould have anſwered, in Cale there had */=i=cif: 


been any Default in him, oz his Mariners. Poſtea 238. 


Anonymus. 


Pon a Motion fo2 Reſtitution after the Reverſal of an Out. 2 Keb. 871. 
lawp, Hale ſaid, that he muſt plead the Reverſal to the 
Sellure in Scaccario. | | 


- Puckle verſus Moor. 


(chael. ult. Rot. 461. A Promiſe was made ſeven Years ſince, od. 71, 
| to pay Money within thꝛee Months after. | G 
The Defendant pleaded Non Aſſumpſit infra ſex annos ante ex- 2 Keb. $74. 
bibitionem Billæ, whereas it ſhould have been cauſa Actionis non 
accrevit infra ſex annos; Tho in this Caſe it appears within the 
Declaration, that the Time of Payment was not within ſix 
Vears befoze; pet becauſe the Defendant had not pleaded it, he 
cannot have Advantage of it. eee 


Goff verſus Lloyd. 


A /f Ichael. ult. Rot. 268. Treſpaſs quare domum fregit, and took 2 Keb. 829, 
away ſo many Nails, Sce. e . egy 

The Defendant pleads Specially, and ſets fozth the two Aﬀg ede 311, 
fo2 Hearth-money, 14 Car. nunc cap. 10. and 16 Car. nunc cap. 3. _ 
in Purſuance of which he diſtrained the ſaid Malls, f02 the Duty 
due by thoſe Acts out of a Smith's Foꝛge, &. 

The Plaintiff demurred: So the ſole Queſtion was, TUhether 
a Smith's Foꝛge were within the Acts? Jt being once argued the 
laſt Term, the Court now gave their Dptnion, 1 

oreton. 
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Pearths of Tripe⸗ women, who boil Meats⸗ Feet. | 


Z would not extend it to every Hearth that has a Fire upon it, as 
Stills and Alembicks, fox ſo we might extend it to a Chafing. 
Dich ol Coals; but we mult take it fo2 a Rule, to extend it to 


© Morgton. 1 think a Smith's Foꝛge ought to pay 5 tis a great 


cue ſhould explam the Ack liberally fo; the Ning: 
Rains ford of the ſame Opinion: Cis within the Tos, (ſcilicer 


Part of the King's Revenue, almoſt in every Aillage there is one; 


an pearth wherean. Fire is uſed, and within the Meaning, kon 
there is an Exception of Things not fo properly Fite-hearths ag 


this, (viz.) pztvate Opens. 'There the ad excepts Blowing. 


PDPouſes, J take it is meant 'Glals:-Houles, and the Pouſeg at 


Jron⸗wonkg; by Stamps J think is meant Pꝛeſſes, Calenders iq 
Cloaths ; by the very CWiozds, Houſes: that are not Dwelling, 
Houſes are charged. The Objection that it is his Trade, is ay, 
ſwered by the Juſtance' of Cooks, Chandlers, Common Oveng, 


+ Twiſden of the fame Opinion. The Cows are general, pet 


thoſe Things which are moſt general. A Smith's Fozge is of 
ſuch Ale, that tis found almoſt in every Uillage ; thcrefoze 'twag 
reckoned a great Piece of Hardſhip and Slavery upon the Chil, 
dꝛen of Iſrael, that they were not permitted a Thing ſo uſeful a: 
mongſt them. The Exceptions enumerate Particulars, therefoz 
it exchides whatever is not expꝛeſſed. 

Hale. I would fain know how the Fact is. Do Silver-Smiths, 
&c. pay? Jt were too narrow to extend it only to common Chim: 
neys, 'and too great a Latitude to ertend it to every Place whete 
Fire is, where a Man can but warm his Hands, J ſuppoſe 
WBotlers in Cooks Chimneys, and the Fire places of CUooſted: 


combers do not pay. Common Ovens ſhould have patd, tho 
there were no Exception of pzivate Dvens ; fo2 they never are, o 
dan be without a Chimney. This fs Matter of Fact J have not 


enquired into, and J would be loath to deliver an Opinion with- 
out much Inquiry; but tis very pꝛobable that they are Fire: 
hearths, and not ercepted; but it appears plainly upon the Re- 
—— that tis a Fire-hearth, and by the general Demurrer tis 
admitted. 


Note, There was a Special Rule, That no Advantage ſhould 
be taken of the Pleading by either Side. But Hale ſaid, he did 


not know how they were bound by that Rule. 
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In Banco Regis. 


Monk verſar Morris and Clayton. 


pe Plaintiff after he had obtained a Judgment in Debt « Mod. 93. 
became Bankrupt, and the Deſondants brought a CUrit 352-4). 
of Erro. * | il * | ' Vide 1 Ley. 
Che Judgment was affirmed in the-Exchequer-Chamber, and $33. 
the Recowd ſent back. + 222 
Then a Commiſſion of Bankrupts is ſued out, and the Com- Alk 106 
miſioners allign this Judgment. "5:5 Ta e. 
The Plaintiff ſues out Execution, and the Money is le bien by 
the Sheriff and bzought into Court. 1 
The Afignee moves, That it may not be delivered to the Plain- 
tiff, ſurmiſing that the Judgment was aſſigned to him, ut antea. 
The Court ſaid, They might have bꝛought a ſpecial Scire faciss, 
which they having delayed, and that it would be hard to ſtap the 
Monep in Court upon a bare Surmiſe, and fo2 ought appeared it 
was the Plaintiff's Due. But however, becauſe it might be ha. 
Jatdous to deliver it to him, they conſented to detain it, ſo that 
the Aflignee kozthwith took out a Scire facias againſt the Defen- 
dant, in oꝛder to try the Bankrupcy; oz otherwiſe, that it ſhould 
be delivered to the Plaintiff, _ 


* 


Sir Ralph Bovy's Cafe. 
1. an Sjenment upon a Trial at Bar, the Caſe appeated to be 8d. Jenvet 


this; Sir William Drake was ſeized in Fee of the Lands in  « +90 oh 
ueſtion, and 19 Car. 1. infeoffed Sir William Spring, and five 244, 262 
others, to ſuch Ales as he ſhould declare by his Mill in CUriting, 3 Keb. 6. 
92 by his Deed ſubſcribed by thzee Witnefſes. Jn Auguſt 26 Car. 1. 
by his Deed, ut ſupra, he limits the (ſe of the ſaid Lands to his 
Bother Francis Drake fo? ninety Pears, and declares, That the 
Feoffees ſhould be ſeized to their own Uſe, in Truſt fo2 the ſaid 
Francis Drake and his Heirs, with a Power to Francis Drake ta 
alter and limit the Truſt as he ſhould think fit. 
In the ſame Month there is a Treaty of Marriage between 
F. D. and the Daughter of Sir William Spring; and it was agreed 
by certain Articles between F. D. and Sir W. S. &c. reciting that - 
he ſhould receive 25001. with his intended Wife, (which Money W.; 0 ry 
was pzovcd to be paid) that F. D. ſhould convey the Lands in _ 
Ce Queſtion + 7 


Dd 
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"Queſtion to himſelf and his TUife, and the Heirs Males of their 


two Bodies, &c. fo2 the Jointure of the TUitfe. 


The artiage afterwards in 20 Car. takes Effet, and ſoon ae. 
ter the ſame Pear F. D. by Indenture between him, Sir W. S. and 
another, reciting the Articles of Marriage, aſſigns his Term ot 
ninety Pears to Sir W. S. and the other in Truſt to himſelf i 
Life, the Remainder to his Wife fo2 Life, and after to the Heirg 
Males of their two Bodies; and by the ſame Deed limits the 
Truſt of the Inheritance of the Lands in the ſame Manner. 

Afterwatds in 23 Car. 1. he in Conſideration of 60001. (pꝛobed 


to be paid) grants out of the ſaid Lands a Rent of. 4001. 


Cr Car. 39. 


Annum, to Sir Ralph Bovy and his Heits, with Power to ll 
into the Land, in Caſe the Rent was not paid, and to retain it 
until Satisfaction. . 

Afterwards F. D. and his (Uife die, the Rent was arrear, Sit 
R. Bovy enters, Sir W. Spring and the other Truſtees aflign the 
Term of ninety Pears to Sir W. Drake, peit Male of F. D. and 
his Wife the Leflo2 of the Plaintiff. Jn this Caſe, theſe Points 
were agreed by the Court. 

Firſt, That when Str W. D. enfeoffed divers to ſuch Uſes, as 
be ſhould declare by his Mill fn Writing That if he had in Pur: 
ſuance of that Feoffment limited the Ales by his Mill, that the 


ill had been but Declaratozy, tho if he had made a Feoffment 


Ale of the Feoffee and his Heirs; and reſolved in that Caſe he 


2 Cro. 153, 
454+ 


1 Mod. 119. 


to the Aſe of his (Uill, it had been otherwiſe, accozding to Sit 
Ed. Cleer's Caſe, 6 Co. 18. And Hale ſafſd, mp Loꝛd Coke made 


a Feoffment, (p0vided that he might diſpoſe by his Mill) to the 


might declare the Ce by his Mul, which Could arffe out of the 
Feofiment. 


Secondly, That this Settlement being fn Purſuance of Articles 


made pꝛecedent to the Marriage, had not the leaſt Colour of Fraud, 


whereby a Purchaſer might avoid ft; and if there had been but a 
verbal Agreement fo? ſuch a Settlement, it would have ſerved the 
Turn. And the Court ſaid, If there had been no precedent 9 
greement, ſo that it had been a voluntary Conveyance, tho" every 


uch an one carries an Evidence of Fraud; pet is not upon that 
22 onip always to be reckoned fraudulent, 02 to be avoided 


py a Purchaſer upon a valuable Conſideration. 

"Thirdly, CUdhereas it was objeited, That the Truſt of the Term, 
which was but a Chattel, could not be entailed, and therefore the 
Term was ltable to the Rent notwithſtanding the Alligument of 
it, and Limiting the Truſt as befoze. 

Jt was anſwered and reſolved by the Court; That if it had 


been a Term in Gꝛols in E. D. the Truſt of it could have been no 
- mo2e entatled than the Term it ſelf, but F. D. having the Term in 
Point of Intereſt, and at the ſame Time the Truſt of the Inheri⸗ 


tance, might entail the Truſt of the Term to wait upon the Inhe⸗ 
2 


ritance; 


8 
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ritance; and that the Chancery does every Day allow, which they : Ven. 213. 
ſhould take Notice of. * | „ 
But then it was objecked, That he ought to have limited the 
Truſt ok the Inheritance, and of the Term both together; but 
F. D. by a Diſtinct Clauſe in the Deed limits the Truſt of the 
Term which divides it, and makes it independent upon the Jnhe- 
ritance, the Truſt of which he limits by another Clauſe. 
To that it was ſaid by the Court, That tho' the Limitationg 
were by ſeveral Clauſes, yet all muſt be taken as one entire Con- 
veyance. And Hale ſaid, That in 1646, a Leaſe fo; Pears was 
aſſigned, and the Truſt of it entailed, and two Days after the 
Truft of the Inheritance entailed in the came Manner; and it 
was held by the beſt Counſel then in England, That tho' this were 
done by ſeveral Deeds, and at ſeveral Times, yet being in Pur- 
ſuance of one Agreement, that all was to be taken as one entire 
ge, accoꝛding to the Caſe of 17 Jac. where a Fine was levied to Poſtes 280. 
Leſſee fo2 Years, with an Intent that he ſhould ſuffer a Recovery, 4.4" ag 
which was had the Term following, and reſolved, That his Term 2 Lev. 126. 
was not dꝛowned. The Jury hearing the Opinton of the Court, 1 * 
found koz the Plaintiff ko; all, ſave a 12th Part, fo2 ſo much wass 
downed and ſurrendzed by the Aſſignment of F. D. ta Sir W. S. 
one of the ſix Jointenants of the Reverſion. | 


Wood verſus Coat. 


N Action fo2 Mozds, That the Defendant being indicted of 
a fozcible Entry at the Seſſions, and the Plaintiff pzoduced 
as a Tiitneſ(s fo2 the King, and (woze nothing but what was true; 
the Defendant after habens colloquium of the fatd Dath ſaid, The 
Plaintiff took a falſe Oath againſt me at the Seſſions, innuendo the 
ſaid Oath, Gr. | | . 

After Qerdii foz the Plaintiff it was moved, That the Action 
did not lie, fo2 the Defendant might mean an extrajudicial Oath. 
In Pritchard's Caſe, 2 Rolle, where one ſaid of him, He took a falſe 
Oath againſt me at the Aſſizes, it was held, That the action did 
not lie. Sed non allocatur; fo; in that Caſe there was no Collo- 
quium laid, which is alledged in this Caſe, and ſhews ta what 
the Moꝛds ſpoken did relate. 


Broadnox's Caſe. 


a wt 
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p | A Habeas Corpus was bzought to remove the Body of Broad- Rem. 239) 
in nox, who was taken by Pzoceſs upon a Plaint exhibited in 
I the Court of the Sheriffs in London, and it was returned, That 


Time out of Mind the Bayoz, Aldermen and Common Council of 
the City, have had the Government and Regulation of Trade 
Cc 2 | within 
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1 Sid. 284. 
Antea 21. 
2 Keb. 27. 
873. 


Poſtea 256. 
1 Mod. 96. 


within the City, and Power to make By laws concerning the 


ſame ; and that they had made a By-law, that there ſhould be but 
420 Carrs allowed to wozk within the City, all which ſhould he 
licenced by the Pꝛeſident of Chziſt's Church Polpital, and that 
there (ould be paid fo2 the Licence of every Carr 11. Fitne, and 
179. per Annum to the ſaid Pꝛeſident, to be employed fo2 the die 
of the Poo? within the Hoſpital; and that none ſhould uſe a Cart 
without ſich Licence, under a certain Penalty to be recovered, &c 
P2ovided, That all Perſons may fend their own Carrs to the 
CUharfs, 8c. and carry Goods in their own Carrs from Wharty, 
except ſuch as fhall be Traders 02 Retailers in Fuel. 

That B. without ſuch Licence w2ought with a Carr pro lucro 
ſuo proprio, and fo2 the Penalty fozfeited thereupon, a Plaint 
was ievied againſt him, &c. | | 
Jt was payed, That there might be no Procedendo in this 
Caſe; fo tho* the By-law ſhould be admitted to be good, having 
Cuſtom to warrant it, as was adjudged in this Court, 19 Car. 
nunc between Player and Jenkins; pet it appears that the Plaint 
is tnſufficient, fo2 tn that, no Cuſfom is alledged; and in 1 Roll, 
364. ſuch a By-law to limit the Mumber of Carrs was held void, 
fo2 there no Cuſtom is alledged to ground it upon; and then a 
By-law cannot reſtrain Trade. | 

Again, 'Tis unreaſonable that ſuch as trade in Fuel Could not 
be permitted to bꝛing home the Mood, which they buy in the 
Country in their own Carts, oz to carry it out to their Cuſts: 
mers; fo2 tho' they might limit the Number of Carmen, which 
in too great a Multitude would be a Nuſance, and infeſt the 
Streets, pet they cannot reſtrain a Man from uſing his own 


Catrs, to carry his own Commodities. 


As to the firſt the Court were of Opinion, That it was not ne: 
ceſſary to mention the Cuſtom in the Plaint, fo2 tis Lex loci, and 
they take Notice of their own Cuſtoms in heir own Courts; 9s 
in Norwich the Cuſtom is, That in Debt upon a Specialty the 
Debtoꝛ fatetur ſcriptum, ſed petit quod inquiratur de debito, and 
no Cuſtom is let fo2th in the Recozd to warrant that. But here 
in the Habeas Corpus they habe returned the Cuſtom, which ſhews 
they had good Cauſe to pꝛoceed upon their Plaint; fo2 it hat) 
been often reſolved, that Cuſtom may create a Monopoly, as the 
Caſe in the Regiſter is; a Cuſtom was, That none ſhould exet: 


ciſe the Trade of a Dyer in Rippon, without the Archbiſhop of 
York's Licence. | 


A2 As to the Second the Court doubted, Thether this By-law 
could be adjudged reaſonable o2 good, becauſe it would reſtrain the 


- KWoodmongers from bzinging their Wood, &c. home in their own 


Carts; ſo that tho' they bzought it in the Country-Carts as fi! 


"as the Liberties of the City, they muft then unload and put it i! 
: City-Carrs, which would be extrearily inconvenient, —__ 
& Ba 


% 
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would be if they ſhould lend City-Carrs to fetch it; and tho! it 1 
might be reaſonable to pꝛohibit their Carrying of their Commodi. 

ties out in their own Carrs, that they might not have ſo great an 
Oppoꝛtunity to cheat in their Mealures; yet there could be no 

Colour to reſtrain them from bzinging them in. Et adjornatur. 


Cuts verſus Pickering. 


n 


Pon a Trial at Bar, one Baker (who had been Solicitoz 3 Keb. 2. 
fo2 Pickering) was pꝛoduced as a Mitneſs concerning the 
Razure of a Clauſe fn a Till, ſuppoſed to be done by Pickering. 
The Court were moved, (Uhether he could be examined touch- 
ing this, becauſe having been retained his Solicitoz, he ſhould by 
Reaſon of that be obliged to keep his Secrets: But it appearing 
that B. had made this Diſcovery to him, (of which he was nom 
about to give Evidence) befoze ſuch Time as he had retained him, : 
the Court were of Opinion, that he might be won. Otherwiſe Poſes, 
if he had been retained his Solicito2 befoze: The ſame Law ok e. 
an Attozney oꝛ Counſel. | | | 


Sir Samuel Jones verſus The Counteſs of Mancheſter. 


Nan Ejectment upon a Trial at the Bar, the Evidences which 
(as the Plaintiff pꝛetended) would have made out his Title, 
and would have avoided the Settlement in Jointure, which the 
Counteſs of Mancheſter claimed, were locked up in a Box, 
which was in the Cuſtody of a Stranger, who befoze the Trial 
delivered the Rey to the Earl of Bedford, Bꝛother to the Coun- 


teſs of Mancheſter, and Truſtee fo2 her; who being pꝛeſent in 


Court, and requeſted to deliver the Key, that the Box might be 
opened, which was bzought into Court: He (aſd, Being a Tru- 
ſtee in the Behalf of his Siſter, he conceived, he was not obliged 
to ſhew fozth any Writings that might impeach her Eſtate; and 
if he ſhould, it would be a Bzeach of the Truſt repoſed in him, 
which he held ſacred and inviolable. | 

The Court told him, That they could not compel him to de- vide the 
liver the Kep : But Hale ſaid, Jt were moze adviſable fo2 him to cont Caſe 
do it, Foz he held, tho' it is againſt the Duty of a Counſelloz *** 
02 Solicitoz, &c. to diſcover the Evidence, which he who retains 
him, acquaints him with; yet a Truſtee may and ought to p20- 
duce TUritings, &c. But they could not rule him to do it here; 
and the Earl declaring his Reſolution not to do it, the Plain⸗ 


tit s Counſel deſired Leave of the Court to bzeak open the Box. 


The 


2 


e 


Paſch. Anno 24 Car. II. in B. R. 


1 Sid. 343, 
344. 
1 Mod. 40. 


2 Lev. 39. 
2 Keb. 860, 
879. 

2 Keb. 39. 
3 Keb. 15. 
See 1 Sid. 
429. 

1 Lev. 261. 
3 Lev. 311. 


when a Bill was erhibited againſt a Jointreſs, to diſcover Cut. 


The Court ſaid, That they would make no Ower in it, ng 


would determine how far the Title to the Critings dꝛew in the 
-P2operty of the Box; 02 whether the Delivering the Key to the 


Eatl did not amount to a Pledge of the Box? ' 
Serjeant Maynard ſaid, It was the Courſe of the Chancery, 
tings, not to compel her to do it till ſuch Time as the Plaintif 
agrees to confirm her Jointure. And he knew a Bill of Diſcove. 
ry bzought againſt a Purchaſer upon a valuable Conſideration, 
and the Court would not compel him to anſwer, tho' it was pg. 
bed there was a Deed and a real Settlement. | 
Upon opening the Evidence in the Caſe at Bar, theſe Points 
were ſfirred and reſolved by the Court. 
That where a Ban makes a Feoffment, &c. to Uſes, with 
Power of Revocation, when he hath erecuted that Power, he 
cannot limit new Uſes; but if it had been with a Power to te⸗ 
voke and limit new, then he might revoke and limit new, with q 
Power of Revocation annexed to thoſe new; which if he doth 
afterwards revoke, he may again limit new Uſes acco2ding to 
the firſt Power, and ſo in infinitum: But always the new Ules 
mult coꝛreſpond to thoſe Circumſtances, &c. which the firſt 
Power appoints, foz that is the Foundation. 2 Roll. 262, 
Becket's Caſe. : 
The Plaintiff being at a Loſs fo2 his W 


Seaman verſus Dee. 


N Indebitat Aſſumpſit, as Executoꝛ of S. was bꝛought again 
the Defendant by the Platntiff, as an Attozney of this 
Court, by O2ziginal. 

The Defendant pleads four Judgments againſt him; one in an 
Action of Debt, (upon which the Queſtion was) ko: Boney bo} 
rowed by the Teſtato2 upon Intereſt, which Debt with the Jntereft, 
at the Time of the Action bꝛought, amounted to ſuch a Sum, which 
was recovered againſt him: And pleads thꝛee Judgments beſides, 


titings, was nonſuit; 


ultra quz he had not to ſatisfy. | 


1 Lutw. 274. 


The Plaintiff demurs, and after being divers Times ſpoken to, 
the Court reſolved fo2 the Plaintiff. 1 

Firſt fo2 that as Hale ſaid, No Action of Debt lies foz the Ju. 
tereſt of Money, tho' he which bozrows it pꝛomiſes to pay after 
the Rate of 61. per Cent. fo2 it; but it is to be recovered by A.- 
ſumpſit in Damages. So where by Deed the Party covenants 
oz binds himſelf to pay the Pzincipal with Intereſt, the Intereſt is 
not to be included with the Pzincipal in an Aﬀion of Debt, but 
ſhall be turned into Damages, which the Jury is to Mealure to 
what the Jntereſt amounts to, which is allowed to be done; tho 
indeed the Statutes (which permit the Taking of Interef) 1 


: es 


upon a Special Uerdict. | 
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That Uſury is damned, and fozbidven by the Law of God. And Vausb. 93, 

tho it was. objected, That the Judgment is but erroneous, and 28,04. 4 

the Executo? [table while reverſed; and it cannot be laid, it was 

the Executo?'s Fault to ſuffer it: Foz an Executoz may plead a 

Judgment againſt him in Debt upon a ſimple Contract; tho' it 

could not have been recovered if he had pleaded to the Action, 02 

without his voluntary Conſent 3; 1 Fs 
To that Hale ſaid, That Debt upon a ſimple Contract lies a- Vide Vaugh. 

gainſt an Execut og, if he pleaſe; nay, it hath been adjudged, that 8 6. 3. 

an Executo2 may retain foza Debt due to him from the Teſtatoz, Turner's 

upon a ſimple Contract: But in this Cale no Aﬀton lies by the * 

Law, no2 any admimon of the Erecuto2 can make it good. 283 
Sccondip, Jt appears, That Part of the Inter eſt accrued after 

the Teſtatoz's Death, Which is the Executoz's pꝛoper Debt, be. 

ing his own Default to ſuffer the Intereſt to run on: Then the 

Action being bꝛought, both fo2 that which is due in the Teſtatoz's 

Time, and fo2 that which grew due (ſince, is manifeftly errone- 

ous; and there is nothing in the Defendant's Plea to take — 

the 3 that he had Aſſets to ſatisfy at the Teſfatoz's 
cath. 235 "348 g 

To the Objetion, That the [Plaintiff had abated his TUrtt ; foz 

that he declares by Pudbilege as an Attomey of the Court. 


Jt was anſwered, That the Alledging of his Poſſeſſion and 
Paivilege in the Declaration, was Surpluſage and an imperti⸗ 
nent Flouriſh, and that being rejected, the Declaration is ſuffi- 
cient upon the CUritz and an Attoznep is at Election to ſue, 
either by Oziginal, oz by Pzivilege. CUherefoze the Rule was; 


That the Plaintiff ſhould have his Judgment. 


The Lady Anne Fry's Caſe. 


Len Ejectment by Williams, Leflee ot George Porter Eſquire, Rap. 236. 
againſt the-Ladp Anne Fry. The Caſe appeared to be this, ie 25: 


lon v. 
Fitzgerald. 


That Mountjoy, Earl of Newport, was ſeſſed of a Houſe » Mod. 86, 
called Newport-houſe, in the County of Middleſex, and had the 7... 156; © 
Sons, who are yet living, and had two Daughters. Iſabel mar- 787. ; 
ried to the Earl of Banbury, by whom ſhe had Iſſue Anne the * leu. 21. 
Defendant ; and Anne married to Porter, by whom ſhe hab Jſſue Ee 
George Porter Lcſſoz of the Plaintiff, and made his TUil in this 33. 

Manner: F 

! give and bequeath to my dear Wife, the Lady Anne, Coun- 1 

tels of Newport, all that my Houſe called Newport. houſe, and all 

other my Lands, &c. in the pry) Aa Middleſex, for her Life ; 


p. Canc: 


and after her Death I give and bequeath the Premiſſes to mi 
Grand- 


— — 
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86. r 
3 . 20. 
2 akk 570, 
71 
oft. 203, 
204- 


10 Co. 41. 
1 Leon. 283, 


So OV 


Poſtea 322. 
Cart. 171. 


3 Mod. 29, 
34. 


Vide Cart. 
171. 


vide Mol. Grand child Anne Knolles (viz. the Defendant) and the Heirs of 


2 Dany. 109. 


_  riage, and that George Porter at that Time was of the Age o 
eight Pears ; and that after the Death of the Counteſs ſhe entred, 


Finch, *Attomey General, ko; the Plaintiff, and Sir Francis 


pot the Intent of the Deviſoz, and to let in the Remainder 


Condition ſhewing it to be therefoze impoſed upon her, becauſe th! 


the Condition, is Heir at Law; and where a Stranger. The heit 
. take Notice of any Mill, unleſs it be ſignified to him, And lo 18 
upon Condition not to diſturb the Executor in removing the 


ber Body: Provided always, and upon Condition, That ſhe mar. 
ries with the Conſent of my ſaid Wife, and the Earl of War. 
wick, and the Earl of Mancheſter, or the major Part of them: 
And in Cafe ſhe marries without ſuch Conſent, or happen to die 


without Iſſue, then I give and bequeath it to George Porter, (viz. 


the Leſſo2 of the Plaintiff.) ; F 
The Earl of Newport dies, and the Lady Anne Knolles bei 


of the Age of fourteen Pears, marries with Fry without the Con. 
ſent of her Gzandmother, 02 either of the Earls; and it was 
found, that ſhe had no Notice of the Will until after the Mar. 


and — porter gntred upon her, and made the Leaſe to the 
Plain. | 63: 

\ This Caſe having been twice argued at the Bar, (viz.) in 
Michaelmas-Term by Sir William Jones foz the Plaintiff, and 
Winnington fo2 the Defendant : And fn Hillary-Term laſt by 


North, Soficito2 General, fo2 the Defendant z 
It was this Term reſolved by the Court, (viz.) Hale, Twiſden 
and Rainsford, (Moreton being abſent) foz the Plaintiff, upon 
theſe Reaſons. . e 

Rainsford. Here have been three Queſtions made. 

Firſt, TUhether the Mozds in the CUill, whereby the Marriage 
of the Defendant is reſtrained, make a Condition oz Limitation? 
Jf:a Condition, then none but the Hetr can enter fo2 the Byeach, 
But tis clear, that they muſt be taken as a Limitation, to ſup- 


which he limits ober. 1 Roll. 411. 

Secondly, CUhether the Anfancy of the Defendant ſhall excuſe 
her in this Beach? And clearly it cannot: Foz a Condition in 
Fact obliges Jnfants as much as others, (Vide 8 Co. Whitting- 
ham's Caſe, the Difference between Conditions in Fact am 
Conditions in Law,) eſpecially in this Caſe, the Nature of the 


Was an Jnfant, | 
Thirdly, (and the main Point of the Caſe,) Whether the (Clan! 
of Notice ſhall ſave the Fo2feiture of the Eſtate? As to that, let 
the Rules of Law concerning Notice be conſidered. | 
Firſt, J take a Diffetence where the Deviſee, who is to perfom 


muſt have Notice, vecauſe he having a Title by Deſcent, need not 


Fraunce's Caſe, 8 Co. where the Heir was Deviſee foz 60 Pears, 


2 : Goods; 
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Goods ; and reſolved that he ſhould not loſe his Eſtate upon a Dl- 
ſturbance, bel oze he han Notice of the Will. But where the De: 
vile is nos eit, (as in this Caſe) he muſt infozt himſelf of the 
Eſtate deviſed to him. and upon what Temme. | 
"another Rule is, hen one of the Parties is moze pziby than cr. car. 132 
S the other, Notice muſt be given 3 but where the Putty ig equal OY "—_ 
Notice muſt be taken by the Patty concerned. A Bargainee ſha {ot 2 Sid. 115, 
enter fox a Condition bꝛoken bekoze Noticez* fox the Bargaln and 116. 
Sale lies in his:Cognizanice, and not the Leſſee's; So if a Leaſe reg +2, 
de made tu commence after the End of the kozmer, ik the firſt be 
ſurrendzed, the Lefſoz ſhall not enter-fo2 a Condition bꝛoken fog 
Non-Payment of Rent, unt(l'Noticegiven of the Surrender, 3 Le- 
on: 95. And therefoye there ſhall be no Lapſe to the Odinary upon ken. 45. b. 
a Reſignation, without Notice. If a Man migkes a Feoffment up- 
on Condition to enter upon Papment ok th Sum at a Place 
certain, he muſt give: Notice td the Feoffee when he will tende 
= the Þonep, Co. Lit. 211. a. Dyer 354. And upon this Reaſon f 
= Molineux's, Caſe; 2 Cro. 144. where a Deviſe was, that his Heir 
ſhould pay ſuch Rents, and if he made Dekault, then his Executozs, 
ſhould habe the Lands, paying the ſaid Rents; and if they failen 
of Payment, then he/ deviſed the Land to his pounger Thildzen, 
to whom the Rents were tv be pald. It was reſdlved, Hon. Pay. 
ment by the Exetutoꝛs chould be no Beach, until they ha Motice 
that the Heir had kauled, which was a Thing that the pounger 
Childzen muſt be pzivy to. But in 22 E. 4. 27, 28. Tenant koz 
W Life lets foz Pears, and dies; the Leſſee muſt remove in convent⸗ 
ent Time, to be reckoned from the Death of the Tenant, whether 
be had Notice of it oꝛ not: Foz he in Reverſion is pꝛeſumed tobe 
no mo2e pꝛivy to it than himſelf, - So Gymlet and Sands's Cale, 3 
0. 391. and 1 Roll. 856; whete Baron and Feme were Tenants. 
fo) Life, Remainder to the Son in Tall, Remainder to the right 
Heirs of the Baron; the Baron makes a Feoffment with Matran - 
ty and dies, then the Feme and Son joſh in a Feoffment; this is a 
. — of the Eſtate ot F. tho ſhe had no Notiee of the Feoffment 
02 Warranty, whereby the Right of the Son was bound. So Sprin 
and Cæſar g Cale, 1 Roll. 459. A. and B. join in a Fine, to the (1 ö 
of A. in Fee, if B. do not pap 10 I. to A: befoze Michaelmas; and 
if he doth, then to the Uſe of A. fo: Life, Remainder to B. B. dies 
befoze Michaelmas, the Heir of B. is bound to pap the 10 1. with- 
but anp Notice given by A. Che Reaſon given (which comes 
home to our Caſe) is, Foz that none is bound to give Notite 
and then it muſt be taken; though indeed a ſecond be advey, F 0} 
that B. (from whom his peir derives) had Notice: The Papo: 
and Commonalty of London againſt Alford, 1 Cro. where a Oeviſe | 
was to ſir Perſons, to pay certain Sums fo? the Maintenance Ce. Car. 373, 
of an Alms-houſe; Sc. and 5 though 'Dol(viouſnels, o; 93 5 $16, 511: 
ores | MS =: 5 ue, 


— — — 
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164, 165. 


* 


5 pert i 


7100 td. 1 5 hereaDeviſets to J. 8. untilhe. ſhall 


— 
3 
in 


Palmer's R. Well 8 


ſe, the Tru6s.were. not, petfozmed, then to J. S-tapon the dan 
971 115 he = by two Montha, then to (++ 7 
pf Lon upon-the ſame:Truſis. Abe Sir m 
entets, J. N. enters upanchim, and g 
ANTE: - was 16vied, and five Pears paſſed; an 
hat;the Mayozand:Commonalty of Log. 
00! oy nd ie Maney anpainten by the UM, -althe 
the ix Persons oz J. S. bad Kalled; the 

> adjudged againſt them, as being barted by the 
Dir Andrew Corbet!s.Caſe, 4 Co. ey, 


q 
m Profits of the Land: Min Stran 
ao dhe Deutloz, tho the Doviſee hay 


F fl, 08 Pot the —— wall run on, as wach os | 
being applied to the preſent Caſe, it will appen 


given. 

— 18 as pzſby to the Will as any one ell, 

A er 8 0 aun allo to be an Jukant. It is 

i gar Were gny Executozs ; if it had, they wee 
AD $02 D it inet the Pei : Fo; 


D ca aa h t ooa 


02 Lots by the Condition. - 
R fo2 the Dy, 
ee le, which differs, becauſe it was 
Sant „ the Caſe af Saunders and Car: 


a am ae a a _ ad amr at co at. a—_ at 8 am_— 


Jac. are apart of Sir Geoffry Palmer, 
May 1 ol the Cat 
aud al: It was 1 — 
Life, 1 5 aughter in Tail, upon Condition to pu 


Nah 5 15 Fern woufy be n 

Teh F117 gon Evidence, and Lea a 
ain 

ITS 2 ought ayponrs the Daughter might be Het; 


cw ww ti. wo am 


9 . 
5 N 0 e 
x Condition ve been perfozmend. 2 W 0 * 


Tilden vu is of 144. ane Opinion; but 2 omit bis Argument, 
_ hehe veay I could * Pear m perfectly, - 
Dpinſon. Ag to the firſt Point, J Hall 
yiſcharge oe "Cal: of ft, ag uot fit to be called in Queſtion t Fo! 
ithour peradventurs though the Mam Condition be uſed, ytt 
wo ner a Remainder aber, makes i a Limitation z fo2 fo dis 
Fan the Teſtatoz meant, and tis as much as if he had ſaid, And 


- TI www »_h FF 7-7” = T* 


if * marties, dee. then ta remain, 1 the Wop Conde 
7 


3 
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and this bath trceivod ag many Reſolutions as ever any Point 
did. (Vir) Wiſeman and Baldwin Caſe, 18 Eliz. 1 Roll. 412. 2 Leon. gr, 
Hain worth and Pretty 8. 3 Cro. 833. und 2 Cro. Pell. and Brown g 014 46 
Cale, with a grent may maze; and nothing but the Opinton in 
Mary Portington s Caſe, 10 Co. 41. againſt it. 

cdiben-Finch:;-Attomep General, argued this Caſe, he obſerved 
that Coke himſelf was of unother Opinton in the 3d Repott, in 
Wellock and Hammond 's Caſe, cited in Boralton's Cale t Fo! 
tho there tis the Mord Paying only, which is adjudged a Limita- 
tion; yet Coke faith, The Quære in Dyer 317. is upon that well 
reſolved, and the Caſe in Dyer is upon the Moꝛd Condition ex- 
nme, 30 010360 al 20) 3004 0235881 ene 
" Then to pꝛoceed to the other Matters. Pere is an Cſtate-Tafl 
devilen to the Defendant, ſubjed to Limitations, the one of Law, 
viz. dying without Iſſue; the other expzeſs and in Fat, (viz.) 
marrying without the Conſent, &c. and both are coupled together; 
ſo that whenever ſhe. marries without Conſent, &c. her Eſtate de- 
termines and is transferred to him in the Remainder, without ei⸗ 
ther Entty oꝛ Claim. Tis all one as if the Eſtate had been devi⸗ 
ſed to her to Lite, and if che marties, then to remain, which had 
been but an Eſtate quamdiu ſola vixerit: And it is to be obſerved; 
that if her Marriage here de no Beach of the tondittonal Limi⸗ 
tation (fo2 ſo tis pꝛoperiy called) becauſe ſhe had no Motice, then 
it can never be bzoken: So that the Queſtion muſt be; TAhether 
ſuch a Marriage ſhall diicharge the Eſtate of it, and make it be- 
come abloluts;5 (17 : 3333907 1192 8% 72 dene nnn 
Cis true, Where the Conoltion requires ſuch an Ack zo be done, 
as may be done after Notice, it hath been queſtioned, Mhether the n | 
Law ſhall not pzotract the Time limited fo; Perkozmance, until | | 
Notice be had, 1 Cro. Alford's Caſe. which was a Conditton fo} Cr: Car. 574. | 
Payment of Money: But this is a Thing of that Nature, that | | 
being done, no ſubſequent Notice can ever retrfeve. | 9 
Chen tis to enquire, How far the Mant of Motice will excuſe: | 
It muſt be conſivered;” That tis a TUill mave by a Perſon now | 
dead, who can give no Notice, neither can any come to the Know- 
ledge of it without Enquiry, and one hath the ſame Means to ob- 
tain it with another; and the Perſon who would take advantage 
of it, muſt make the belt Enquiry he can. Jf a Deviſe were made 
to the Dekendant, it was her Concern to enquire upon what 
Terms; until then. how can it be afcertain'd whether ſhe will take 
t? And lo tt was Porrer's Buſineſs to enquire 3 no Difference 
W between them in this Reſpect. So that upon theſe five Accounts, 
u will appear, that no Notice is regte do be given in this Caſe. 
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* Firſt, Becauſe the Teftato? hath not appointed anp Notice to 


be given, fo2 be which was the Diſpoſer might give upon what 


Yelv. 103. 


Terms he pleaſed ; and this Matter of Notice ſhall not be adden 
—4 8 were in a Cale wherein the Law would very ſtrongly tg; 
E ; | „ f . | ; ; 
- Secondly, Becauſe there is no Perſon who can reaſonably be 
engaged to give Notice, (viz.) not the Þeir, fo? he is diſinheri; 
ed; not the Exetutois, fozthey are not concerned in the Freehoi, 
noꝛ the Truſtees, fo2 they have but their Labour fo2 their Jaing, 
no2 Porter, fo2 he is no moze bound to give than ſhe to take Ne. 
"Thirdly, Becauſe each Party have the ſame Means of Jnfom: 
ing themſelves of the Mill, (i. e) by Enquiry, 
Fourthly, Jt moze impozted the Defendant to know it, as teln 
ting to her own Intereſt; the Mill which gives the Eſtate, gives 
it upon this Conditional Limitation. Corbet's Caſe, 4 Co. comes 
very clofe ; where, if the Deviſee ſtays while the Time wherein the 
Money might be raiſed is elapſed, he ſhall never raiſe it after. Sup: 
poſe a Man dies poſſeſſed of a Term upon which a great Rent is 
reſerved; ſhall the Executoz, after that he hath pzoved the Mil, 
thzow up the Term, as pꝛetending not to have known of it? gr 
Eſtate is deviſed to one durante Viduitate; ſhall ſhe marry, and be: 


cauſe ſhe had no Notice of the Tl, hold the Eſtate abſolutely fo 


1 Sid. 36. 


78, 178. 

1 Roll. 463. 
2 Cro. 182, 
228. 


whom de will make dis Tilke. 


her Life? There is the fame Reaſon in this Caſe ; fo2 this Pꝛobilo 
is a Part of the Limitation of the Eſtate it ſelf. Mo Man is py: 
ſumed to be ignorant of his own Jntereſt ; and as he muſt take 
Notice to acquire, ſo alſo of the Banner of the Eſtate he gains, 
But he that gave it thus, was not obliged to do ſo much. 
Fifthly, Jt was not impoſſible fo2 the Defendant to have made 
Enquiry, and ſhe muſt not take Advantage of her Laches. A Bond 
with Condition to pay 501 when the Obligee ſhall marry the Obli 
gozs Kinſwoman; in Debt upon this, it was reſolved, That the 
Obligee was not bound to give Notice of the Marriage, tho it 
lay in his own Pꝛibity; becauſe the Pbligoz might have known it 
by other Beans, Hill. 1650. Between Try and .... Rot. 1081. B.. 
It was p2oper fo2 the Defendant to have enquired, whether her 
Gzandfather gave her anx Thing: And ſo it was fo2 him that 
ſhould marry her. Harwood's Caſe adjudged here (Hill. ult.) was 
upon this Reaſon : Þe married a City-Ozphan fn Kent, and was 
fined by the Court of D2phans, becauſe he had not firſt applied 
himſelf to them fo2 their Licence, &c. accoding to the Cuſtom 


of the City: And the Fine was reſolved here to be well impoſed, 


tho' he had no Notice that ſhe whom he married was an Oꝛphan; 
becauſe it was his Bulinels to enquire of the Condition of het 


The 
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The next Thing to be conſidered is the Infancy of the Defen- 
pant, and that is nothing in this Cate. Porter who was the p2oba- 

pleſt Perſon to give Notice is found to be an Infant too, Conditt- 

ons in Fact bind Infants. Again, the Condition here relates to an Z 
as, which the (3 capable of doing. The Statute of Merton, which Co. Lit. 246. 
enacts. Non currant uſuræ, Cc. hereby Jnfants are exempted * 

from Penalties z yet in another Chapter gives the Fozfeiture of 

the ſaty double Tlalue to the Loꝛd where his Card marries with- 

out his Conſent; *Tis a Beſtraint latd upon her in a Matter pꝛo⸗ 

per fo2 her Condition, and with'reſpect to her Condition, that be- 

ing an Jnfant ; ſhe might adviſe with her Friends about het Marri⸗ 

age. The Caſes which have been objefed do not come to this , 
Caſe, as the Opinion in Saunders and Carwell's Caſe, which Palm. 164, 
might be good in Law, ik it could be known what that Caſe was, „ 

fo2 the Moꝛds might either explicitly oꝛ implicitly require Notice, 

as if it were, if he refuſed to pay, ec. o2 it may be no Time 


« * 
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might be ſet fo2 Payment; fo2 in Molineux's Caſe, there Rents 


were granted, and after a Deviſe foꝛ the Payment of them which 

naturally ite in Demand. | | 

Secondly, There it concerned the yotinger Childzento give No- 

tice ; fo2 the Rents were not only to be paid to them, but upon 

Failure of Payment the Land was deviſed to them; ſo that was a 

Concurrence of Concern in them, as to the Perkozmance of the 

Condition, and the Eſtate they ſhould acquire by the Bꝛeach. 

Whereas the Plaintiff in this Caſe is not concerned in the Per⸗ | 

foumance of the Condition. ts BO IIS 3 
Thirdly, The Penning of the Condition thete quite differs ; fo2 3 Mod. 25, 

tis upon Default of Payment, which implies Notice muſt be firſt 3+ 

had. In France's Cale, there would have been no Need of Notice, 

if the Devite had not been to the Heſr, which is the only Thing 

wherein it differs matetially from this Caſe. Jn Alford's Caſe 

the Debate was occafivned by the ſpecial Penning; fo2 it was thus, 

that if thzough Dbliviouſneſs, the Truſts ſhould not happen to be 

perfozmed, Mow there could be no Oblivion of that they never 

knew ; therefoze there is ſome Opinion there, that the Bayoz and 

Citizens of L. ought to have had a pꝛecedent Notice; pet the 

Judgment is contrary, fo; they could not have been barred by the 

Fine and Non-clatm,if Notice had been neceſſary to the Commence 

ment of their Title; and tis not found, CUhether thoſe to whom 

the Eſtate was deviſed befoze, had Notice ; ſo that this Cauſe 

moves rather, that there needs no Notice in this Caſe, than o- 

therwiſe. Wherefoze the Platntiff muſt have his Judgment. 
When my Lo2d Chief Juſtice had concluded, Rainsford ſaid. He 


had ſpoken with Juſtice Moreton, who declared to him, that he was 
of the ſame Opinion. | F v 12 
1 


Fitzgerald 


200._. Fa h r Anno 2 24. Tar 1 My B. K. 
a a v2 ; 
| 8 Fitzgerald verſus Marſtall 
1 rm of a Judgment given in the King's Beneb in Ireland; in 
+ Keb. 875. Affirmance of a Judgment removed GY Exroꝛ out of 
1 Show. 3. e Common Pleas in Ireland. 00 1 
5 the Reco2d it appeared, That the (Urit of Greer: to the Com 
mon Bench was direted Rob. Booth, Militi & Spriis ſuis, quia in 
Recordo & proceſſu ac in redditione Judicii loquelz1quz fuit coram 
vobis & Sociis veſtris. And the Judgment, certified; appeared to be 
in an Aion commenced in the Time of Sit N Smith who died, and 
Sir R. Booth made Chiet-Juſtice in his Place betoze Judgment gi. 
ven. And the Court here were ol Opinion, That the Recozd ung 
not well removed into the King's Bench here, by that CUrit; 
which commanded. them to remove Recordum .loquelz coram'R 
Booth: TUhercas tie loquela commenced: befoze R. Smith, and 
the Titling of the Kecop is in ſuch Cale placita corani R. Smith 
Cc. though ſome of the Continuances might be entre coram k 
Booth, and the Judgment given in his Time: And fo this Cauſe; 
the Juvgment given in Affirmance in the King 8 * was 
rever led. | : IT700 | 41 
Sir Samuel Sterling verſus Turner: =y jr 
* $913.33) ; 
2 Ven. 25. Broz of a Judgment in the Common Bench; in an aon upon 
the Netcat L- the, Caſe, where the Plaintiff declared. upon the Cuſtom of 
upon che A- London, of clefting two Men into the;Office.of: Bzidge-Baſters 
oe of the every Pear by the Citizens aſſembled in a Common Pall; and a 


—— Cuſtom that if two be Competitozs, he that is cholen by the great- 
3 Keb. 26, eſt Number of Qotes is duly elefed ; and that it one in ſuch Caſe 
FO defite the Poll to. be numbered, the Mayoꝛ ought to grant the Poll. 
Vide 2 Lev. Aud hews that there was a Common Hall afſembled, the 18th of 
114, 259 QQober 22 Regis nunc, Sterling being Mapoz, and that then the 
6 Mod: 4%, Plaintiff and one Allet ſtaod as Competſtozs to be choſen to that 
: Salk. 20. Dffice, and auers that he had the greateſt Number of Uoices, and 
2 Sal7. 502 that he affirmed then and there, that he had the greateſt Number; 
50+ which the other denying, he requeſted the Bayoz, that accoing to 

the Cuſtom they might go to the Poll; and the Defendant not 

minding the Execution of his Office, but violating the Law and 

Cuſtom of the City, then and there didmaliciouſly refiife the Num 


bering of the Poll, but immediately made Pꝛoclamation, and dil 


ASD TTA@ADS = Ko oo mc en, 


| had been ſeveral Times argzued in Arreſt of Judgment, That this 


miſſed the Court, by which he loſt the Fees and Pꝛoſits 0 of the 
Place, which he averred belanged unto it. 
Upon Not guilty pleaded, and Uerdict fo2 the Plaintiff, after it 


Action did not lie, it was adjudged fo2 the Plaintiff, by Tyrrel. Ar: 


cher and Wylde, Vaughan diſſenting. And now Erroz was * 
| 1 


ou 
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and umgwed in the Matter o Law, and argued fo2 that it was 1 
ay ents whethor abe Pleiten wollt have been elefed „ and that 
hecouſd not being un Aion fo: a Polnbility of Datnage, and this 
was no mo2e, not being vectded who had the greateſt Number of 
© Put the Court were clear ok Opinſon, That the Judgment 
Hould'be affirmed+ ku the Deferidant dep2fved the Plaintiff of the 
Means, whereby it ſhould appear, whether he had the greateft 
Nuntber of Sete 62 ub. And Hale (aſd, Ye was a very good 
Pyecovent, and de it was djudged by both Courts. 


One D. ot Bedfordfhire, Efquite, was ftrofeted of Þ | Treaſon, Pardon. 
foxColntng a great Mumbet ok conntexfeit Pibces 'of Gutneas of 35: % 
Gold, 23 Kegis nunic, and betng ütrafpren at the Bir, he pleadyd &. 1. . 6 
the King's Pardon z which was of an Trenfons, and of this th : Hank. e. 

„but did not mention that he Fob | 


particular d indicted. F — pokes 
Tilden fafd, That my Low Kelynge was of Ppimton, That 


—_— 


ſuch a Pardon was not good. But Hale ſaid, Jt might be wefl : Jones 56. 


enough in this Cale, but in Caſe of Yurther it fs neceſſary to 
recite it, becauſe of the Statute of * 27 E. 3. 2. (vid. 10 E. 3. 2. 


14 E. 3, 15.) an to it was altowed, 
Ide Lady Cheſter's Caſe 


Prohibition was prayed to thePyerogative Colt of Canter» ; Kev: 30, 
& £ % bury. Sir Henry Wood having veviſed the Guardianſhip df 
as bis Danghtet by his TUM in Writing, nexowing to the Att of this st. 1. Ca. 2. 
We King, to the Lade Cheſter his Sitter; the Duttheſs of Cleveland, p. 24. 
to whole Son this Daughter, being about 8 Pears old, was con- 
trated, pzetending that Sit Henry Wood by Mod revoked this 
W Ollpoſition of the Guarvtanthip, ſued in the tive Court, 
v have this muncupatide Codiril pon; any the granted 
W 2 S2ohidition, fo? they are not to prove: a Tall concerning the 
ardianſhip of a Child, whirh is a Thing conuſuble here, and tb 
be judged whether it be deviled purſuatit to the Statute. And 1 Mod. Rep. 
SEC e 0 
to tomneriy 20 e 1. 
Lands. Vid. 1 Cro. Netter and Percivall's Cale. 2 my oy 


| ps A 
| Prior verſus $4505 . 


E wa biouhe of q2mmement ty this Eotrt tit the Efche 51071 
3 | , 1 tro in Fa u anf ide 6 Mod 
W Court being there of Optiſort, That Ektor u Fax k bend lot be of, „„ 
W "ned there, they affirmed the Judgment; upon which the Kerod 

vith the Affirmation was remitted hither; and a Writ of 9 — 
us btoug 


: 


tche- 74 A 38. 


. 
- — —— — 
— 
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2 Cro. 62. byought here, coram vobis reſident. (ag is uſual fo; Erro? in Fat.) 
3 Lev. 49. It was pꝛaped, that upon putting in of Bail, this new Writ of 
Erro might be a Superſedeas to the Execution. But the Can: 
held, That this Writ was not to de allowed in this Caſe, foz the 
Judgment given in this Court, being afirmed in the Erchequer, 
Chamber, tranſit in rem judicatam there, and a Writ of Ertoz 
cannot be bzought here upon a Judgment there; and tis alway 
the Courſe in Mrits ok Erroz to recite all the Proceedings that 
have been in the Matter ; as if a-Judgment be removed hither, y 
Erro; out of the Common Pleas, and here affirmed and ther 
bought into Parliament, the laſt TUrit mult recite both the Judy, 
ment in Communi- Banco, and the Affirmation here, and where 
this'Writ goes by the Judgment into the Exchequer - Chamber 
and mentions only the Judgment here, it mult therefoze be quagy 
ed: And it is the Courſe, if a (Writ of Erroz be.bzought here up 
on Erroz in Fai of a Judgment here, that the-Writ ſhould be g, 
lowd in Court. And, the Court laid, they would allow none n 


dis Cale, ee 1875 eg 
Eper C 


3 Keb. 28. E was indicked at the Seſſions of the Peate at Ipſwich in 
1 Hawk, ſtopping communem viam pedeſtrem ad Eccleſiam de Wit. 
© 3s. dy. It was removed hithet by Certiorari, and the Court were ms 
5 ved to quach it, fo2 it was objetted, That an Jndifment would nit 
lle fo? a Nuſance in a Church Path; but Suit might be in tht 
Eccleſiaſtical Court. Beſides the Damage is pzivate, and con 
cerns: only the Partſhioners. There there is a Foot wap to 
Common, every Commoner may bzing his Action ik it be ſtoppe), 
but in ſuch Caſe there can be no Jndiment. {oo 
Hale ſat; It this were alledged to be communis via pedeſtrisal 
Eccleſiam pro parochianis; the Jndifment would not be good, fi 
then the Muſance would extend no further than the JPariſhioner, 
fo2 which they habe their particular Suits ; but fo2 ought app 
this is a common Foot-way, and the Church is only the, Termi 
Ad quem, and it map lead further; the Church being expꝛeſſed ob 
Ir ta aſcertain it, and tis ſaid ad commune nocumentum; whett 
diode the Rule was, that he ſhould plead to it. 


The Lady Prettyman's Caſe. 
A Judgment was had in a Seire facias bzought againtt her iy 


C4 * 


2 Keb. 13, 27. 

r TE) on a koꝛzmer Judgment, upon two Nihils returned. And tif 
Caurt was moved to ſet it aſide, fo2 that it was alledged, That 
+, before the Scire facias bought, ſhe was married to Sir John Pretty i 
man, and that it was-bzought againſt her as ſole, by Contribanct 
between the Plaintiff and her Þugband to opp2eſs her, and lay - 


moo 2 * 


. 
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8 arrioge, fo2 be (being an Attozney) had p2oſecuted another gc- 


hand, and that ſhe could not help her ſelf by Erroz, oz Audita 
Querela, becauſe her Husband would rFleaſe. , | 


Waiovemeano? of the Plaintiff; But becagſe they were inkozmed, 
Ithat this Marriage was under Debate in the Eccleſiaſtical Court, 
Wand near to Sentence, they ſuſpended Baking any Rule in this, 
while that was determined. 15 ö 

W Twiſden ſaid, Pe had a Cale from my Lo2d Kelynge, where a 
eme Covert Inkant levied a Fine, and her Friends got a Mrit 
Not Erroz in her Pusband's and her Mame, that the Court would 
not ſuffer the Þusband-to releaſe. But Hale ſaid, pe could not 


Guardian, which they admitted foz the Wife, 
N How's Caſe. 


= ="  X C” wh 


WT Glouceſterſhire. Now the Attoꝛney General moved the Court to 


the Oemerit of the Fact; fo2 he ſhewed, That a great Part of t 
entry of Glouceſter, amongſt which were How and Maſters, be: 
ing aſſembled; at Cirenceſter, about the Election of a Burgeſs. fo2 
W'vat Town; How without any. Pzovocation, ſtruck Maſters on 
the Cheek with the End of his Cane, which had an tron Pike at 
Wit; and that if Maſters had not governed himſelf with much Bos 
deration and Pzudence, it had in all Pꝛobability engaged the 
W whole Aſſembly in a dangerous Quarrel, they being both Men of 
great Eſtates and Quality in the Country. And the Attozney 
ſatd, There was nothing moze neceſſary, than that ſomewhat of a 
limited Star-Chamber ſhould be exerciſed in this Court, fo2 the 
due Puniſhment of ſuch enozmous Crimes as theſe. | | 
Hale ſaid, That they were much diſcouraged from ſetting 
Fines, fo2 the new act binds them to eſtreat them into the Ex⸗ 
chequer ; and then it was well known whither they went, (Mean ; 
ing to ſuch as farmed them from the King by Patent.) The At- 
toznep replied, Chat the Legality of ſuch Patents was to be que- 


DD = &sT aw£”aS © co] Tf - - >. 2 


ing it was like to pꝛove an Dbſtrution to the publick Juſtice; 
E e Then 


In Hilſon; and it was ſhewn that the Plaintiff knew ok the 


tion befoze the Return of the Scire facias againſt her and her Þuſ- 


The Court lald, They might ſet aſide the Judgment foz the 


Wee how that could be avoided; but he had known, that in ſuc 
WCaſe the Court would not permit the Husband to diſavow then 


—_— 


TE was inditked of an Aﬀfault, Battery and Wounding of rin. |. 

Thomas Maſters Eſquire, and found Guilty at the Aftizes in 28 Salk, 
Ra m. 370 
et a Fine, and ſuch an one as might be exemplary, actoꝛding to 377 


Cumberb. 
10, 36, 77. 


ſfiohed ; and that one which was granted to the Earl of Berk- 7 Co. Penal 
ſbire, was now like to be reſumed, and it was fit it ſhould, ſee-. ute 


9 —=y 
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z Salk. 33 Then it was Doubted, Whether the Fine could be ſet, How nn 
2 being pꝛeſent? But held it might, but the Courſe is not to hen 
Judgment of any Thing moved in Pitigation of the Fine, unleſs the Patt, 
corporal Pu- hp pzeſent, and be was fined 300 Parks. 


niſhment ; | 
can't be given againſt a Man in his Abſence. I Salk. 400. 


Ward verſus Forth. | 


3 Keb.26,30. 1* Debt upon a Bond, the Defendant pleads, Chat he delidg, 
Farr. 51.3, 4 ed the Deed as an Eſcrow to J. S. &c. & hoc paratus eſt vs 
rificare. There muſt be a Gpncluſion to the Country. 

. To this it was demurred; Fo? that he ought to have conc 
den, & iffint nient ſon fait, fo: this Matter amounts to a Sy, 
tial Non eſt factum, and the Plaintiff cannot reply, That he d. 
Wered it as his Deed, abſque hoc that he delivered it as an &. 
row, and ſo ſaid the Court. 1 


Sherman's Caſe. 


2 Keb. 23. D Certiorari, an Oꝛder fo2 the Keeping of a Baſtard-Child y Wl f 
x Salk. 121, D the Juſtices of the Peace, in Purſuance of the Statute « Wi 


[ 


124, and 


2 Salk, 478. 18 Eliz. was removed into this Court, which was excepted to, 

| Firſt, Foz that they had appointed the Father to allow 45. u 

the Bidwife ; whereas it did not appear, that the Pariſh had w | 

- cured her, o2 that they were chargeable with it. 

Secondly, Foz that they ozdered >s. a Meek, to be allow 

fo2 the Nurſing, Clothes, &c. of the Child, until it ſhould be + 

ble to get its Living by TWozking 3; which was ſafd to be exceſſte 

in the Sum, and uncertain fo2 the Time, foz it ſhould have ben 

fo2 ſo long Time as ſhall be chargeable ts the Pariſh. 

Hale ſaid, That they could make no Allowance to the Midwil, 

_ unleſs in Diſcharge of the Parich. my. 

1 Mot. 2 Twiſden ſaid, That they could not ozder the 7s. a Meek to l. 

Caſes 3. bald, until it ſhould be able to get its Living, fo2 perhaps the 

. Father would take it away and maintain ft himſelf, which he md 

x do if he pleaſe ; but that the Oꝛder may be quaſhed without mar 

Delay, and the Batter-remanded to farther Examination, Sher 

man conſented to pay all the Arrears of the 7 s. a Meek, and tht 

Coſts that had been expended in Maintenance of this ©O2er, 0! 

what moze ſhould be laid out, in Caſe he ſhould be again found 

the reputed Father ol the Child, fo2 he ſafd it was impoſed upM 
him by Combination, whereupon it was quached. Poſt. 336. 


— Leerer 


Sr 


i * 
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: Sir Ralph Bovy's Caſe. 

' A N ation was bought upon .an. Eſcape, foz. that he being Pote« 2:7. 
Sheriff of Surrey, voluntarily ſuffered J. S. whom he had in b. 55: 

Execution td eſcape; CrphanGs .. 

pe pleads,” Chat he made frech Purſuit and took him again, 

and doth not traverſe the voluntary Eſcape, to which it was de- 

murred, Et adjornatur. Poſtea 217. 


Anonymus. 

Scire facias againſt the Conuſee ok a Statute, who had ex- Keb. 2,13. 

tended, ſuppoſing that he was ſatisfied. pe pleads, Chat 
before the Scire facias bzought he had aſſigned over all his Intereſt, 
and pꝛays Judgment of the ritt. 
Hale ſaid, That the CUirit was good, ſeeing he was a Party to 
the Recoꝛd; the Plaintiff need not take Notice of the Aſſignee un- 
leſs he pleaſe, and if there be Part of the Debt unſatisfied, that is 
to be tendered to the Conuſee, 5 

In a tit of Diſceit, to reverſe a Fine of Land in antient De- 

meſne; after Aſſignment, the Conuſee ſhall be made Party. So 
in a (Urit of Erroz, tho* the Terre-tenant ſhall not be turned out 
of Poſſeſſion without a Scire facias. | $42 


i 
Dioniſe verſus Curtis, 


Roder de duabus Centenis Plumbi urz, Anglice, two hundzed See Lev. 
J. Weight of Len . 44745 f 

It was objeſted, That Centena ſignifies an hundꝛed in a County, 176. 
and tis uncertain here of what it ſhould be underſtood; but the „ 4 
Court laid it was good with the Anglice, and to be under ſtood by; ked. 14. } 
the ſubjechggatter. Trover de duobus ponderibus caſei, Anglice, 5 Mod. 87. ll 
two Weighs ol Cheeſe, hath been held good. So de duobus one 2 U | 
ribus Cupri, :Anglice, two Hoꝛle · loads ot Copper: Vall. 366. | 


Evans, Go. 11 

PP? an Action upon the Caſe, whereas he pꝛetended Title to cer- 
tain Goods in the Cuſtody. of one Suſan Pricket, and claimed 
them to be his own, intending to remove them; the Defendant, 
in Conſideration that he would ſuffer them to continue there, al- 

lumen to ſee them fozth-coming, and that they ſhould not be im⸗ 


bezilled, but ſafely kept to the Uſe of the Plaintiff, and ſhews 
that afterwards the Goods were eloigned, &c. 


F > Wn Qpoit þ 


—— {+ 
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" Trin. Anho 14 Car. II. in B. N. 


. "Upon Non Aſſumpſit and Uetdict fo2 the Plaintiff, it was mo. 
ved to ſtay Judgment; That it doth nat appear, that the (py, 
perty of theſe Goods: was in the Plaintiff, fo2 it is alledged only, 
that he pxtehvey to way and claimep them to be his aun: gel 


non alloca tur... 
Foz the Declaration is cull enough, at lead maſt be intended he 


EU 


1323 . ” 4 q * 8 - * 2 „ 
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Anonymus 


N Debt upon a Recon in an inferto2 Court, upon Nul Tie 
' Rveord pleaded, thep ſhalt cert(fy =. tenorem Record, and 


grant Execution aftertvarys.-. | 
Lev. 231, Hale (tb, That he hay ſeen a Certiorari to certify: tenorem he 
236. cordi, = a Trial at Bar conterning the Toll of Uxbridge, the 


pietending ta be incospozaten, and to habe à Right to the 


1 
" - 
— 


Tons! nd it was reſolved, N no Peary pon ge could bed 
 Uhtnels fox the Co m. 
Ct 3 333 4 i 7 
CTC ww Tr CT SIOTMY mn 
EY 


* 1. 8 ads. he 16913 766,1937 4 , 64 . II | 45 
Termino Sanctæ Trinitatis, Anno 24 Car. II. 
In Banco Regis. 


Mekins verſus nada. 


Pꝛobibteton was prope to the Court! of the Chaihberli 
Fe, where un Engliſh Bill was preferred, ſetting 
forth; That J. S. bet ſndebted eo the Phiſtifiif, the De 


Poſtea 330. 


3 Keb: 33,31. kendant upon good Sinan ation pꝛomiſed, That fk J. S. did not 
* pay it, he would; and that he wänten duch p2eriſe Pꝛook of the 
Pꝛomiſe as the Law required,  Wherefoze he pꝛayed to be relieved 

by the Equity of the Court. 


Che Defendant confeſſed the 12omiſe in his Anſwer, and al 
ed further, That he had pad the Honey. und u Peohſbitton 
tos 5 5 fo? the tiff had now obtained the End of his 
Suit, and might have 3 edy at Law upon the Evidence of the 


[5 


ae ew a Sega” as o aa a. ns mae ac .> 
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1 5 
Watts verſus Rymes. 


AN A#fon was drought fo2 theſe TWozds : The Defendant ſaſd ler. 51. 
Mot the:JHaintiff, That he had picked his Pocket againſt his 3 Cb. 3t- 
will ; and at the ſume Time de ulteriori malitia fuld, He was a 694, 695. 
- Pick- pocket. 1 2 ae; "me 1. 4597 44 {mas | 35 1 n 5 
5 The Defendant juſſified, but fn ſuch Manner as it was ruled 
S againſt him. N. . I | 

Then he moved to ſtay Judgment upon the Jnſuſfictency of the 
Detlatation: Aud the Contet were of Opinion that the Mozds 

were not actionable, as cartying with them no neceſſaty Jmplica- 

tion of Felony, and might mean onlp Treſpaſs. And Hale ſuld; 

pe would not impꝛove AZions fo? Cons further chan they are. 


150 Forteſcue verſh Holt. 
44 ks £6 f 13 1 3 13 „07 J |; of « £ 74 
is 4 | # +4 9 f * -- 4 od | | 
A Sire facias was ought upon & Fadtihent or 1000 l. as 5 Keb. 45 


Admintſtratoz of J. 8. * | $4 IN 
The Defendant pleayed, That Re ee Adminſſtratton com: 
mitten to the JIaintif, (via.) ſuch u Day, &c. Adminiſtration was 
granted to J. N. who is Am alive at D. And demande Jubg+ 
e (670592. 8 bh _ 
Che Plalhtiff replies, J. N. vied, &c. & de hoc ponit ſe ſuper 
Patriam. And to that the Defetibant dem urs 3 
Pao that he ought to have traverſe N that he was = Lutv. 15. 
W alive: Fo tho the Batter contravitts, pet an apt Idſue is not 

fozttied without ah Aﬀitttiative and a Negative; and fo ſaid the 

Court. And alſd that the Defendant's Plea was bad, being con · 
tluvev in Abatement z whereas it goes in Bar, whith was (6 
pulpable, ag made it evident td de-tfed-otily fox Delap. Chit 
Hale dbſttding; he did exreevingly blame the bad Peattice that is. 
amongſt Counſel in Adviſing ſich Pleas, and (Mid it was within 
| the Penalty er Weſt. 1. Setjeants, Tomptets, &c. and fad 
Tho Counſel were sbuged es be faithful to their Cents; yet not 
to manage their Cauſes in ſuch a Manner, as Juſtice ſhould be 
delayed, 02 Truth (uppxAb ; to pꝛomete which was as much the 
Duty of their Calling, as it was the Office of the Judges; tho 


* 
— 


not in ſo eminent a Degree. 5 


In this Caſe it was doubted, (C1 hether Judgment final th6ul6 
de given, og a Reſpondeas Ouſter: But becatife the Pliamntet laid, 
he would be content with the later, that was not cefolbed. 


Anonymus. 


— 
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Anonymus. 


Farr. 104. IN Creſpaſs Quare clauſum fregit, tis a Plea in Abatement tg 
1 Salk. 4. lay, That the Plaintiff is Tenant in Common with another: 
But cannot be given in Evidence upon Not guilty, as it may where 

one Tenant in Common bzings Treſpals againſt the other, 


Peters verſus Opie. | 


vide ances be Cale was moved again, and Hale held clearly, That the 
Pꝛomiſe being pro labore (tho there was alſo à Counter: 


147, 177. K 
. Pzorniſe) did carry in it a Condition pzecedent, (viz.) Chat the 
257.” Mok could be done firſt. And he ſaid, That in Tales tried be 


: Salk. 171. foze him, where the Declaration was upon recipzocal Pzomiſes, 
: Sund. 50. If it appeared upon the Evidence, that the Intention was, That 
the Plaintiff's Part was to be perto2med befoze the Defendant's, 
he directed againſt the Plaintiff, and would not have the Defen, 
dant dziven to his croſs Action. 24% Loni £5 
Twiſden ftrongly to the contrary. Pro labore (ſays he) is no 
more than would have been implied if thoſe TWozds had been omit, 
ted; then tis within the Caſe of recipzocal Pꝛomiſes, The Caſe 
cited in Ughtred's Caſe, 7 Co. A. covenants to B. to ſerve him 
in the Mars, B. covenants: to pay him ſo much fo2 it; an Adlon 
lies fo2 the Money without Averment ok the Service done, bs 

cauſe of the mutual Remo. N * 

Hale was nom of Opinion, That the Plaintiff's Saying, parat 

fuic & obtulit to do the Moꝛk; tho be did not (ay, and the other 

refuſed, pet it was a ſufficient averment after a Uerdict. The 
Caſe of Vivian and Shipping, 4 Co. 384. in an Aſſumpſit upon 2 
Piomiſe to. perfozm.an Award, the Plaintiff ſaid licet he had per⸗ 
fomed all on his Part, &c. which tho no good Averment 
Fox, yet held it aided by the Uerdi, | 
CUherefo2e tho they could not agree in the other Matter, pet 
Judgment was given koz the Plaintiff, Antea 17. 


wo King verſus Melling. 


Pollexf. 101. N * Ejectment, the Caſe was thus found in a Special Ger“ 

2 38. L203 2030070612: eee e de | ; 
RD. Joby Melling was ſeifed in Fee, and had Iſſue Bernard and 
3 John, and by bis Mill in UUriting deviſe to Bernard fo; and 
Len i l during his natural Life, and after his Deceaſe to ſuch Jſſue as 

he ſhould have of the Body of his ſecond Mike, (his firſt then 
bheing alive;) and if no ſuch Jſſue happen'd, then to John Melling; 
pꝛovided that Bernard might make a Jointure to his TUife, wo 
a 


n—_— 
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he ſhould enjoy ko: her Life. The Devlloz dies, Bernard ſuffers 
a Recovery to the Uſe of himſelf in Fee, and after covenanted ta 
ſtand ſeiſed to the Uſe of his Wife fo2 her Jointure fo2 Like, and 
pied without Iſſue by any ſecond Tife. The Queſtion was, Whe- 
ther the cs had a good Eſtate, 02 that J. Melling fn Remainder 
the Right: | 
tet argued fo2 John Melling; Firſt, That Bernard Mel- 
ling had only an Eſtate fo2 Life by this Deviſe. Indeed if it had 
been to him and his Tſe which he ſhould have by the ſecond Uke, 
that would have been an Entail; but here 'tis erpzeſly given to 
him fo2 his Life. The'Cale of Wiat Wield, 8 Co. 78. b. is full 
to this: A Devile to a Ban and his Childzen is an Effate-tafl 


fo? his Life, and after his Deceaſe to his Childzen; there, whe- 
ther he had Childzen oz no at the Time, they take by ay of 


Remainder, either contingent oz veſted. So Archer's Caſe, 


1 Co. 1 Roll. 837. A Devile to his Son fo2 Life, the Remainder 
to the Sons of his Body lawfully begotten ; the Son takes on- 
Ip an Eſtate fo2 Life, becauſe ſo expꝛelly limited. Then the Re- 
covery deſtroys this contingent Remaitier, and ſo allo the Power 
of appointing a Jointure to his Cite: Foz 'tis not a bare colla- 
teral Power, but annexed to his Eſtate, and therefoze extin- 
guilhes in the Conveyance of it. IF 
But admitting it were fl! in him, yet he did not well execute 
it, which ſhoud have been in (ſuch Manner as it might have taken 
— by the Mill, and not to ariſe upon a Covenant to ſtand 
ed. | bx 
On the other Sſde it was argued, That it was an Effate-tafl 
in Bernard Melling, and no Remainder contingent to the Jſſue + 


fate may fait befoe tis aſcertain'd whether the Contingency will 
happen oz no? Pere if it be an Entall, Bernard Melling hath it 
fo? his Life, and the Jſſve had nothing until after his Deceale. 
So *tis but an Ex preſſio corum quæ tacite infant, | | 

Again, The Power remains notwithſtanding the Recovery ; 
fo? *tis collateral to the Effate. It Executoꝛs have duthonty t 
make a Feoffinent fo2 the Payment of the Teſtators Debts, if 
they ſhould firſt make a Feoffment to another Purpoſe, this would 
not determine their Power, but they might afterwards execute ft 
in Perfozmance of the Tf, 1 Co. in Albany's Caſe. 


Hale. It ſeems very ſttong upon Wield's Cale, That Bernard ; Salk. 126. 


Melling hath but an Eſfate to Lite; if it were deviſed to him 

and after his Deceaſe to his Jſſue, J would think that to be an E⸗ 
ſfate-tail ; but here the expꝛels Tos are fo his Life. A Devlle 
to one koz his Life, and after his Deceaſe to his Heir, that huth 
been held a Fee; fo? Heir is nomen Collectivum. But Archer's 


Cale, 


1 Wild's 8 
if he hath none at the Time: But if the Deviſe were to a Mann 


Foz there a Remainder is ſaid to be contingent where the firſt E- - 


Poſt. 223, 
228, 230, 
232. 
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deſignatio perſonæ, and reſolved he ſhould take by Purchaſe, vide 


an Eſtate fo2 Life only, «5 H. 8. 


' Jointure, which would have been uſeleſs if he had intended 1 
an Eſtate⸗tail: And this Power is in the Mature of an Emolu⸗ 


have been ineffedual; & quando non valet quod ago, ut ago, va. 


pꝛeſently diſtrained a filver Cup which ſtood by. The Maid think 


ok which the died within thꝛee Weeks after. 


Caſe, 1 Co. is a Oevile to A. fo; his Life, and after to his Deir 
and the Heirs of that Heir ; there becauſe the Wozds of Limit a: 
tion were put to the Heir, therefoze Heirs were taken to be but 


Anderſon 110. - Conſtrutfon muſt be accozding to the erpyecs 
Cows of the (Uill. A Deviſe to Two equally to be divided be: 
tween them, and to the Survivo2 of them, makes a Jointenancy 
upon the expzeſs Impozt of the laſt Mozds. | 
Twiſden. A Devile to one foz Life in Perpetulty, makes but 


Hale. Tis conſiderable alſo, that he adds a Power to make q 


ment annexed to his Eſtate, which ſeems to be deſtroyed by the 
Recovery, neither hath he well executed his Power; fo2 after the 
Recovery he became ſeiſed in Fee, ſo the Covenant to ſtand ſeiſey 
may work upon that Eſtate, and ſo ſhall not be taken in Putſu. 
ance of his Authozitp, which poſſibly it might have been if he had 
but an Eſtate fo2 Life; fo without Reference to that, it would 


eat quantum valere poteſt. And this is agreeable to the Leary 
ing in Sir Edward Clere's Caſe in 6 Co. 

The Court ſeemed pzetty clear in theſe Points; but becauſe i 
was upon the firſt Argument, they gave Leave to the Parties to ai 
940 to. it again, if they thought fit, Et adjornatan, . ans. „ 


Goffe s Caſe. 


Trial at Bar was had upon an Indictment of Murder. Th 
Caſe appeared to be thus: 

Goffe (being a Collecto; of the King's Duty of Chimney Y6 
nep) came with a Conſtable to the Þouſe of one Weſt in South- 
wark, to demand Money due upon that Account, and entred the 
Houſe, there being only a Baid-Servant at home; who telling 
them, That her Maſſer was from home, and that che could not 
tell where to-find him, 02 come at any Boney to pay them, the 


ing to pꝛevent the Carrying of it away, ſtands againſt the Dog 
where they were to have gone out, and Goffe took her by the drm 
and beat her Head and Back againſt the Dooꝛ⸗Poſt divers Times, 


The Court was of Opinion, That this was but Homitide, am 
directed the Jury to find it ſoz fo2 Hfndering their Paſſage out, (0 
go away with the Diſtreſs, was a Pꝛovocation. And 'twas found 


g Ty 


| ack... 


\ 
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. | | Meredith's Cafe, e 


Rroz ok a Judgment given in the King's Bench in Ireland, Amendment 
where Robert Meredith was Plaintiff, and that Judgment 
nas entred, Quod prædict Carolus Meredith recuperet. 
And the Court held it amendable as the Default'of the Clerk, 
tho in the Judgment; the Milpulion being only in the Name, 


which was right in the. reſt of the Retow that was befoze the | 
Clirk, and ſhould have direFed him. 14 1 


Sir Ralph Bovy's _ 


| 


N Debt upon an Eſcape, the Plaintiff ſets fozth in bis Decla: Ante 211. 
- ration a voluntary Cſcape. * lg venting t eee 
Che Defendant p2oteſting that he did not let Him voluntarily 2 
eſcape, pleads, That he took him upon frech Purſuit. To which 
it was demurred, Becauſe he did not traverſe. the voſuntat 
Eſcape ; and reſolved fo2 the Dekendant: Foz it is impertinent fo 
the Plaintiff to alledge it, and no Ways neceſſary to his Acttoii, 
Cis out of Time to let it fozth in the Declaration; but it ould 
bave come in the Replication. Tis like Leaping (as Hale Chief 
Ws Juſtice ſaid) befoze one come to the Stile: As if in Debt upon a 
Bond the Platntiff (ould declare, That at the Time of Sealing 
W and Delivery of the Bond the Deferidant was of full Age ; and 
the Ocfendant ſhould plead deins age, without Traverüng the 
Plaintiff's Allegation. Whiting and Sir G.Reynell's Cale 657. 
Win 2 Cro. feems to be againſt it: But Harvey and Sir G. Rey- 
bells 2 Car. in Latch, is reſolved, That no Traverſe is to be 
lten,. Antea 2117. ee | ; er 


Thomas verſus Butler, 


A Prohibition was payed to the Ecclefiaſfical Court, where 3 Keb. 3.2, 
I the Caſe was thus: ee, . eee eas 
W Sir R. Achton made his Will, and therein gave divers Lega. 
tles, and the Reſidue of his Goods and Chattels (after his Debts 

and Legacies paid) he bequeathed to his Ake, and made three 
Erccutozs and died, whereof one only pzoved the Will, and aftet: V. Finch 
wards died Jnteſtate. eee at 
The Daughter of Sir R. Aſhton pꝛocures Letters of Admint-- 
lration (the TUtke uncalled) and above five Years after the Lady 
butler, the Reli# of Sir R. Aſhton, and reſiduatp Legatee, ſues 
lo have them repealed : And whether there ſhould be any Pꝛohi⸗ 
bltlon to that Suit, the Court thought fit to adviſe. Foz ft was 
luggeſted, That there was not Affets to pay the Debts aud 
Legaties, and ſo there could be 1 Reſiduum. And Sir 2 

. 3 
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Walker (a Dodo; of the Civil Law) came to infozm the Cot 
what had been their Courſe in ſach'Caſes ; and he affirmey, gy, 
the Law was poſitive, abſque aliqua diſtinctione, Aſſets 0; » 
Allets, That Adminiftratfon ſhould. be committed to the reſiduay 
by. 37. a. Legatee. And fo Dy, Denny declared. in Eaſtwick and Standeng 
Cale in Dyer. And in one Burton's Caſe (which goes alſo byth 
Nanme of Cotton's Caſe). 17 Jac. this Point was much debaty 
where the next of Kin obtained 9avminiſfratſon, the Reſiduum jy 
ing vevifey to another, who afterwards got it repealed ; and th 
firſt Adminiſtratoz appealed to the Ddlegates, who confirmed © 
Repeal. There the Reſiduym is deviſed, the Law judges thy 
Mops tantamount to the Baking of him Erecutoz, and it wong 
be very ſnconventent_that'an Allegation, That there is no kg 
duum, fhould be admitted; fox that may be offered in every C 
and until that is tried, Adminiſtration would not be granta 
which might. dung much Damage to the Eckate of the Jntetiy 
Eis alta againft a ſtrong Preſumption, (viz.) That, ebery gu 
eaves as much as will ſatisfy bis Cd. He ſatd alſo, Se 
commttting Avmirifration'was of the Coghizance of thetr Cour 
be concetved they were to determine all Matters concerning then, 
and citev the Regiſfer, where tis ſald, Cognitio principalis ts 
hit ad fe acceſſorium. _ vt ing 
> ven. 13,22 Pete Hale intettupted him, and ſafy, Since the Statutes jg 
T. long. Made Pyoviſlon in thoſe Caſes, they were to expound them, ay 
1 Sid. 181, Allo to whom the Right of Adminiſtration appertatned ; and ifth 
Vaugh. 207) Excleſſaſtical Court did not commit it accowdirigly, they uſed n 
pꝛohlbit them; and that the Court deſired only to know fra 
them,” what their Uſage had been. Pe alſo asked him, It it hi 
deen pleaded in their Court, That there was no Reſiduum, wi 
they would have done? 3 | 
To this he anſwered, That they ſhould have received it a1 
Plea ; but would have over-ruled it as inſufficient: As was doit 
in the Counteſs of Lincola's Caſe, in 1655. To” 
Oz. Maſters contra. In this Cale the Daughter was Legatet 
an 1001, In the Caſe of the next of Ain, one may be pꝛekerred z 
foze another ; ſo why not one Legatee befoze another? Qui pin 
eſt tempore, potior eſt jure in æquali jure, they which firſt con, 
honld be firſt. ſerved; and vigilantibus, non dormientibus im 
ſubveniunt. Fo? Button's Caſe he ſaid, Chat there the Party 8 
whom Adminiſtration was fir granted, was no Legatee. 90} 
was in the Counteſs of Lincoln's Caſe; neither was thet! 
Sentence in that Caſe, but ended by'Compoſition. In the Cil 
between Blunt and Taylor, in 1670, where one Hall having mill 
bis Will, and made the Nike of Blunt Exetutrix, and devil 
to her the Reſiduum, ſhe pꝛobed the TUill and died. Blunt ab 
niſters to her de bonis non ak Hall; and the Gzanbchild 901 
4 | 
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(being next of Kin) cites Blunt to repeal his adminiſtration; and 
obtained a Repeal, which was confirmed upon an Appeal to the 
Delegates. But Sir William Wylde dented the Caſe to be ſo; 
ſo he ſaid, That the Adminiſtration was not repealed, as unduly 
granted at firſt; but foz a male Adminiſtration 2 Foz Blunt being 
cited, denfed either to pay the Legacy deviſed to the Gzandchild, 
02 bung in an Inventozp, and the Cale was debated upon that 
Point only befoze the Delegates ; and he laid, That it was their 
Courſe to repeal an Adminiſtration tho' granted to the next of 
Kin, in Caſe of Abuſe, 1 


But Hale ſaid, Chat therein they erteeded their Power, and a Cr. Car. 53; 


Caution at firſt to pꝛevent male Adminiſtration. =» 

The Court ſtrongly inclined. That no Prohibition ought to 
go in this Caſe; fo2 the Reaſon that 21 H. 8. requires that Ad⸗ 
miniſtration ſhould be granted to the nert of Kin was, upon the 
\ Preſumption, That the Inteſtate intended to pzcfer him: But 
now the Preſumption is here taken away, the Reſiduum being dil⸗ 
poſed of to another ; and to what Purpoſe ſhould the nert of Kin 
have it, when no Benefit can acctue to him by it? And tis rea- 
ſonable that He ſhould have the Management of the Eſtate, who is 
to have what remains of it after the Debts and Legacies patd. 
And the Averment, That there is no Reſiduum, is not material; 
fo? being once out of the Statute, upon Conſtruction of the 
Mods of the Mill, there is nothing ex poſt facto can bing it 
within it. And there are certain Adtniniftrations which have been 
always ruled to be out of the Statute; as Adminiſtrations du⸗ 
ting Binozity, and pendente lite, which need not be granted to 
the next of Kin, and granting it to the husband comes not with- 
in the Tloꝛds of the Statute. But becauſe in this Caſe admi⸗ 
niſtration had been granted ſo long befoze the reſiduarp Legatee 
came in, and the Adminiſtratozs by Decrees in Chancery had got 
in gteat Part of the Eſtate, and ſtill there were Suits depend- 
ing there koz obtaining of the reſt, which were near their Effect; 
=o "—_ be abated and ſet aſive, if the Adminiſtration were 

eated, . 
The Court pzopoſed an Accommodation, as moſt uſeful to 
— * the Parties and advantageous to the Eſtate ; which was 
ED. | | — 
The Civiliang ſald, That a Legatee that had got Adminiſtra- 
tion, tho it were after repealed upon a Citation, ſhould yet re- 
in foz his Legacy. Otherwiſe upon an Appeal; fo2 there the 
iſtration is avoiyed ab initio. Vide Blackman's Cale, 
6 Co, Poſt. 307, 316. T | 


Ff 2 Bedniff 


Prohibition ought to go, and that they ought to take ſufficient 55. 


I Sid. 28 1. 
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Bedniff & Ur verſus Pople & Ux' 


z Keb. 58. A Pzhibition was p2aped to ſtay a Suit fo2 Defamation in the 
8 7561. Eccleſiaſtical Court, foꝛ Mods ſpoken to the Servant gf 
1 Mod. . the Plaintiff, (viz.) Go tell thy Miſtreſs Whore, ſhe is a Whore 
2 Lev. 63. and I will prove it. Jt was laid, they were common Tong 9 
Bꝛabbling, and not impo2ting 'any ſuch Slander fo2 which Sat 
could be there. 3 Cro. 393. Dimmock verſus Fawcet, and 3 Cy, 
456. Pewe and his Wife verſus Jeffreys. 
Hale. Theſe cannot be ſaid to be Moꝛds of Heat, as if (poky 
when the Parties are Scolding together; but were uttered del 
rately in the Party's Abſence to her Servant. Fozmerlp thy 
would p2ohibit, unleſs the Mozds implied ſome Ack to have ben 
done: Vide Eaton verſus Ayloff, 3 Cro. 110. But tis Reaſon th 
Suit ould p2oceed in this Cale, ſeeing it is fo2 Matter of Sin 
der, which is puniſhed-by publick Penance. Therefoze Suit lie 
in London fo2 calling hoe; becauſe by the Cuſtom the, 
Mpozes are to be carted. ; 
CUherefoze the Court denied a Pꝛohibition. 


Read werſus Wilmot. 


2 Lutw. 1565. 1 Falſe Impuſonment, the Defendant juſtified by a Capias, 
\ rected to him upon a Suit commenced againſt the Plaintfn 
nun inkerioꝛ Court; to which the Plaintiff demurred; becauſe 
was not ſhewn that a Summons was iſſned firſt, and inen 
Courts can award no Capias, but upon a Summons firff retur: 
ed. To which it was anſwered, That this being admitted, jt 
it is but an erroneous Pꝛoceſs, in the Execution df which th 
"Officer is excuſed, who is not to be puniſhed when the Court pþ 

ceeds inverſo ordine. | 
Hale ſaid, Jt was a great Abuſe in thoſe Courts, their ozdinif 
Mꝛadtice being to grant a Capias without any Summons, o thi 
1 Roll. Ab. the Party is dziven to Bail in every trivial Aﬀton ; and that th 
— 9j. upon a TUrit of Erroz this Matter is not aſſignable, becauſe i 
. Pottea 249. Fault in the ]Poceſs is aiden by Appearance, &c. yet Falſe 9 
And Hodion ppifonment lies upon it, and the Officer cannot juſtify here, 
Poftea 369. UPON JP2oceſs out of the Courts of Weſtminſter. Foz ſuppoſe n 
10 Co. 76. Attachment ſhould go out of the County Court without a Plain, 
Le. 5. could he that executes it, juſtify? Pet a Sheriff may juſtify u 
Arreſt upon a Capias out of the Common Pleas, tho' there wt! 
no Dꝛiginal: But Miniſters to the Courts below muſt ſee thi! 
Things be duly done. Mherekoze the Plaintiff muſt have Juſ 


ment. 


Monk! 
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Monk's Caſe. 


Debt was recovered againſt him in this Court, and the Mo⸗ 
ney levied by the Sheriff, which he did not deliver, but was 
odered to bzing it into Court, until a Difference that aroſe about 
it was determined. 
Monk being indebted to the King, a TUrit was iſſued out to en: 
quire what Goods and Chattels he had. 
The King's Attozney moved, That they might have Leave to find 
this Money; the Court conceived, That the Money being but as 
g Depoſitum there, they might find it; and that the Court did not 
notes it from the Jnquiſition, as when Goods are under an At⸗ 
tachment they cannot be diſtrained; but they would not make any 
Direction fo2 the Finding of it. | 


i 
it 

| 
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Blackamore verſus Mercer. 
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Na Judgment againſt an Executoz, a Fieri facias iſſued out to Antea 20. 

1 the Sheriff, with a Scire fieri Anquſty, and a Devaſtavit wag ! Saund. 0. 
found accoding to the common Courſe, the Return whereof was, 3 Keb. 62. 
quod diverſa bona quæ fuerunt teſtatoris, &. habuit quæ elonga- 
vit & in uſum ſuum proprium convertit. 

Jt was objected againſt this Return, That it was not ſald De- 
vaſtavit, ko in ſome Caſes an Executo2 may juſtly convert the 
Goods to his own Ale. | 

Hale ſaid, Ancientip, when the Sheriff returned a Devaſtavit, 
which was not found by any Inquifition, and to which there was 
no Inſwer, it was necefſary to inſert the Mod Devaſtavit. But 
otherwiſe in a Return upon this Special Crit fo2 if the Caſe 
be, that he hath not waſted the Goods, but only elotgned them Co 
as the Sheriff cannot come at them, the Executoz is chargeable 
- Writ, dg bonis propriis, and this Return anſwers the 

_— | 
| Perrot verſus Bridges. | 

N Treſpaſs, quare clauſum fregit, and thiew down his Fen- 
1 ces, pho iow. $04 aro aunt 507 | 
Che Defendant pleaded Not guilty to all, but the Breaking of . 
the Fences, and fox. that he juſtifies; fo2 that he was poſſeſſed of 
(ettain Cozn in the Place where, as of his proper Goods, and FEY 
on a B2each in the Fence, as was neceſſary fo2 the Carrying of 

op, - | 
The Plaintiff demurs ſpecially, becauſe he did not ſhew by what 
Title he was poſſeſſed of the Com. And the Court were of Opinion, 
that fo2 that Cauſe the Plea was inſufficient ; foz if a Man enters 
upon another's Land and ſows it, tis his Com while he par, on 
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tty upon the Land to reap it, until ſuch Time as the Com js 


3 Keb. 61. 
Vide Stat. 


4, 5 Annæ, 


Cap. 16, 


3 Keb. 17, 
60, 63. 


you Inſtit. 
48 1 485, 


Right re-enters; lo ik Tenant at TUill tows the Gzound, and 
then determines his own lll, he cannot beak the Hedgeg to 
carry the Com away. And Twiſden ſaid, If the Sheriff upon 
Fieri facias ſellg Coꝛn growing, the Uendee cannot juſtify an En, 


Anonymus. 


F an Adminſſrato2 bꝛings an Aﬀfon, the Declaring hic in Cu. 
ria prolat of the Letters of Adminiſtration is but Matter 9. 
Fozm, tho' it hath been held otherwiſe. Foz Hale ſaid, CTis not 
Part of the Declaration as a Spectalty is, upon which Debt, Co 
venant, &c. is bꝛought, but oniy ſhewn upon the Declaration, to 
enable the Plaintiff to bzing his Action. | 
Note, This is aided by a late Act of Parliament, i. e. 4, 5 Ann, 


N Treſpaſs the Defendant pleads, That ante Quinden' Sand! 
Martini præd' Jay excommunicatus fuit & adhuc exiſtit, & pro 
tulit hic in Cur' literas teſtamentarias Epiſcopi Sarum quæ notum 
faciunt univerſis quod ſcrutatis Regiſteriis invenitur contineri quot 
excommunicatus fuit, &c. pro contumacia in non comparendo tg 
a Suit of Tithes, &c. in cujus rei Teſtimonium præd' Epiſcopus 
Sigillum appoſuit. | | 
Jt was objeded, That ſuch a Kind of Certificate of Excommu- 
nication as this is, wag not allowable ;. fo2 it ought to be pol 
tive, and under the Seal of the Dxdinary; whereas this is only; 
Relation of what is found in their Regiſter; Sed non allocatur; 
fo2 tho' ſuch a Foꝛm of Pleading would be altogether inſufficient 
in our Law; pet their Courſe is ſometimes to certify Excommu- 
nication, ſub ſigillo Ordinarii, and ſometimes per literas Teſts 
mentarias, as here. | | | 
Hale ſaid, To plead Letters Patents without ſaying ſub magno 
ſigillo is naught, and that becauſe the King has divers Seals. 


Note, The Entry was here quod Defendens venit & dicit, &. 
Hale doubted, TUhether he ought not ta have made ſome Kind of 
Defence, 'tho' no full Defence is to be made, when Excom- 
mengement in the Plaintiff is pleaded, _. 
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Owen verſus Lewyn. 


HE Plafntiff declared in an Aﬀton upon the Caſe, upon the Poſts 365, 
Ciiſtom of the Realm againtk a Common Carrier, and allo 3 Leb ., 
ſor Trover and Converſion, N | | 
Hale ſuid, So he might, fox Not guilty anſwers bath; but if a 
Carrier loſeth Goods committed to him, a general Acton of Tro- 
ver doth not lie againſt him; 
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Termino Sancti Michaelis, Anno 24 Car. II. 
In Banco Regis. 
Davenant ver/#+ The Biſhop of Salisbury. 


N Covenant, the Plaintiff declared, That the Biſhop of Sa- Keb. . 
Iisbury the Defendant's Pzedeceſſoz, being ſeiſed in Fee, de, : Panv. 36. 
miled unto him certain Lands fo? twenty-one Years, reſer- pl. . 
bing the anttent Rent, &c. and covenanted fo? him and his Suc⸗ 
cefſozs, to diſcharge all publick Taxes affeſſed upon the Land; and | 
that ſince the Defendant was made Biſhop, a certain Tar was : 
aſſeſſed upon the Land by Uirtue of an act of Parliament, and 
that the Plaintiff was fozced to pay it, the Defendant refuſing to 
diſcharge it, unde Actio accrevit, &. KF» & 180 
Che Defendant vemurred, firſt to the Tom, Fo? that tis ſaid 
that the Pzedeceſſoz Biſhop was ſetzed, and doth not ſay in jure 
Epiſcopatus. But Hale ſaſd the Old Books were, That where it 
was pleaded, that J. S. Epiſcopus was ſeited, that it implies Set- 
ſin in the Right of the Bichopzick, which is true. if he were a Cot- 
Pozation capable onlp in his polſtick Capacity, oz as an Abbot, 
Sc. but in Regard he might allo be leiled in his natural Capact- 
ty, the Declaratton was fo2 this Cauſe held to be fll. The Wat- 
ker in Law was, Chether this were ſuch a Covenant as Gould 
bind the Succeſſoz as incibent to a Leaſe, which the Biſhop is 
| Impowered to make by 32 H. 8? Foz tis clear, if a Biſhop had 
made a Covenant 02 Warranty, this hav not bound the Succeſ- 
{o? at the Common Law, without the Conſent of the Dean and 
Chapter; and if it ſhould be now taken, that every Covenant 
would bind the Succefſo2, then the Statute of 1 Eliz. would be of 
no Effect: But Hale ſaid, Admitting this were an antient'Cove- 
nant, (and if ſo, it ſhould have been averred to have been uſed in 
{omer Leaſes,) to diſcharge owinarp Payments, as 2 a 
| entys 
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Tenths granted by the Clergy, then it might bind the Succel⸗ 
ſoz, by 32 H. 8. But it were hard to extend it to new Charges, 
And we all know how lately this May of Taxes came in. ; 
But the Court ſaid,” That the Declaration being inſufficient 
fo2 the other Matter, they would not determine this. But they 

held, That however this Covenant ſhould pzove, it would not 
avoid the Leale. Vide Gee; Biſhop oł Chicheſter, and Freelandg 


Caſe, 3 Cro. 47. 


2 Ven. 171. Note, Hale ſald, That antiently when the Sheriff returned 
T. Jones39- Reſcoug upon a Ban, he was admitted to plead to it as to an 
Indictment. But the Courſe of the Court of later Times hag 
been not to admit of any Plea to it, but to dzive the Party ta 
his Action upon the Caſe, as upon the Return of a Devaſtavi, 


} 


Ke, . 
3 Chole verſas Levingſton. 
A Keb. 70, FM Ejectment, upon a long and intricate Special Uerdict, (thy 
2 Keb 2 3%, J. Chiek Juſtice ſaid, Never was the like in Weſtminſter Hal 


83, 90, 100, khele following Points were reſolved by the Court, and declare 
„ by Hale as the Opinion ok himſelf and the reſt of the Judges. 

-- Firſt; That where one covenants to ſtand ſeiſed to the Ute of 

A. and B. and the Heirs of their Bodies, of Part of his Land, 

and if they die without Iſue ok their Bodies, then that it ſhall 

Holmes and łł main, &c. and ot another Part of his Land to the Ciſe of C.D, 

Meynel. and E. and the Þeirs of their Bodies, and ik they die without 1 

2 Roll. 1102. ſue of their Bodies, then to remain, &c. that here there are ny 

in SY Ch. croſs Remainders created by Implication, fo2 there ſhall neve 

Jes 7:10" be ſuch Remainders upon Contrudton ok a Deed, tho ſome 

173, 174, times there are in Caſe of a Will. 1 Roll: 837. - 

179, 180. Secondly; As this Cale is, there would be no croſs Remait 

ders ik it were in a Mill, fo2 croſs Remainders ſhall nat rile bs 

tween Thee unleſs the Clos do very plainly expzeſs the Intent 

of the Devlloz to be lo; as where black Acre is deviſed to 4 

white Acre to B. and green Acre to C. and if they die without J 

fue of their Bodies vel alterivs eorum; then to remain; thet! 

by-Reaſon of the Wozds alterius eor', croſs Remainders ſhall by 

Dyer 330. But otherwiſe there would not; Gilbert v. Witt 

and others; 2 Cro. 655. And in this Cale, tho' ſome ok the L. 

mitations are between Two, there ſhall be no croſs Remaiundets 

in them, becauſe there are others between Theeez and the Intent 


| bali be taken to be the lame in all. 
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| 20 nd Cha _e of Durham verſ#s the Lord Archbiſh 
The Dean 3 4 of York. * | * 


a piobibition the Archbiſhop pleaded a Pyeſcription, That he bogen 234. 
and his P2evecefſozs have Time out of Mind been Guardians 3739" 
of the Spiritualties of the Biſhopzick ok Durbam, Sede vacante ; 
and Jſſue was joined thereupon, and tried at the Bar this Term, 

Hale ſaid, De jure communi the Dean and Chapter were Guar- 
W pions of the Spiritualties, during the Uacancy as to Matters of 
Jurisdition 3 but fo: D2dination they are to call in the Aid of a 
neighbouring Biſhop, and ſo is Linwood: But the Uſage here 
in England is, That the Archbiſhop is Guardian of the Spiritu- 
alties in the Suffragan Dfoceſe, and therefoze it was pꝛoper here 
to join the Jſſue upon the Ulage, 475 
There was much Evidence given, That anctently during the 
W acancy of Durham, the Archbiſhop had exerciſed Jutisdiction, 
both ſententious, and other, as Guardian of the Spiritualties : 
But ſince H. 8. Time, it had been fo2 the moſt Part adminiſtred 


W by the Dean and Chapter; and the Ucrdict was here foz the Dean 
W and Chapter. 31 4204. F 
_ ne $4 King verſus Melling. 


| [* gn Ejetiment, upon a Special Uerdi# the Caſe was this; R. S8. C. Antes 
W 1 Melling ſeized in Fee, having Jfſue four Sons, William, Ro- pofierfen 
bert, Bernard and John, deviſed the Land in Queſtion in this Man⸗ 2 4 

| | | | 2 Lev. 38. 

I give my Land to my Son Bernard for his natural Life, and af- ap 28 
er his Deceaſe, I give the ſame to the Iſſue of his Body lawfully Vide 3 Lev. 
begotten on a. ſecond Wife, and for want of ſuch Iſſue to John 1 84K 224 
AMlliag and his Heirs for ever. Provided, that Bernard may make Loddington 
Jointure of all the Premiſſes to ſuch ſecond Wife, which ſhe 88 1 
may enjoy during her Life. | | 43 1 *. 4 
W 8. M. dies, Bernard in the Life ot᷑ his firſt Wife ſuffered a Re- 
covery to the Uſe of himſelf in Fee; and after her Deceaſe mar- 
ties a ſecond CUife, and then by Jndenture covenants to ſfany 
W (eized to the Ale ok himſelf fo2 Life, and after to the Uſe of his 
We Wike fo2 her Life, fo2 her Jointure, and die. 
J. M. enters, and makes a Leaſe to the Plaintiff: And this 
W. Term after Arguments at the Bar, the Court gave their Opintons. 
. Rainsford fo the Plaintiff. Firſt, J hold in this Caſe, that B. 
M. takes but an Eſtate fo2 Life, with a contingent Remainder to 
the Ifue by his ſecond Wife, fo2 the:Deviſe is by expzeſs Wows 
WF £02 Life as in Archer's Caſe, 1 Co. A Devile to R. A. fo? Life, and 
erter to the next Heir Pale of R. and the Hetrs Bales of that Petr 
Vale; reſglved to create but an Eftate ko; Life to R. A. J tely 
&Y 1 245-14 57 3390 ae Job £30; #817 mainly 
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mainly upon Wild's Cale, 6 Co. which was bzought befoze al the 
Judges of England; where the Deviſe was to a Ban and his 
TUife, and after their Deceaſe to the Childzen: And reſolved tg 
be but an Eſtate fo2 Life; Tis true, there were Childzen at tie 
Time of the Oeviſe, but in the End of the Caſe tis ſaid, that 
ſuch Cafe if there were no Childzen, the Childzen bonn after, migh 
take by Remainder. and the firſt Eſtate to be but foz Life, Clerk y 
Day, 1 Cra 313. The Devife to Roſe his Daughter fo; Life, am 
that if <e married after his Death and had Heir of her Body, then 
that the Heir after his Daughter's Death ſhould have the Land 
and to the Heirs of their Body begotten, and if his Daughter dig 
without Jfſue, then to a Stranger. Jt wag held by Gawdy 
Fenner, that Roſe had but an Eſtate fox Life in this Caſe. 1 Roy, 
837. Devile to his eldeſt Son foz Like, and after his Deceaſy 
to the Sons of bis Body lawfully begotten 3 the Son reſolve 
to have but an Eſtate fo Life. . | 
The ſecond Point; Whether the Power to make a Jointure 
be deſtroyen by the Common Recovery? Theſe Powers to make 
Eſtates are of two Sogts, either collateral, as when E 
babe Power by a Mit to ſell Land, and ſuch a Power cannot he 
deſtroyed, as appears in Diggs's Caſe, 1 Co. Oz Powers appey 
dant to Eſtates, as ta make Leaſes, which ſhall continue after the 
Eſtate, to which the Power is annered, determines ; and the 
Power in the Caſe at Bar to make a Jointure fs: of this ſecond 
S02t, and fs deſtropyed by the Alteration of the Eſtate to which . 
is annered in Pztuity, as 1 Co. Albany's: Caſe is; (o that the 
Common Recovery being a Foxzfeiture of the Eſtate fo? Life, by 
Conſequence tis an Extinguichment of the Power. TIO 
Thirdly z But admitting the Power continues, whether it bt 
well executed? And J hold that it is not; fo2 being ſeized in Fee u 
the Time ot the Cobenant to ſtand ſeized to the Ae of his Mlle ia 
her Jainture; and this without anp Reference to his Power, tht 
 Cfe ſhall ariſe out of his Intereſt, and not to be executed bp Uirtut 
2 N atcoding to the Reſolution in Sir Ed. Cleers 
a 5 GO. 141 + 34 
.. wiſden of the ſame: Opinion. As'to the firſt Point it muſt it 
agreed, that theſe Mods, Iſſue of the Body, ex vi termini make nit 
an Entail, if they were in a Convepance by Act executed, no mex 
than Childzen. as the Mods were in Wild's Caſe; CTis true, in 
TWiki a;Deviſe of Land ta a Man and his Jie creates an Eftal, 
if the Deviſee had no Jſſue at that Time, fo2 otherwiſe thofe Mons 
would be void ; foꝛ in-regard:they- are limited to take peeſentl, 
the Iſſue bozn after cannot take as by Nemainder, there being 
none to take in præſenti, they muſt} be intended to be Mods > 
Limitation; as a Deviſe ta a Man and his-Heirs Bales makes a 
Entail, 02 otherwiſe the Mod Males muſt be rejeded ; then feen 


the Mods in themſelves are not pꝛoper to make an Entall tf 
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gert Thing to be conſidered. is the Intentlon, which is to be known 

the Expreſſions in the Mill, and not any Averment dehors. 
Che Moꝛds are, I will give my Lands to my Son for Life, and after 
his Deceaſe I will give the ſame to the Iſſue, c. (0 that the Land 
ls giben to him expꝛelly f02 Liſe, Deviſe of Land in perpetuum makes 
a Fee; but it Land be given by Deed in perpetuum, there an Eſtate 
only fo2 Life will paſs. 15 H. 7. A Deviſe to one paying 10 1. this 


ing 10 1. makes but an'Eſtate fo2 Life. The Caſe of Furſe and 
Winter was Mich. 02 Trin. 13 Regis Caroli Rot. 1339. A Deviſe 
to his two Daughters equally to be divided between them, and to 
the Survivo2 of them, and to the Heirs of the Body ok the Sur- 
vivo2. This was ſo exp2eſly to the Survivoz, that it was reſolv'd 
to be a Joint Eſtate, and not in Common. The. Mozds here are 
after the Deceaſe of Bernard, I give the ſame to the Iſſue of his 
Body, Gr. implying that the Jfſue ſhould take by Purchaſe as a 
Gift, and not by Deſcent ; 21 | 

again, The Power given to Bernard to make a Jointure ſhews, 
that he could not do it by Uirtue of his Eſtate, and therefoze 
needed a Power to be annexed. And tho ſuch Powers are uſual- 
ly afixed to Eſtates tail; yet when the Conſtrucion is doubtful, 
what Eſtate hall paſs, the Giving ſuch a Power is an Argument, 
that tis ſuch an Eſtate, that cannot make a Jointure, oz the like, 
by any other Means. The Cows go further, and fo2 want of ſuch 
Iſſue, then to J. M. 'Tis true, if Land be deviſed to a Man, and if 
he dies without Jfſue then to remain over, the Deviſee ſhall have an 
Entail, Owen 29. But it ſhall not be ſo in this Caſe, becauſe that 
Clauſe is crowded in with other Clauſes diretly to the contrary. 


is a Fer. 6 Co. Colliers Caſe: But a Deviſe to one foz Life pay- 


J rely mainly upon Wild's Caſe, 6 Co. and the Caſe quoted out of Poſte 231. 


Benloe in the End of that Caſe: A Deviſe to Baron and Feme, 
andto the Yen Childꝛen of their Bodies begotten; becauſe it did not 
appear that there were any moze Childzen at that Time, this made 
an Cſtate-tafl. But if it had been, and after their Deceale to their 
Childzen, then the Childꝛen ſhould take by Purchaſe tho bozn after. 
Tis true, that Caſe.is variouſly repozted in the Books, but J adhere 
to my Loꝛd Coke, pꝛeſuming. that that being bꝛought befoze all the 
Judges in the Argument of Wild's Caſe, it was a true Repoꝛt. 

as fo2 the ſecond Point tis plain, That the Power is extin⸗ 
ſhed; fox by the Recovery, the Eſtate fo2 Life to which it was 
anered in ÞPavity is gone and foxfeited, ſo that tis not neceſſary 
tu diſpute the third Point, CUhether well executed oz no? But 
upon the CUbole J agree with my Bzother Rainsford, that the 
Plaintiff ought to have Judgment. 


Opinion at the finding of the Special -Uerdict, yet upon very great 

Conſideration of the Caſe, J am of Opinion fo2 the Deken⸗ 

dant, J ſhall pꝛoceed in a viferent Method from my Bꝛothers, and 
8 2 PM 


Hale. J differ from my two Bzothers, and tho J was of their ' 


begin 


I 
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begin with that Polnt which they made laſt ; and J agree with 
; them, admitting that Bernard had but an Eſtate fo Life, that the 
Power was deſiroyed ; alſo here the Recovery does not only bar 
| the Eſtate, but all Powers annexed to it; fo2 the Recompence in 
Qalue is ok ſuch ſtrong Conſideration, that it ferves ag wel 
fo: Rents, Poſſibilities, &c. going out of and depending upon the 
Land, as fo2 the Land it ſelf : So Fines and Feoffments do ray, 
(ack the whole Eſtate, and paſs, oz extinguifh, 8c. all Rights 
Conditions, Powers, &c. belonging to the Land, as well as the 
Land itfel t. Ei 
.  Seconvlp, J agree with my Rother Rainsford, that if Bernat 
had but an Eſtate fo Life by the Deviſe, the Power was not wel 
executed. Where Tenant fo2 Life has a Power to make Leaſes, tig 
not always neceſſary to recite his Power when he makes a Leaſe, 
but if he makes a Leaſe, which will not have an eftetual Conti; 
nuance, if it be direned out of his Intereſt, there it ſhall be as 
made by Uirtue of his Power; and ſo it was cell ved in one Bo- 
gers's Cale, in which J was Counſel n. . 
Again, Cho it be here by Covenant to ſtand ſeized, (an impꝛopet 
Wap to execute his Power) pet it might be conſtrued an Execy; 
tion of it. Mich. 51. in this Court, Stapleton's Caſe; where a Ds 
viſe was to A. fo2 Life, Remainder to B. fo2 Lite, Remainder to 
C. in Fee, with Power to B. to make his CUife a Jointure. B 
covenanted to ſtand ſeized fo2 the Jointure of his TUife, reciting 
his Power; tho' this could not make a legal Jointure, yet it was 
reſolved to enure by Uirtue of his Power; Quando non valet 
quod ago ut ago, valeat quantum valere poteſt. But in this Caſe 
Bernard has got a new Fee, which tho' it be defeiſible to him in 
Remainder ; yet the Covenant to ſtand ſeized ſhall enure thereup 
on, and the Uſe ſhall ariſe out of the Fee. 
 _- Thirdly, J was at the firſt opening of the Caſe of Opinion, 
7 that Bernard had but an Eſtate to; Life; but upon deep Examim 
| | | tion of the Mill, and of the Authozity, and Conſiderations of tit 
Conſequences of the Cafe, J hold it to be an Effate-tail. 
And firſt, To eaſe that Point of all Difficulties, it cannot be 
denied, but a Deviſe to a Man, and the Þefrs of his Body by! 
ſecond Wife, makes an Cate-tail executed, tho the Deviſee had! 
ite at the Time. As the Caſe often cited, where Land is given ti 
a married Man and a married Moman, and the peirs of their Bs 
dies. Me are here in Caſe of the Creation of an Effate-tafl, whett 
Intention has ſome' Influence (voluntas donatoris, &c.) and Mm 
- help Wozds which are not exactly accozding to legal Fozm. 39 Af. 
I Leon. 212. 20. Land given to a Man and his CUife, & hæredi de corpore & u 
2 And. 138. hæredi tantum, this judged an Entail. Again, we are in Caſe of il 
Eftate-tail to be created by a CUill, and the Intention of the Cet 


r02 is the Law to expound the Teffament ; therefoze a Deviſe — 
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Han and bis Hers Dales, 02 a Deviſe to a gan, and if he dies 

without Iſſue, Sc. are always conſtrued to male an Entail. Jt muſt 

be admitted. that if the .Oevile were to B. and the J{{ue of big 1 Sid. 4). 
Body, having no INue at that Time, it would be an Eſtate-tail z 

fo; the Law will carry over the TUozd Jfſue, not only to bis im- 
mediate Jſſue,. but to all that ſhall deſcend from bim: J agree 
it would be otherwiſe, ik there were Illu at that Time. Tayler 
and Sayer, 41 Elia. Rot. 341. a Devile to bis Mike foz Life, Re- 

mainder to his Iſſue, (having two Childzen) it was held the Re- 

mainder was voſd, being to the Iſſue in the ſingular Number, foz 
Jncertainty which ſhould take. But that was a little too rank, foz 

zue is nomen collectivum. Rn ps | 
Again, J agree, if a Devile be made ta a Yan, and after his Co. 74. 
Death to his Jue (oz Thilpzen,) having Iſſue at that Time, they 2 Aud. . 
take by (lap of Remainder, And that was the only Point ad- 

judged in Wild s Caſe, and there alſo againit the Opinion of 
Popham and Gawdy. MP0! 1 | Tas: 4, 
This Wap being made, J come to the Caſe it ſelf, and Gall 
Kiely give my Reaſons, why J hold Bernard has an Eftate- 


Firſt, becauſe: the Mod Ie is nomen collectivum. and takeg Po!les. 115. 
in the whole Generation ex vi termini ; and ſo the Caſe is ſtronger 
than if it were Childzen : And where it is (aid, to the Jſſe 
be Gall have of the of the ſecond Mike, that is, all that 
— come of the ſecond Mike: Foz fo tis underitood in common 

mance. - ud Fr] * 1 2.1 

Secondip, In all ads of Parliament, Exitus ig as comprehenſive 
as Heirs, of the Body. Jn Weſtm. 2, de donis, Iſſue is made a 
Term of Equivalence to Heirs of the Body; foz where it ſpeaks 
of the Alienation of the Donee, tis ſaid, quo minus ad exitum de- 
ſcenderet. So in 34 H. 8. of Entails ſettled by the Crown, 

Us true, in Convepances, &c. the Misdom of the Law has 
ayp2opyated the Mond Peirs as a Term of tt. Jn Clerk's Cale, cet. 9% 
8 Leale was made to commence after the Death of his Son with- . Keb. 462. 
out Jue 4- the Son had a Son and died, and then that Son died 1 Lev. 36. 
without Aue. Jt was reſolved both in the King's Bench and the Pulloaſin 
Excheguer, That the-Leaſe ſhould commence z f0} Jflue being no. 
men collectivum, whenever the Ifſue of the Son failed, the Term 
of Commencement vid Ul. W ene J 

But now to ſee the Diflerence 2. Tyler's Cale, Mich, 44 Elir. 2 Chan. ca, 
B k. pe had Iſſue A. B. C. and D. and deviſed to his tte . 
Life, and after her Death to B. his Sen in Tail, and if be dies 
without Tue, then to bis Chüldzen. A had Jſluea Son and died, 
and B. died without Jſſue. 2 2 wk 9 857 Tits 


— 
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Reſolved, That the Son of A. ſhould not take as one of the 
Childzen of the Teſtatoz. Which Caſe J cite, to ſhew the Odd 
between the Wow Jfſue and the Moꝛd Childzen. 
Py ſecond Reaſon is from the Manner of the Limitation, which 
is to his Jſſue, and of his Body lawfully begotten upon the ſetond 
Cite ; Phzaſes agreeable to un Eſtate-tafl; and the Meaning of; 
Teſtato? is to be ſpelled out by little Hints, It is admitted n 
| -Wild's Cafe in 6 Co. 17. that if the Deviſe had been to the 
Childzen of their Bodies, it would have been an Entall. | 
_ © Thirvly, Jt appears by the Deviſe, that the Teſtato? knen 
there could be no Childzen at that Time, and ſhall not be ſuppo⸗ 
ſed to intend a contingent Remainder. N 
Fourthly, It appears that the Ceſtatoz did not intend to per 
the Childzen of the firſt Cite of Bernard, but did the Child 
of the ſetond, and therefoze cannot be thought to mean, that John, 
the pounger Bzother of Bernard, ſhould take befo2e Failure of the 
Ifſue which Bernard ſhould have by his ſecond TUtfe. And to this 
Purpoſe is Spalding's Caſe 3 Cro. 185. A Devile to his eldet 
Don and the Peirs of his Body after the Death of his Wife ; an 
if he died living the Mike, then to his Son N. And deviſed other 
'Lands to another Son, and the Heirs of his Body; and if je 
died without Jfſue, then to remain, &c. The firſt Son died living 
the Mike : Jt was ſtrongly urged that his Eſtate ſhould ceaſe; 
fo2 being ſaid, Jf he died living the Mike, this was a Corrective 
of what went befoze. But *twas ruled by all the Court, That i 
was an abſolute Eſtate-tail.in the firſt Son, as if the Mods ha 
been, It he died without Jflue living the Mike; fo2 he could not be 
thought to intend to pꝛeker a younger Son befoze the Iſſue of ji 
eldeft. | EY $*1 , 
1 Balſt. 219, Fikthly, The Moꝛds are further, And fo2 want of ſuch Jſſue, thi 
z Roll. 336. to John ; which CCo2vs in a Till vo often make an Eftate-tall h 
es Implication : 9s 4 Jac. Robinſon's Caſe t A Deuile to A. fo? Lit 
and if he died without Jſſue, then to remain ; A. took an Entail 
So Burley's Cale, 43 Eliz A Devile to A. fo2 Life, Remainder t. 
the next Heir Male; and fo2 Default of ſuch Heir Bale, then t0 
remain. Adjudged an Eſrate-tail. 'Tis true, Dyer 171. 18, whet! 
Lands were deviſed to a Man and the Heirs Bales of his Body, 
and it he died without Ilſue, &c. theſe laſt Mods did not mak 1 
T. Jones Call General to the Divilee : Fo2 an Jmplication of an Eſtate i 
cla 336. Inheritance ſhall never ride over an expꝛels Limitation of an 1 
x Mod. 189. heritance befoze ; being tis ſaid here, fo2 want of ſuch Jſſue tif 
Vaugh: *%» Land ſhould remain, tis plainly meant, That it ſhould not bel 
64 252 the Jule foiled, and then the Jffue muſt have lo long, (foz non 
elſe can) and ſo tis an Eſtate tail. | * 
1 
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the Men Chlldꝛen al his Body, ſaid to be an Eſtate-tail z and ſo ti 
ted by Coke in that Book, and ſo contraty to his Repoꝛt of it in 
Wild's Caſe, Benloe num. 124. But that Cale is not ſo ſtrong 


an Eſtate-tail z again, thete being an expꝛels Deviſe fot Life, they 
| would not r 


he ſhall have Iſſue Male, to fuch Iſſue Male and his Heirs for ever . but if he dies 


125. Loddington and Kinie. 


Again, Wild's Caſe, where Lands were vevilen to A. fo2 Life; 
Remainder to B. and the Þtirs of his Body, Remainder to Wild 
and his Cife, and after their Deceaſe to their Childꝛen. And the 
Court of King's Bench were at firſt vivived : Indeed it was af- 
terwards adjudged an Eſtate fo? Life to Wild and his UUife z 
Firſt, Becauſe having limited a Remainder in Tail to B. by the 
erpeſs and uſual los; if he had meant the ſame Eſtate in the 
letond Remainder, tis like he would have uſed the ſame Mods. 
"Secondly, Jt was not, after their Deceaſe to the Chliwzen of 
their Bodies; fox then there would be an Epe of an Eſtate tall. 
Thirdly, The main Reaſon was, becauſe there were Childzen at 
the Time of the Deviſe 5 and that was the only Reaſon the Reſo- 


in the later end ot the Cale, That: if there were no Childzen at 
that Time, every Child bozn after might take by Kemainvev:z tis 
not laid poſitively that they ſhould tale: And it ſeems to be in 
Oppoſition td their Tating preſently ; bit however that be, i 
ſothes not ta this: Cale: Fer tho” the Mord Sblivren tip 

Made nomen collectivum, the Mo Iſſue fs nomet colfeHiv um 
i ſelf, Hill, 42 and 43 Eliz. Bifield s Cale: FDevile to A. ard ft 
eden not having a Son, then to remain to the Heirs of the 


ad held an Entail. 


1 


N ng 
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939. 4 Devile to his eldeſt Don kor Life, & non aliter, (to; (0 f. 
were the CUlozds, tho not pꝛinted in the Book) and after his De- eldeſt Son, 
ceaſe to the Sons of his Body; it was but an Eſtate fox Life, by 474 if be die 
Reaſon of the TUo7zds Non aliter. Hill. 13. Car. 2. Rot. 121. Wedg- Heirs Males, 
ward's Caſe ; A Deviſe to his Son Thomas foz Life, and after then to bis 
his Deceaſe (if he died without Jflue living at his Death) then to . un Plat- 
the Daughter, &c. it was held to be an Eſtate fo2 Life. But were ail to the el- 
it an Eſtate-tatl oz no, it was. not neceſſary to be reſslved, the def. 3 Noa. 
Caſe depending upon the Deſtructfon oz Continuance of a contin» Zi to l. 
gent Remainder, which would have been gone had the Deviſe made for Life 


2 Im- 
e a larger Eſtate by Implication. | pa _ 
and in caſe 


without Iſ- 
ſue Male, then to B. in Fee. Adjudged that A. took only an Eftate for Life. 3 Lev. 431. 1 Salk. 224, 


lution went upon in the Exchequer Chamber. And tho' it be ſaid 


eatoꝛ. Son was there taken to be uled as nomen collectivum, 


* 


I tome nom to Authozities 2 6 Eliz. Anderſon, num. 86. Moor 3 And. 43. 
pl. 397- K Deviſe to his eldeſt Son fo? Liſe, and after his Deceaſe 


n. 30. 


as this; lo Childzen is not ſo operative a Moꝛd as Jfſue. Rolle Antes 255. 


. devis'd 
nds to his 
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J come now to anſwer Objettions : L 
Firft, 'Tis objeed, that in this Caſe the Limitation ls expyety 
fo2 Life, and in that Reſpet ſtronger than Wild's Caſe : And ths 
is the great Difficulty. | 
But J anſwer ; 
That tho' theſe Wows do weigh the Intention that Map, yet 
they are balanced by an apparent Intention that weighs as much 
on the other Side ; which is, That as long as Bernard ſhould habe 
Childzen, that the Land ſhould never go over to Jobn; foz there 
ert INN Reaſon to dꝛovide koz the Jfſue of the Jfſue, ag the 
1 . A Cenari tn Tail has to many Purpoſes but an Eſtate 
2 Life. 
Again, "Tis polible that he did intend him but an Eſtate fq 
Life, and tis by Conſequence and Operation of Law only that it 
becomes an Eftate-tail. 1651. Hanſy and Lowther : The Caf 
was, A-Copyholder ſurrendzed to the Ute of his Mill, and deviſe 
to his first Son foz Life, and after his Deceaſe to the Þetr Pal 
_ of his Body, &c. This was ruled to be an Eſtate-tail ; and this 
differs from Archer's Caſe in the 1ſt of Co. fo; that the Devil 
there was fo2 Life, and after to the Þeir Male, and the Þeirg 
the Body of that Heir Male: There Cops of Limitation being 
grafted upon the CUozd peir, it ſhews that the Mozd peir was 
uſed as Defignatio perſonæ, and not fo2 the Limitation of the & 
ſtate; So is the Caſe of Clerk and Day, 1 Cro. 313. 
Another Objection was, That there being a Power appoint 
| to Bernard to make his TUife a Jointure, it ſhews, that it was it 
+ 2 Salk. 679. tended he ſhould have but an Eſtate fo2 Life, which needed ſuch i 
Tutu. 823. Power, and not an Eftate-tafl ; foz then he might have madet 
Jointure without it. 
AJ anſwer, That Tenant in Tail cannot by Girtue of ſuch E 
' ffate, make a Jointure, without diſcontinuing oz deſtroping hi 
Eſtate, Sed Judicium pro Quer. there being Juſtice Twiſden anl 
Juſtice Rainsford againſt the Chiet Jultice. Antea 215. 


[ This Judgment was afterwards reverſed in the Exchequtt 
Chamber. 2 Lev. 38 II | 


Deviſe to J. for Life, and after his Deceafe to the Uſe of 0 
Heirs of his Body; this, tho limited to him for Life, was bell 


to be an Eſtate-tail. Cart. 171. Randal verſus Ech. Sec 3 Sa. 126 
antes 215. 1 
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In Banco Regis. 


Anonymus. 


; A Puyohibſtion was pꝛaped to the Ecclefiaſtical Coutt, fo? stat. 2; H. s. 
that they cited one out ok a Dioceſe to anſwer a Sult -; Ly 
foz a Legacy: But it was dented, becauſe it was in! Mod. 22% 
he Court where the P2obate of the Mill was. * Fox tho' it were 1 Saund.qoz. 
aloe Commiſſioners appointed fox the Pzobate of Wills in the Lev. „ 
eite Timess pet now all their Pꝛoceedings in ſuch.-Caſes are 153. 
ranſmitted into the Pꝛerogative Court. And therefoze Suits = Salk. 40. 
2 the Legacies contained in ſuch Mills ought to be in the arch. 9%. 
Withop's Court; fo2 there the Executoz muſt give Account and be 


, 9 
ſcharged, &c. N 


Note, When a Man is in Cuſtodia Mareſcalli, any Man may 

Clare againſt him in a perſonal Action; and if he be batled out, 

is ſtlll in Cuſtodia to this Purpoſe, (viz.) quoad Declatations 

ought in againſt him that Termt Fo? the Bail are (ag it were) 1 Mod. 16. 
gated by the Court to have him fn Pulon. Hob. Cr. Jac. 368. 

Crto2 is not well aligned, That there was no Bail filed; un⸗ Hob. 264. 

is added, That the Defendant was not in Cuſtodia. 


Mildmay and Caſe. 
? on Action of Debt upon a Sheriff's Bond, the Cafe was Rayri. 220+ 
thus: ; 


' | eb. 111. 
A Yan was arreſted upon a Latitat, in placito Tranſgt ac etiam 
* pro 30l. de debito. And the Condition of the Bond given to 
Sheriff was, To appear at the Day of the Return of the CUrit, 3 cro. 86. 
anſwer to the Plaint in pl'ito debiti. And it was urged, that 
þ Made the Bond void by the Statute of 23 H. 6. foꝛ the Con- 
an ſhould have been to appear at the Day, to anſwer in the 
ln upon which the Pzoceſs went out, and that was in this 
but an Aﬀton of Treſpaſs, and the Adding the Acetiam de- 
Kc. is but to ſatisfy the late Act, and foi Diremion to the 
if, to what Ualue he ſhall require Bail. And it was uſual 
doxſe the Cauſe of Action befoze the Statute upon the Lati- 
that the Sheriff might inſiſt upon Bail accoꝛdingly. So 
18 a material Aariance from the Statute, and not like ſome 


gs ans = = 


veſe which are remembzed in Beaufage's Caſe in 10 Co. and 


364. And to this the Court inclined. 


— — 
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And Hale cited a Caſe between Button and Low, adjudga 

Mich. 1649. An Attachment went gut of Chancery to ancyy 

coram nobis in Cancellaria ubjcunque, ' &c. and the Sheriff tut 

a Bond, conditioned to appear coram Rege in Cancellaria uhjcy, 

vent. 238. que, &c. apud Weſtmonaſterium: And fox the Addition of Wa. 
contra Minſter, the Bond was held to be void. 


Dean and Chapter of Durham's Cafe. 


Antes 225- The Court was moved fog a Pzohibition to the Archbigyy 

1 Court, to ſtop their Pꝛoceedings in a Cauſe belonging 
the Juris diſtion ok Durham, upon a Suggeſtion, that the Im 
and Chapter of Durham, Sede vacante, have Cognizance thr, 

as Guardians of the -Spiritualtles. | | 

And the Court granted a Ptohibition 3 foz- the Right of Ju 
dition was tried between the Archbiſhop and Dean and Char 
the laſt Term, and found againſt the Archbiſhop ; and therein 
be was concluded by that Cerdict, until the Recozd was rerum 
by Exxoꝛ oz Attaint. | | 


—ä — 


| Thody': Caſe. 
3 Keb. 111. T and Two others were indicted, koꝛ that Conhin 
Antes 12,18, . tione inter eos habjea, they enticed J. S. to play, aud q 


19. . ed him with kalle Dice. I n -5-362-43 0300 
3 Mod-22 Thody pleaded, and was found Guilty; the others not hem 
35, ** pleaded. Jt was moved, that Judgment might not be entas 
toi. Legal. gainſt him until the others came in; fo2 being laid by Wy 
Ron. 11s, Conſpiracy, if the reſt ſhould chance ta be.acquitted, no'Þ 
176. ment could be given againſt him: And ſo is 14 H. 6. 25. 
$ Mod. , Hale ſaid, I one be acquitted in an Action of Conſpiracy, f 
alt, 97 other cannot be guilty: But where dne is found Guilty, an! 
other comes not in upon Pꝛoceſs, o2 if he dies hanging the 6 
pet Judgment ſhall be upon the Uerdi# againſt the other. u! 
is 18 E. 3.1, and 24 E. 3. 34- TE 53. 
x Saund-229, Wylde ſaid, The Difference was, where the Suit was 
3% ⅛ Conlpiracp wherein the villanous Judgment was to be gibe!, 
where. the Conſpiracy is laid only by (Way of aggravation, # 
- Vide poſt. _ Hale (aid, Jt would be the ſame in an Action againſt Two 


394 395 the Caſe tos Conſpiracy; but not in ſuch Actions, where thb 
18, 19 He a Charge of Conſpiracy, yet the Gift of the Action is upon 


But the Court ſaſd, They would give him two 02 thi ® 

foz the Buinging in of the other Two, and defer the Entt? ® 

Judgment in the mean Time. 1 
3 | 
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Methwyn verſus The Hundred of Thiſtleworth. 
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pe Caſe was moved again by North, Solicito?, Be urged Antea 118. 
fo: the Plaintiff, That the Jſſue being, Whether they took * 2 
the Felon upon freſh Suit? Jt being not kound that there was Keb. 769. 
any actual Taking, oz that the freſh Suit continued until Sir J. 3 Keb. 115. 
Aſh found the Felon in the Pꝛelence of Sir P. Warwick. Alſo, it 
was found that Sir J. Aſh was a Juſtice of Peace, and therefo2e 
it was his Duty to appzehend him. 7 
To this it was anlwered, E . + 2 
That the Statute of Winton (upon which the Action is found: 
ed, and not upon 27 Eliz. and therefoze it is ill if it concludes 
contra formam Statutorum) doth not ſay ſhall Take, but ſhall an⸗ 
ſwer the Bodies of the Offenders; which is, Anſwer them to Ju⸗ 
fice: And therekoze if the Felon be taken upon another Account, 
and the Country finding him fn Pziſon,- cauſe him to be indicked, 
this ſatisfies the Statute. Goldsb. 555. 
Again, Jt was moze decent fo2 Sir John Aſh being concerned 
as an Inhabitant of the Pundzed to leave this Matter to the other 
= Juſtices of the Peace; fo? it has been known, that Juſtices of the 
1 Peace have been cenſured in the Star-Chamber, koꝛ being too foz- 
ward to interpolſe in their own Buſineſs : But if it were an Omiſ⸗ 
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"WT fon of the Duty of his Office, that could not be objected to him 
n as an Jnhabitant, having done enough to ſatisfy the Statute of 
inton. . F 

. — Wylde lald, That the Dekendant ſhould have demurred, be- 

| cauſe the Iſſue is ill joined, (viz.) abſque hoc that he took him 
ſuper eadem recenti inſecutione: Fo if he were not inimediately | 

n taken upon freſh Purſuit it were ſufficient z but the Qerdit finding 

1 kreſh Suit was made, it may be taken by Jntendment, (which 

at thall help out a Special Gerdict) that it was direicd this Way, 


and continued until the Finding of him in the Peſence of Str P. 
Warwick. Et fic Judicium pro Def. Antea 118. 


Dacres verſus Duncomb, 


TN Trover, after Imparlante the Defendant pleaded. That the = Lev. 82. 
Plaintiff (with Two others) bzought Trover foz the ſame Goods Peter [27 
wh IA Action is ſtill depending: And demanded Judgment 
Beit... | 
The Plaintiff replſed, That the othet Two died befoze this | 
Attion was bꝛought, and ſo that TUrit abated, To which it was 5** 50» a 
demutred, and Judgment quod reſpondeat ouſter: Foz in all ade abe 


tions, where one Plaintiff dies, the Crit abates; ſave in an s & 9 W. 
lon bought by two Exetutozs.) And Hale ſaid, So it eb alters 


ve ij | the Law ve- 
J much in theſe Caſes. The Title of the Act is, For the better preventipg of frivolous and vexa- 


nous Suits, 
H 2 ſhould 
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1 Cro. 9. 
contra. 
I Sid. 319. 


2 Lev. 80. 
3 Keb. 135. 
1 Saund. 238. 


1 Sid. 240, 
266. 


67. 

1 Sid. 362. 

1 Show. 11. 
2 Show. 506. 
Cro. El. 409. 
598. 691. 
843. 


Poft. 243. 
Antea 2, 72, 


Poſtea 369. 


Vaugh. 405. 


Kelle. 55. a. 


1 Mod. 81. 


ſhould in a Quare Impedit; but that it is revivable by Journey 
Accounts. N 
Wylde lad, That the Pleading, That the Two died betoze tj 
Action bzought, was double. | 25 

Hale. No, fo2 he muſt ſhew both were dead to enable him t 
bzing this Action alone. | 

Twiſden. pow comes this Plea in Abatement after an Jmpq. 


lance ? ; 
Hale. Tho after an Impatlance the Defendant cannot plead x 


Miſnoſmer, oz the like, oz Ancient Demeſne ; becauſe he admits 
be ought to anſwer the CUrit ; yet ſuch a Plea in Abatement 35 
this he may. But that comes not in Queſtion ; becauſe the 
Plaintiff replied to it, and did not demur. | 


Nota, Debt fo2 Rent in the Detinet againſt an Executoz, 
be bzought where the Leaſe was made; becaule tis faz the Arrears 
in the Teſtatozs Time: But where tis in the Debet and Dei. 
net, (viz.) fo2 Rent incurred in the Erecutoz's Time, it muſt be 
where the Land lies. And lo agreed by the Court, 


Nota, No Tithes to be paid la: Paſture wherein the Plob 
Þoxſes are fed. Ld | 
And Hale ſaid, So it is of Saddle⸗Hoꝛles. 


Anonymus. 


* 
* 


Foreign Attachment in an inter ioꝛ Court was pleaded in this 

Manner: That by Cuſtom (Time out of Mind) whoever 
levied a Plaint, pro aliquo debito, againſt another, upon Sut- 
mize, That a Stranger was indebted to the Defendant, that 
Pooceſs iſſued fozth to attach, &c. | 

Againſt this Pemberton objected, That it was not ſaid pro al. 
quo debito which did ariſe infra juriſdictionem Curiæ. 

The Court ſaid, That they need not expꝛels that the Debt did 
ariſe infra juriſdictionem; fo2 perhaps it did not. And pet, if an 
Aion be bꝛought in ſuch Caſe, and the Debt be laid to be contrad⸗ 
ed infra Juriſdictionem Curiæ, if the Defendant will plead to it he 
may; but he ſhall never be admitted to afſign fo2 Erro2 in Fat, 
that the Debt did ariſe extra juriſdictionem Curiz. But if he had 
tendzed ſuch a Plea in the inferioz Court upon Oath ; then, if 
they had refuſed it, it would have been Erroz. Clherefoze tis 
enough in this Caſe to ſay, It a Plaint were levied pro aliquo de- 
bito infra juriſdictionem without averring that the Debt did arilt 
within the Jurisdickion. Alſo there cannot be a Cuſtom fo? a f0- 
reign Attachment, befoze there be ſome Default in the Dekendant. 
CUherefoze the Pleading was there held to be ill. Moſdel 

olde 
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Moſdel, the Marſhal of the Court, verſus Middleton. 


N Debt upon a Bond with Condition to be a true Pziſoner, Reym 2:2. 
and to pay him ſo much by the Week fox Chamber-Rent. 
To this was pleaded the Statute of 23 H. 6. And the Court 2 Saund. 161, 
kelolbed, Jt was void by that Statute. is 4 
Hale ſaid, A Bond fo2 true Jmpziſonment is good prima facie; 209, 134. 
hut the Defendant may aver, that it was alſo fo2 Eaſe and Fa- 2 Le»: 03. 


vou. And lo it was adjudged in Sir John Lenthal's Time, who . eb *33- 


tought Debt upon a Band of 2000 l. and the Party pleaded, | 8.56 


That it was taken ko; Eaſe and Favour; and upon the Trial it 353.384, Kc. 

appeared, That after the Bond entred into, the Defendant was 

permitted ſometimes to go into the Country with a Keeper, 

whereas befoze be was kept ſtrait Pꝛiſoner; and upon this Mat⸗ 

ter the Bond mas ruled to be votd. 1 
Twiſden cited my Leid Hob. That a Gaoler could not take a 

Bond of his Pꝛiſoner foz a juſt Debt. 97 
Hale. That ſeems hard, becauſe he takes it in nnather Capa- 

city, But he cannot take a Bond foz bis Fees, becauſe it would 

give him Dppoztunity to extozt. Allo, here Part being againſt 5e ache 

the Statute it avoids all, but the Candition of a Bond 02.Cove- Pearſon . 

nant may in Part be againft the Common Law, and ſtand good tunes. 

in the other Part. 


Cox verſus Matthews. 


12 an Action foz a Nuſance, in Stopping of the Lights of bis 3,5. 4 
oule ; | | Mod. 48. 
Exception was taken to the Declaration, Fo? that he did not 3 Ler- 133: 
{ay antiquum Meſſuagium; and pet it was ruled to be good 3/5 
enough, fo2 perhaps the Houſe was new built: And the Truth $13» 314: : 
of this Caſe was ſaid to be, That the Defendant had built the *. 
w_ — let it to the Plaintiff, and would now go to flop uß 

Hale ſai, A a Man hath a Mater ⸗tourſe running thozough 

his ©20und, and ere#s a Hal upon it, he map bing bis Action 
fo Diverting the Stream, and not lap antiquum molendinum ; 
and upon the Evidence it will appear, Whether the Defendant 
hath Sound thozough which the Stream tuns befoze the Plain- 
uff s, and that he uſed to turn the Stream as he law Cauſe, foz 
otherwiſe he cannot juflify it, though the Pill be newly erected. 


Watſon 


7 HL WS ESE LL 


* 


Watſon verſus Snaed. 


TN Debt fo2 201. the Plaintiff deckared, That the Dekendant 

| conceſlit ſe teneri per ſcriptum ſuum obligatorium, &c. the 

TWozds of the Deed were, 1 do acknowledge to Edward 1/4, 

buy me twenty Pounds upon Demand, for doing the Work in my 
Garden, 07H 3 

Upon a Demutret to the Declaration, it was adjudged a gon 


Morſe verſus Slue. 


2 Leb. 69. ÞE Cale was argued two ſeveral Terms at the Bar, jy 
$ Lev. 268. I. P32. Holt fox the Plaintiff, and Sir Francis Winnington fg 
Dev. 39 the Defendantz and Pz. Molloy fo2 the Plaintiff, and By, Wa. 
Raym. 220. lop f02 the Defendant z and by the Opinion of the whole Court, 
"£4. Judgment was given this Term foz the Plaintiff, 2 
112, 133, Hale delivered the Reaſons as followeth : 2 
2 Keb. 866. Ffirſt, By the Admiral Civil Lato the Maſter is not chargeable, 
map, pro damno fatali, as in Caſe of Pirates, Stozm, &c. but whert 
there is any Negligence in him he is. | 
ws Secondly, This Caſe is not to by meaſured by the Rules of the 
Molloy 209. Admiral Law, becauſe the Ship was infra Corpus Comitatus. 
Then the firſt Reaſon wherefoze the Maſter is liable is, becauſe 
he takes a Reward ; and the Uſage is, That halt Tages is paid 
him befoze he goes out of the Country. - | 
Secondly, It the Maſter would, he might have made a Caution 
ko himſelf, which he omitting and taking in the Goods generally, 
Tce. South he ſhail anſwer fo2 what happens. There was a Caſe (not long 
core s Cale. ſince) when one bzought a Box to a Carrier, in which there was 
u great Sum of Money, and the Carrier demanded of the Owner 
what was in it, he anſwered, That it was filled with Sills am 
ſuch like Goods of mean UGalue; upon which the Carrier took it, 
- and was robbed, And reſolvey that he was liable. But if the 
Carrier had told the Owner, That it was a dangerous Tim, 
and if there were Money in it, he durſt not take Charge of it; 
and the Owner had antwered as befoze, this Batter would habt 
erculed the Carrier. 1. + 
_ Thirdly, Pe that would take off the Maſter in this Caſe fro 
the ion muſt aſſign a Difference between it, and the Caſe of 1 
Molloy 205. Popman, Common Carrier 02 Innholder. 
Molloy 5 Eis objeited, That the Paſter is but a Servant to the Owners. 
10, 208. Anſwer. The Law takes Notice of him as moze than a Servant. 
2 Cro. 330. Tis known, that he may impawii the Ship if Occaſion be, and 
Hob. 1. fell bona peritura: He is rather an Officer than a Servant. Jn al 
Eſcape the Gaoler may be charged, tho' the Sheriff is allo * 
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foꝛ reſpondeat ſuperior. But the Turnkey cannot be ſued, fo2 he 
ig but a meer Servant: By the Civil Law the aſter oz Owner 
is chargeable at the Election of the Merchant. 
Tis further objeited, That he receives Mages fromthe Dwnerg. Molloy 210. 
anſwer. Jn Efte# the Merchant pays him, foz he pays the Own: 
ers Fraight, ſo that tis but handed over by them to the Paſter: 
I the Fraight be loſt, the Mages are loft too; foz the Rule is, 
Fraight is the Mother of Mages; therefoze tho' the Declaration 
is, That the Yaſter received Wages of the Merchant, and the 
Gerdi is, That the Dwners pay it, tis no material Uariance, 
Objetion. Tis found, that there were the uſual Mumber of Molloy 259. 
Men to guard the Ship. 82 F | i 
aulwer. True, fo2 the Ship, but not with Reference to the 


— 


— 


Cox verſus Matthews. 


T3 Caſe was moved again, and Hale ſaid, That if a Man Poſtea 248. 
| builds an Houſe upon his own G2ound, he that hath the Pos. 17. 
contiguous Gꝛound may build upon it alſo, tho? he doth thereby 1 $14. 167. 
ſtop the Lights of the other Houſe z fo2 cujus eſt ſolum ejus elt _ 7 
uſque ad cœlum; and this holds, unleſs there be a Cuſtom to the 

contrary, as in London. But in an Acton fo: Stopping of his 
Light, a Ban need. not declare of an antient Houſe ; fo2 if a 
an ſhould build an Houſe upon his own Oꝛound, and then grant 
Houle to A. and grants certain Lands adjoining to B. B. could 
not build to the Stopping of A. s Lights in that Caſe, 1 Cro. 
Sands and Trefuſes 575. But the Caſe at Bar is without Que- 
ſion, fo2 he declares, That the Defendant fixed Boards to the 
indows of the Plaintiff's Houle. 


| Anonymus. 

LIP a Motion to ſet aſide an Inquiſition taken bekoze the Poſt. 278. 

Cozoner, ſuper viſum corporis, certified into this Court, * 
that J. S. kitled himſelf, and was Non compos mentis, Hale ſaid, 133. 
Such an Jnqutſition that finds a Ban Felo de ſe is traverſable, Sid. . & 
but no Traverſe can be taken to make a Man Felo de ſez but fun. 
gam fecit is never traverſable, Poſtea 298. 8 b 

| | * 
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Clue verſus Bally. 


Keb. 12), IN Replevin the Defendant made Conuſance as Bailiff to ]. g. 
who demiſed the Place where, under a certain Rent, &c. 

- The Plaintiff traverſes the Demiſe, and concluded, & hoc pa. 

Vide Stat. ratus eſt verificare. To which the Defendant demurred generajy, 

£56. * Ind the Court were in Doubt, Whether this til Concluſion of the 
od. 8. Plea were not helped upon a general Demurrer? [364 © 

—＋ OP Hale. Jt were well the Cauſes of Demutrrer were always aftigy, 

ed ſpecially; and not to ſay' only, incertum & dubium & care 

forma, &c. The old Cay was, when Pleadings were dzawn at the 

Bat, to make the Exception immediately, and the other Party 

might mend, ik he pleaſed, 02 might demur, ik he durſt venture it. 

And tho' now they are but in Paper, yet ſuch a Courſe: ſhould be 

obſerved; fo2 Demurrers were not deſigned to catch Men: This 

not concluding to the Country ſeems to be but Batter of Fon, 

and the Demurrer ſhould have been quia non bene concludit. 

Pere the Defendant pleads, that J. S. demiſed the Land fo2 Life, 

without erpzeſſing the Place of the Demiſe, becauſe of Necellity 

it muſt be upon the Land, 10.3 11 Sus 20 1 ad li 


Blake verſus ——- 0} Blacket verſus Lumley. . 
z Keb. 163, E of a Judgment in Replevin in the Pano Court of 


Gusid. 406. Hexam in Northumberland, where the Dekenvant avowed {02 


Raym. 213. Damage-feaſant. c 

The Plaintiff replied, That J. S. was ſeiſed of the Mano? of 
Tallowfield in D. and that Time out of Mind he had Common, 
&c. in the Place where, and ſhewed himſelf to be Tenant, and 
juſfified the putting in of his Beaſts foz Common; and the Pie⸗ 
ſcription being traverſed, it was found foz the Avowant. © The 

Errozs aſſigned were. | 5 be 
Firſt, In the Venire, which was, quia nec the Plaintiff, nec the 
Defendant, aliqua affinitate attingunt, inſtead of qui nec. Hale 
ſaid, Jt was aided by the Statute of 8 H. 6. that helps Erroz in 
P2oceſs. But Twiſden ſaid, That Statute did not extend to in- 

ferio2 Courts. I | 4788 

Another Erroꝛ inſiſted on was, That the Avowant did not ſhew 
that the Bano2 of Tallowfield was infra Juriſdictionem Curiz : 
But the Venire was, extra vill' & Manerium de Tallowfield, infra 
Juriſdictionem Curiz. But the Court held, That that was not ſuf 
ficient to intimate that it was within the Jurisdiction, but mult 
have been ſhewn in Pleading. And Hale ſaid, Seeing the Plaintiff. 
bad omitted to do it, the Avowant might in his Rejoinder have 
alledged Tallowfield to have been within the Jurigdiction, as where 
one pleads a Plea without a Place, the other is not _ i 
3 1 


N 


aſe z fo2 the Court could 


was præceptu 

To which it was anſwered, Kip 
W That being on the ſame Day upon which the Court was ſald to 
be held, it muſt be intended fo, LDF | 
= Wylde held, The Judgment ought to be reverſed fo2 thelaſt Cauſe. 
_— Twilden, pzincipatip fo the firſt ; fo2 he held that the Statute of 
. 6. aided not Pꝛoceſs in inferio2 Courts, therefoze, where 
Win the award of the Venire it has been per quos rei veritas melius 
Lire poterit inſtead of Sciri, the Judgment has been reverſed, 


406 


* 


Wought be teverſed. | 
| Whaley werſus Tancred. 


WO ument the Court reſolved, That he ſhould, as well as when Leffee 1 en. 
o Life levies a Fine, which differs not in Reaſon from this Caſe ; 104. 
es there the Leſſo2 may have his CUrit de conſimili caſu pꝛeſent⸗ 
, as here he may bzing his Allie. And though in 9 Co. Podgers 
WS le, tis ad, Chat where Leſlee fo2 Years is ouſted by a Dil 
ie, who levies a Fine, it five Pears pals without Claim the 
eſoz is barred, that is not the ſame with this Cale; fo2 the 
ice comes in without the Conlent ok the Leſſee, and of his 
Wn (Urong ; and if he can defend his Poſſeſſjon five Years, be 
Wit hold it; but here all is done with the Puvitp, and by the 
eus of the Lefſee who is truſted with the PoſſeMion, and it 
ud be of moſt miſchievons Impozt to Mens Jnheritances, if 
es could not have five Pears after the Leaſe ended; and it be- 
ut of a Dilſeilin in Podger s Caſe, ſeems to ws 20 conttary 
other Caſes ; and tho there or manp notozious Tircumſtan- 
t i | ces 


Ss Hale ſaid, That it ought to be Sciri, fo? ſo it is in the Regiſter, e Sid. 
and in the Statute of Eliz. that fets the Effate'of Jurozs at 4 J. 1 «ev. 554. 
err Annum. But fo? the ſecond Ertoz, he held that the Judgment Keb. 1:8. 


N. Lutw. 102. 


H Rin. 23 Car. 2. Rot. 1513. In an Ejedment the Caſe wag Raym. 219. 
I this ; Lefſee foz Pears makes a Feoffment and levies a Fine, 2 Cens z. 
ie Pears paſt ; Whether the Leſſoz ſhould have five Pears after ; Keb. 37. 


ee Term expired was the Queſtion. And after the Þearing of Ar: 3 Keb. 30,37, 


52,37. 


Ent. 


% 8 
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ces of Fraud in Fermour's Cale, which Co. in his Report ot | 
lays much Weight upon; yet it does not thence follow, that the 

Law is not the ſame where there are not ſuch Evidences of Fray, 

In other Books where that Cale is repozted, the Reſolution doez 

not ſeem to go ſo much upon the Particularities of the Fray, 

*Tis Fraud apparent in the Leſſee. | 

? = ; 347-4 


+  Wilfton verſes Pilkney. 
2 Lev. $0. 


4 N Debt fo2 Rent the Plaintiff declared, That the Dean a 
Leb. 121, 1 Chapter of, &c. demiſed to the Defendant foz Life; by Foxe f 
13) which he entred and demiſed the Land to the Plaintiff fo2 Pears, 
Poſtes 272- hy Aittue of which he was poſſeſſed, and afterward granted to the 
Defendant, reſerving a Rent, fo2 which he bzings his Attion, 
To this Declaration the Oefendant demurs. 
 Firff, Becauſe he doth not ſay of the Dean's Demiſe hic in 
Curia polat', which Demiſe muſt be by Deed. 
- Secondly, he ſays, That the Defendant entred by Force thets 
of, which is impettinent to be alledged upon a Leaſe fo? Life, . 
caule Livery implies it. 
Thirdly, As to the Matter, that the Reſervation was vold, i 
being upon a Surrender by Parol. A Rent cannot be reſervedupn 
a Feoffment by Parol ; ſo where Leſſee fo? Life o2 Pears alligns6 
ber his whole Intereſt, 12 H. 4, 14. 9 H. 6,43. 12 H. 4, 17. Allo n 
Bent can be reſerved upon a Conveyance that works an Crti 
guiſhment, unleſs by Deed, where it is good upon the Contrat, 
Peto's Caſe, 3 Cro. 101. is, that a Surrender dzowns the Inter 
to all Intents and Purpoſes between the Parties. Dyer 25! 
The Tenant fo2 Life agreed with him in Reverſion, that he ſou 
have his Land fo2 the Annual Rent of 20 8. tis doubted there wh 
ther this amounts to a Surrender, there being no Deed oz Live!) 
1 Roll. 448, But in 2 Roll. 497. tis ſafd, If it had been a Surrender the Rt 
hh ſervation had been void. 
Hale. J do moſt doubt of the firſt Exception, becaule i} 
2 Mod 174, Deed was not pꝛoduced. And fo? the ſecond it were better Pl 
175. ding to have ſaid by Foꝛte of which he was ſeiſed ; but that's i 
of Neceſſity. And as to the Batter, the Court reſolved fo} i 
Plaintiff. Fo2 


1. The Keſervation was good by the Contract, tho' with | 


Deed. And ſo it was adjudged in this Court in Manly's Call 
that Tenant fo2 Pears might aſſign his whole Term by Path 
rendering Rent; ſo in the Caſe of Purcas and Owen, 23 Car. Vl 


14 H. 7. 2. b. it was doubted, whether an Adion would lie until the laſt Day Vt 


paſt. 'Tis all one where the G2ant is made to him in Reverl®, 

which is not actually, but conſequentially a Surrender by D 

on of Law, befoze which the Contract is perfeited, upon wh 
W 1 
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Gent ariſes. 7 E. 4. fs, that the Lefſee may ſurrender upon Con- 
diton; and there is no Keaton, why a Rent cannot be created 
yon it as well as a Condition, Ik it were in the Cale of Tenant 
eq Life, a Decd were requiſite, as well foz a Rent as a Condi- 5 
tion, in reſpet of the F reehold, but that is not ſo in the Caſe of Poſtea 273. 
Tenant fo2 Years. Vide poſtea Cartwright and Pinkney. 


— 


| 
"RE. 4 
Termino Sanctæ Trinitatis, Anno 25 Car. II. 


In Banco Regis. 


Hanſlap verſus Cater. 

WS 7 9 Etro? upon a Judgment in the Court of Coventry, there 2 Lev. 8. 
| I Plaintiff Cater declared, That the Defendant being indebted 3 Keb. 164. 
A. to him infra juriſdictionem Curiz, pro diverſis Bonis & Merci- 4 A 
moniis ante tunc venditis & deliberatis, did then and there aſſume, ib. 236. 
& c. Apon Non Aſſumpfſit pleaded, and a Gerdi and Judgment foz —— 2 

the Plaintiff, the Erroz aſſigned was, That the Goods were not ; $21. 8% 
alledged to be ſold within the JurisdiFion of the Court, 
Hale and Wilde ſeemed to be of Opinion, That it was well 
enough, the being indebted and the J2omiſe being lald to be with- 

iu the Jurisdiction. ELIE 2 od SR 02t>, abba 

- Twifden contra, and ſaid, pe had known many Judgments re- 
veried fag the lame ... ug 3 215 
It being moved again this Term, Hale conſented that it ſhauld 
be reverſed accozding as the later Pꝛecedents have been; koz he 
ſaid it was his Rule. Stare deciſis ; Parſons and Muden, Paſch. 22. 


Car. 2. Rot. Out of Barnſtaple Court! 
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| John Brown's Caſe. 


x ROS 


E was indicted upon the Statute of 3 H. 7. cap. 2. foz the fo?- ; Keb. 193 

cibly taking .away and marrying one Lucy Ramſy, of the Vide 3 Ing. 

Age of Fourteen Pears, having to ber Poztion 5000 l. He was 
tried at the Bar; and the Fa appegred upon the Evidence to be 
thus; She was inveigled. into Hide-Park by one P2s. P. Confe- 
derate with Brown, (who had pꝛepared a Coach fo2 that Purpoſe) 
tu take the Air in an Evening, about the later End of May laſt, and 
being in the Park, the Coachman dzove away from the reſt of the 
Company. which gave Dppoxtunity to Brown, who came to the 

Coach lde in a er addzeſſing himſelf firſt to mY P, 

2 von 
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ſoon perſwaded her out of the Coach, and then pulls out a Man. 
Servant there attending Y2s. Ramſy ; and then gets himſelf jntg 
the Coach, and there detains her until the Coachman carried them 
to his Lodgings in the Strand, where the next Moming he pyeygjg 
upon her, (having firſt threatned to carry her beyond Sea it 
8 marry him, but was the ſame Day appzehended in thy 

me Houle. | g | 

It was at firſt doubted, Whether the Evidence of Lucy Rang, 
was to be admitted, becauſe ſhe was his Tife de facto, tho nit 
de jure. But the Court ſeriatim deliver d their Opinions, Thyt 
ſhe was to be admitted a (Uitneſs. 

Firſt, Fo? that there was one continuing Fo2ce upon her, frgq 
the Beginning to the Marriage; wherefoze whatſoever wag done 
while ſhe was under that Uiolence was not to be reſpeted, 

Secondly, As ſuch Caſes are generally contrived, ſo hainous 
a Crime would go unpuniſhed, unleſs the Teſtimony of the (6. 

man ſhould be received. 

Thirdlp, In Fulwood's Caſe, repoꝛted in 1 Cro. (which was ten 
in the Court) the Moman was a Witneſs, tho married as here; 
and Rainsford cited mp Lopd Caſtlehaven's Caſe, where the Coup 

tels gave Evidence, That he afliſted the Committing a Rape upon 
her: But Hale ſaid he was not governed by that Caſe, becauſe 
there was a Mite de jure. The Cvidence being clear as to all 
the Points of the Statute, viz. | l 
- Firff, That the Taking was by Fo2ce. 


2 That the Woman had Subſtance accopding to the 

- Thirdly, That Marriage enſued, tho' it did not appear ſhe was 
deflowered, the Jury found him Guilty. Mhereupon Judgment 
was given, and he was hanged. 


Note. 39 Eliz. cap. 9. takes away Clergy foz this Offence, 
Bayly verſus Murin. | 


Dad oy et hes, DAE aid aa ht eb td aa 


ys — Ejedment upon a Special Uerdick, the Caſe was to this 
_ | 


Dne Cooper, Utcar of Cranbrook in Kent, being ſeiſed of an 

Houle and Lands thereunto appertaining, Parcel of the Endow 

ment of his Uicarage, ſituate in a Barket-Town, in the Yeat 

1672, lets it fo2 thꝛee Pears, and one Pear of the (aſd Leaſe be 

ing expired the 11th of Sept. 1673, lets it fo2 21 Pears, to begin 

from Michaelmas following, reſerving the Rent during the Term 

payable at the uſual Feaſts, o2 within ten Days after; this Leaſe 

i Inft, zoo. b. wag confirmed by the Archbiſhop, (Patron of the Gicarage) am 
Dean and Chapter of Canterbury. 


Y . Some 


. | 


T rin. Anno 2 5 Car. II. in B. R. 245 


Some Years after Cooper dies, and the Queſtion was, (Ahe⸗ 
ther Buck (the ſuct eeding Uicar) could avoid this Leaſe ? | 
The firſt Point was, CUhether the Leaſe came void within 80 
Days after the Death of Cooper, by the Statute of Non reſi. 13 Eliz. 20. 
dence? And as to that all the Juſtices were of Opinion, That 
Death would not make ſuch a N2on-refidence as ſhould avoid the 
Leale; fo2 the Intention of the Statute was, to oblige the Jn: 
cumbents to Reſidence, 1 | | 

Firſt, By tmpoling of the Fozfeiture of a Year's Ualue of their 
VBenefice, if they did not reüde. 

Secondly, By making their Leaſe void ; which tho' prima facie 
ſeemed to be to their Advantage, yet was not ſo in the Conſe- 
quence z fo2 none would be induced to Farm their Lands, becauſe 
it was in their Power to defeat their Leaſes by Non-reſidence. 

again, Tis plain the Statute meant a Wilful Abſence, becauſe 
it ſays, The Party ſo offending. The Statute of the 13th of Eliz. 
that allows Leaſes of Houſes, &c. in Market⸗Tobons fo? 40 Years, 
would be of no Effect, if Death ſhould be interpꝛeted a Non reſi⸗ 
dence, and the Confirmation of Patron and Oꝛdinary would be ta 
no Purpoſe. Butler and Goodale's Caſe in 6 Co. 21. b. is, that 
where the Incumbent is abſent upon an Inhibition, oz fo2 the Sake 
of his health, he is not within the Penalty of that Law. There is 
only one ſingle Authozity againſt this, (viz.) Mott and Hale g Caſe 
in 1 Cro. 123. which Twiſden doubted, CUhether it were ſo ad- 
judg'd, becauſe my Lozd Coke mentions it no where, ſuppoſing ſo 
notable a Point would not have eſcaped his Obſervation, eſpeci- 
ally in a Cale wherein he was Counſel, But Hale ſaid, It was 
adjudged by the Opinion of thzee Judges; tho' in Moor tis ſaid, 
the Court was divided; but it was a hard Opinion: And in the 
| ky Eliz. B. K. Moor 606. the very Point was adjudg'd con- 
The ſecond Point, Whether it were void, becauſe the Rent was 
W telerved at the uſual Feaſts, oz within ten Days alter? Foz it 
was urged, That the Term ending at Michaelmas, would be expiten 
beice the lat Payment; and for the other Payments, tis fo2 the 
Succeſſors Advantage, becauſe the P2edeceſſo2 may die within the 
en Days. But the Court were clear of Opinion, in regard the 
Wy 8elervation was during the Term, that there ſhould be no ten 
Das given to the Leffee fo? the laſt Payment, accozding to Bar- 
ke and Foſter's Caſe in 2 Cro. 227, 233. 

W Che third Point, Cuhether this were a Leaſe itt Reverſion, and ſo 
nut warranted by the Statute of the 14th of Elizabeth? And all the 
— held that it was. This Statute repeals that of the 13th of 
to Houſes in Harket-Towns, (which Liberty was given, 
þ = Twiſden laid to render thoſe Places moze populous; ) but ex- 
ts Leaſes in Reverſion, which this is, being to commence 8 G | 
| Da 
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Day to come, where a Power is annexed to an Eſtate fo2 Lite n 
make Leaſes in Poſſcſion. A Yan cannot make a Leaſe to cop, 
mence in futuro. Jn 6 Co. Firz- William's Caſe, 4 E. z. Tit 
Waſte 18. the Leſſoꝛ made a Leaſe to commence after the Death x 
the Tenant fo? Life, and notwithſtanding maintain d an Actior of 

Caſte : And Co. Lit. citing that Caſe, diſtinguiſhes between a Gy 

of the Reverſion, and a Leaſe in Reverfion, as that Caſe was, 3 
Plowden's Commentaries, Tracy's Caſe, A Leaſe made to ton 
mence at a Day to come, is given as a moſt p2oper Inſtance of; 

Leaſe in Reverfion, Jn 1 Cro 546. Hunt and Singleton's Caf,,; 

Leaſe of an Houſe fo; 40 Pears (thete being 10 Pears unerprg 

of a fozmer Leaſe) by the Dean and Chapter of St. Paul's, wx 

held not warranted by the 14th of Eliz. The like was reſolved n 

C. B. 14 Car. 2. in the Caſe of Wyn and Wild, of a Leaſe of tl 

Dean and Chapter of Weſtminſter, and there the Court denied th 
Opinion in Tomſon and Trafford's Caſe, Poph. 9. And two of th 

Judges ſeemed to be of Opinion, (and Twiſden ſtrongly) That f 

the Leaſe in the Caſe at Bar had been made to commence pyeſent; 

Iy, it yet would have been void, there being another Leaſe in% 

ing ; ſo that fox ſo many Pears as were to come of the foe 

Leaſe, it would be a Leaſe in Reverſion : And that {he 18th . 

Eliz. that permits a concurrent Leaſe, ſo that there be not aber 

thꝛee Pears in Being, ſhall not in their Opinion, make any dl. 

ration of the 14th of Eliz. but it only extends to the 13th of El: 

becauſe it recites that, but not the koꝛmer. And ſo is the Opium 

co. Lit 45. . of Hobart, in the Caſe of Crane and Taylour 269. and it hat 
been often held, That it does not extend to the Statute of 1 Hr 
concerning Biſhops. But of this Hale doubted, and rather en 

ceived the contrary, (viz.) That the Leaſe hab been good, | t 

had been made to commence pꝛeſently, there being leſs than th: 

Pears to come of the fozmer Leaſe, And that of the 18th of En 

- wy Qualification to Leaſes made upon the 14th, as wells 

t 13t + 

Firſt, Becauſe the 14th of Eliz. is a Kind of an Appendir toi 

13th of Eliz. and does not repeal it, but ſub modo a little a 

larging it as to Houſes in Barket-Towns : CUherefoze the 13 


od cog reciting the 13th, does by Conſequence recite the 10 
9, | | 


Secondly, There is ſuch a Connefton betwixt all the Statut, 
concerning Leaſes of Ecclefiaſtical Perſons, that they have i 
taken into the Conftruction of one another. The Statute of # 
32d of H. 8. is not recited, neither in the iſt oz the 12th of En 
pet a Leaſe is not warranted upon thoſe Statutes, unleſs it ia 
the Qualifications required by the 32d of H. 8. And this Cont 
is uſual in the Conſtrution of Statutes made in pari materia 

. | 
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Tbirdiy, Jt would make a great Romage in Leaſes, as he con- 
ceived, if a Leaſe ſhould be void, when there was never ſo little 
of a foumer Leaſe unexpired. 1 5 | 
Fourthly, There is no Authozity to the contrary. Jn Hunt and 
Singleton's Caſe, there was 10 Years of the fozmer Leaſe in Be- 
ing. and upon that lay the Weight of the Opinion. And Crane and 
Taylors Caſe is concerning Covenants only ; and the Reaſon 
that it doth not extend to the 1ſt of Eliz. is, becauſe the 18th of 
Eliz begins with infetioz Eccleſiaſtical Perſons, and therefoze can- 
not include Bilhops. | 


ab. 
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| Termino Sancti Michaelis, Anno 25 Car. II. 
In Banco Regis. 3 


Anonymus. 
P aument is no good Plea to a Scire facias upon a Judgment: 


Lev. 119. 
But in a Scire facias againſt the Ball, Hale (aid, he might Kerteb v. 
plead,” That the Puncipal paid the Boney. Poſtea 262. 


Hinchman verſus Iles. 


N a Replevin the Defendant avoweb foz Rent, upon a Leaſe = Lev. 85. 
made to the Plaintiff at Till. > 0 
| The Plaintiff replies, That the Defendant, befoze the Di: 00 
wy totes, mave a Leaſe foz Pears, by Gittue of which the 
d. 

The Defendant tejoins, and confefſes the making of the Leate; 
but ſays, That thete was a ſpecial Agteement that the Leſſee 
ſhould not enter until a Time after ; and traverſes the Entry. 

The Plaintiff ſurrejoins, and ttaverſes the Agreement. To 
which the Defendant demurs ſpecially. 5 

Hale. There ate two Things conſiderable, | ws 

Firff, Whether the Baking of the Leaſe be a Determination of - / 
Will befoze Entry. FP. 1 


* 


- 


Secondip. Ubetber there may be Craverle upon a Traverſe dee 
4s to the firſt : Jf the Leſſoz does any At inconſiſtent with t ; 

uance of the Eſtate at Mill, it ſhall determine it from fuc 
Time as the Tenant at lil takes Notice ot it; tho this may pzove 
i micgievous Cale in regard of the Frequency of ay > by 


W in 
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| | | | — —— — — 
Leaſe and Refeaſe. An Outlawry of the Leſroꝛ ſhall not determine 
the Min wif a Seizure, mot an Extent upon him until the Live. 
rate. J the Lefſoz ſays, the Leſſee ſhall hold it no longer, the 
Lenee (as ſoon as de knows of the Cows) may take Advantage 
of them as a Determination of the CU, As where he in Reber. 
fon upon & Leaſe Ara the Reverſion, and bzings Debt koz the 
k. 3. 16. Mohd x the Leflee, tho befoze Attoznitient, may plead in Bar, that 
fimile in he hach graute uway the Revetſion 2 But this Plea will amount 
wy | | 4 15 | 
Waſte. to an Attomment. | Wh | 
Q. 3 Sal. 52. Ag to the ſecond Point, TUhere a Traverſe-fs not good without 
a Special Jnducement, there a Traverſe may be to that Jnduce: 
ment: As in Treſpaſs, where the Juſtification is local by Uirtye 
of his Dffice, 02 the like, and in Hobart in Digby and Fitzherbet' 
CERES is fin. - A oF” | 
Jr the Ledſe were by Parol, bete the collateral Agreement might 
be material. As if a Leaſe were made at Midſummer fo; 21 Pears, 
and it were agreed, That the Leſſee ſhould enter but at Michael 
mas, it would hegin in Point of Computation at Midſummer, 
but in Point of Intereſt, not till Michaelmas. 


Ce | Anonymus. ate 
ana 231. FF} n Suit to) Tithes, the Defenvait pleaded in the Spiritual 
IE Court, That the Tithes belonged to another, who was Reich, 


and not to the Plaintiff. Which Plea being refuſed, and Dath 
thereof made in this Court, a P2ohſbition was granted. 


| Anonymus. 
cr. car. gag, 1 N an Artion upon the Cale foz ſtopping df his Lights, the Plaiy 
Vide antea tiff verlared, that he was poſſeſſed fo? divers Pears (and did not 
237 ay how many) and that Time out of Mind the Light came in it 


the Alindows, Cabich was allowed a good Fozm of alledging the 
Pteſcription. | „ 
3 Anonymus. 


x 5alk-246: FFF an Ejectment, the Leſſoz of the Pafntiif had a Title to ter 
Vide Poltca 125 Condition bzoken to? ee Rent; Leaſe, En- 
ey, aid Duſter was confeffed, and the Court was moved, That in 


- 
o 


332. contr. 


. 23. regard the Leſſoz having ſuch a ſpecial Title, and no Eſtate uni 
Entry, whether ſuch an Entry ſhould be fuppited by the general 
' Confeſſion, oz that there ſhould be an aftual Entry? And it was 

held, that it ſhonld be ſupplied by the general Confeſſion, _ . - 
But Yale ſaid, Jf A. lets to B. and B. to C to try the Title; 
the Confeſſſon ok the Leate, Entry and Duſter, ertenvs only 
the Leaſe made to C. and not to that co B 


3 | Anonymus 
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Anonymus. 


A Creſpaſs againſt divers, one dies pending the Action, and Aurea 235. 
| notwithſtanding the Venire and Diſtringas mentions all, and 3 
the Gerditt is againſt all: Jf this Batter be ſurmized befoze 1 Moa. 3.5 
quogment, (o that the Judgment be againſt the Survivors, tis 5 Mod. 142. 


An Anonymus. 


Rro2 to teverſe a Judgment given in the Boꝛough· Court of 
Shrewsbury, in an Adton upon the Caſe, laid apud Villam 
glopiz in Warda Wallica ejuſdem Villæ. The Crro2 aſſigued 


1405, FO? that it appeared they awarded a Capias, which an Antea 220. 
(nferio! Court cannot do in an Action upon the Cale. Vide Stat, * Cro. 22+: 
of 19 H. 7. tho" it was ſald to be uſual foꝛ the Palace-Court to da 
t. Vide Yelv. 1. But this was over ruled; becauſe the Oeken⸗ 
W dant appeared, which aids Piſcontinuance of Pꝛoceſs. 
Secondly, Foz that the Venire was awarded de vicineto Wardæ. 
Ind it was urged, that a Jury ought not to come out of a Card. 
Hale. It hath been ſometimes ſo held; but it has been fince : cro. 522: 
adjudged good, | . | | 
; Thirdly, That in London the Venue uſually comes out of the 
(Ward; but there the Cuſtom makes it good; here the TUard is 
intended lefler than the Gül. And VVylde- ſaid, a Caſe was not 
long ſince; A Perjury was latd apud Whitehall in Parochia 
Sanz Margarete Weſtix”, the Venue came ont of the Pariſh, and 


held to be fl; foz Whitehall was intended to be a Gill, and leſs 
than the Pariſh, 


Wildman verſus Norton. 


N a Replevin the Dekendant pleads in Bar, Pꝛoperty to the 2 Lev. 92. 
Oekendant, and not to the Plaintiff. Upon which it was de⸗ 3 R 
murted as ſuppoſing it amounted to the General Jfſue; as in 
Treſpaſs ſuch a Plea doth. 27 H. 8. 21. 1 

_ Hale, This Matter may be pleaded in Abatement, oꝛ in Bar. Antea 127. 
The General Iſſue in Replevin is, Non cepit; and if the Jſſue be | _ 
Non cepit, Pzoperty cannot be given in Evidence: But ff the; Lev. 204. 
Olkendant pleads Pꝛoperty in a Stranger, then tis pꝛoper to 8 
Mclude in Abatement. But the Difficulty in thts Cafe is, That * Rep. 66. 
Ie Defendant ſhould regularly have claimed Pyoperty in the 

Tountry, and then the Sheriff could not have delivered them, but 

e Plaintiff muſt have bought his Writ de proprietat' proband”: 


"Ut yet this Plea ſerves as an Avowzy, and the Defendant ſhall 
Wa Return, 39 H. 6. 35. 


K k Note, 


2.50 
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coming, they (allied out and dꝛew their Swoꝛds; (fo2 the Serjeai 
they ſhould kill the firſt Man:) And by this Means they reſcud 


Note, It was (aid, That if any one diſtrains fo2 a Rent, an 
befoze the Avow2y, the Eſtate upon which tis reſervey dit 
mines; the Avowzp ſhall be as if the Eſtate had continued: fy 
the Avowant is to have the Rent notwitiftanding. Sutij h 
Diſtreſs were fo2 a perſonal Service, then the Defendant wy 
have a ſpecial Juſtification; fo he cannot have that Service n 
ſpecie when the Eſtate is determined. 


The Caſe of Captain C. 


Captain of a Company in Colonel Ruſſel's Regiment g 
Foot-Guards, and a Serjeant of his Company, were byugy 
into Court upon the P2oſecution of the Sheriffs and other C. 
tizens of London; and the Difence alledged and moved again 
them was this: That one Danbert, a Butcher and Freeman & 
London, (who had bꝛoke) having liſted himſelf a Soldier in thi 
Company, and being afterwards arreſted in London fo; 
and lafd in the Compter; and thereof he having given the (y 
tain pzivate Notice, the following Deſign was reſolved upon an) 
executed fog his Reſcue, (viz.) There being a Paivilege belonging 
ta the Freemen of London, that they may by a Cuſtomaty px 
cept o2 (Warrant, (called a Duci facias, but by the common pu 
ple called a Horſe) remove themſelves from any other Piſa 
(where they are) in London, to Ludgate, where it ſeems th 
have better Accommodation, (there being Maintenance allow 
to the ]2ifoners of that Place,) ſuch an one Danbert got, an 
gave Notice to the Captain, at what Time he ſhould be carriq 
from the Compter to Ludgate thereby. Bekoze this Time th 
Captain commanded this Serjeant to take twenty oz thirty 8d: 
diers with him, and way-lay the Pꝛiſoner, and reſcue him fron 
the Batliffs and Dfficers of the Compter, as they were byinging 
him along. Accozdingly the Serjeant and Soldiers went, an 
lay in oꝛ near an Alehouſe about Pope's Head Alley in Ambuſcatt, 
till the Pꝛiſoner (ould be bꝛought by: And when they had Notit 
from one, (whom they had placed as Centinel) that he bd 


had given them D2der ſo to do, and if any Oppoſition were mit 


him and carried him away. 
Hereupon Complaint being made to the Captain: He anſit 
ed, That his Solviers had done well, and he would juſtify if. | 
The Court asked him, what he had to ſay in his Juſtification 
He ſaid, That he did not know the Law; but he ever tholgl 
that a Soldier could not be arreſted without Leave of his Offi; 
and that there was an Agreement to that Purpoſe, between i 
late Lo2d General and the fozmer Lozd Chief Juſtice, and = it 


FE 
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new one that had done the like Thing, and nothing was ſaid to 
hig le Chief Juſtice, (to whom the reſt agreed) laid. The moze 
cdrong has been done. It ſeems you are grown very Head- 
frong; but you ought to know, that every Officer and Soldier 
is as liable to be arreſted as a Tradeſman. oz any other Perſon 
whatſoever 3 and you ought to give full Dbediente to the King's 
Commands, ſignified by his TUrits of Pꝛoceſs. 1 

Wylde ſaid, That that may be ſerved upon pou, when you are 
at the Head of your Company. | | | 

Hale (afd further. Pou are the King's Servants, and ſntend- 
ed fo2 his Oefence againſt his Enemies, and to pꝛeſerve the [Peace 
of the Kingdom; not to exempt your ſelf from the Authozity of 
the Laws. And indeed it were a vain Thing to talk of Courts 
and Laws, if —_— Men ſhall thus give the Lam, and controul 
legal Pzoceedings; And koz that Agreement pou ſpeak of, J 
know nothing of it; and if there were any ſuch Thing, it could 
be nothing but a Civility. TUhatever you, military Men think, 
you ſhall find that you are under the civil Jurigdic>ton,'-and you 
but gnaw a File, you will bzeak your Teeth ere you ſhall pꝛevall 
againſt it. This is an outrageous Dffence, and the Puniſhment 
of it has kozmerlp gone high. Men have heretofoze loſt their 
Heads foz Matters of ſych Nature; and one of the Crimes of 
the late London Appzentices was the Breaking of Pꝛiſons, and 
Delivering of Pziſoners ; ko; which they had Judgment of High 
Treaſon by the Advice ot all the Judges. The Captain and Ser: 
jeant were committed to Newgate: And being bꝛought up at another 
Time, Hale asked, Thy an Inkozmation againſt theſe Perſong 
was not exhibited 2 And told the City-Counſel, that if the She: 
tiffs did not pzoſecute this Buſineſs, they (the Court) would pꝛo⸗ 
lecute them; foz this was a Matter of great Example, and 
ought not to be ſmothered ; And further ſaid, N that Men will 
take upon them to reſcue all Soldiers that are committed, it may 
be within the Reach of High Treaſon ; becauſe of the Univerſa- 
Utty of the Delign againſt the King's Authozity 2: But this being 
but fo2 one particular, it cannot be Treaſon; but tis a rank 
Visdemeanour. And he owered, That as many of the reſt of 
the Soldiers ſhould be p2oſecuted as their Names could be learned. 
There muſt be one moze to make a Riot, tho however tis a Mil. 
demeanour. 1 | 

Wylde ſafd, Tho' they cannot find out another Name; yet if 
it be (et fo2th, and made out that there were others, tis enough 
ta make a Riot; | 


= === SS = == 3ST = FF... ow,” a 2, A. == = £@ 


= 


= == = ==” 


i= 
== 


K k 2 | Termino 


8 — 
— 5 e — v * — 


— 


Termmo Sandt Hillarii, Anno 25 & 26 Car. II. 
In Banco Regis. 


Andes. Ote, Chen a Pzobtbition is moved fo2, becauſe a Copy of 
2 Salk. 553. the Libel is denied to be delivered the Court reqlitres 
| that Oath ſhould be made of the Dental, and the 10: 
nn is but quouſque a Copy be delivered. 
| Anonymus. 
reden 333 N [ndebitae bee. was bꝛought ko: Money lent. 


The Deferid pane pleads a Tender, which being offered at 
firſt, bekoze Aion bzotight, and acknowledged by the Plaintiff, he 
can never recover any Coſts. 
The Plaintiff replies, That befoze the Tender, he bought an 
Aſſumpſit fn the Sheriff's Court, upon a Plaint upon the ſame 
Cauſe of Action, which was removed hither. 
The Defendant rejoins, That upon that Plaint he declare 
fo2 a greater Sum. 
To which the Platntiff demurred: Foz tho' there be a Uariance 
in the Sum; pet it might be averred to be the ſame Cauſe of 
 Aﬀton. And 10 the Court agreed. | 
Poſt. 262, And Hale put this Cate: A. in Confideration that B. would | 
268.293-311- harry his Daughter pzomiſed to pay 1001. and in an Ation | 
bzought, the Plaintiff was barred; and in another Attfon byought, | 
The Pꝛomiſe was latd to pay the 100 l. at Requeſt, and held it 
could not be wertes to be the ſame. 


Anonymus. 3 TY | 

7 Ote, cubere Erro2 is alligned in a Matter conte to the 
Raym. 231. Recozd, in nullo eſt erratum is a Demurter. So whert 

2 Cro. 12, Matter of Fact is inſuffictentlp alledged. 0 


"07 But if a Batter of Law aid a Batter of Fatt together (well ſet 
fo2th) be alligned.{which ought not to be) there in nullo eſt erratum h 
will be a Confeſſion of the Batter of Fa#, and not ſerve as a Dt f 

murrer fo2 the Doublenels: Wherefoze, in that Caſe the Oelen. i 


vant muff demut. t 
Anonymus. | | 


NE having Rent payable half-yearly fo2 a 8 n. 8 
about ſix Pears were to come, was content to releaſe it up. tt 
on a Bond entered into to him, conditioned fo2 the Payment of a7 
the like Sum with the Kent, and at the (ame Times. _ 
2 


„ _ aan 
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Debt upon the Bond after Failure of Payment, upon a Reference 
to the Secondary to ſtate what was really due, he asked the Opt- 
mon of the Court, CUhether there ſhould be any Deductfon koz 
Caxes ? And the Court ſaid, Jt was equitable that they ſhould be 
allowed, in regard the Yoney in the Condition was intended be- 
tween the Parties to be but in Lieu of the Rent, which ſhould 
have been chargeable with that Aﬀſeſſment, N 


Anonymus. 


N an Aﬀfon upon the Statute of the 13th of this King, which 

impoſes 65. and 8 d. Penalty upon any one that ſhall pꝛint an: 
other's Copy, whereof he hath made due Entry in the Regiſter: 
Book of the Company of Stationers, without Licence of the 
P2optieto?z it was ſet fozth, That the Defendant had p2inted one 
thouſand Parts of a Book, called The Young Clerk's Guide, af- 
ter that the Plaintiff had made an Entry thereof in the Regiſter- 
Book of the Company of Stationers. After a Uerdict fo2 the 
Plaintiff, as to one Book, which was all the Plaintiff could 
p2ove punted ſince the late Act of General Pardon; 

It was moved in Arreſt of Judgment, That the Plaintiff did 
not ſhew himlelf to be Pꝛopnetoz of the Book befoze he made 
the Entry, Sed non allocatur : Fo? the Statute gives the Action 
to him that has made an Entry in the Regiſter-Book, | 

Secondly, Jt was objected, That the Plaintiff ought to have 
no Colts in this Action. But koz that the Court ſaiv, The 
Plaintiff might releafe them. But it was to be confidered whe- 
ther the Colts were well given oz no? 8. | 


Hedgeborrow verſus Roſenden. 


N Debt koz 1001. the Platntiff declared upon Articles of Agree⸗ 
ment, purpozting that the Plaintiff and Defendant ſhould-run 
an Pozle ko: 1001, and if the Defendant loft, that he ſhould pay 
the 1001. &c. on Wee eee 
The Defendant pleaded the Statute of this King, concernin 
Gaming, which pꝛobwes that all Securities given foz Money lot 
it Play, exceeding 1001. ſhall be vold. And ſets fozth, That in 
the Articles it was further agreed, That the Plaintiff -and De- 
endant chould run two, thee oz four Heats moze at 201. a heat, 


an 1001, | $9 
Holt argued fo2 the Plaintiff. od ag 


- 


DClUrities given koꝛ Money loſt at Play; but not-where the Cons 


ate very raſh in venturing further ; yet what is done befoze they 
enter 


Sce now the 
Stat. 8,9Ann, 
cap. 19. for 
veſting the 
Property of 
Copies, &c. 


2 Lev.92, 94. 
3 Keb. 254, 
259. 3 
4 Mod. 409. 
5 Mod. 4, 5. 
1 Lutw. 434. 


fF. 1 Salk. 344. 


2 Mod. 54. 


: the Platntiff required it; fo that the whole amounted to moze 


Firſt, The Statute (as appears by the Moꝛds) intended ta abold 
ma? is pꝛecedent: Foz tho Men, when they have loſt their Money, 


— 
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enter into play may be ſuppoled to be done conſideratelp: Sed non 
allocatur; F02 that Conſiruction would wholly elude the St 
tute, and let Men looſe to play fo2 any great Sum, p2ovidey they 
ſecured it befoze-hand. e 
Secondly, It was objected, That the Statute did not intend, 
avoid the Security, when there was but 100 J. loſt at a Time, and 
it does not appear here that the Plaintiff requeſted the Oekendant 
to play any further: Sed non allocatur; Fo2 the Bargain being to 
play fo2 more than 100]. tis void ab initio ; and tho the Plaintix 
did not requeſt the Defendant, tis not matertal, no moge than | 
one ſhould contract fo2 moze Jntereſt than the Statute allows, | 
the Creditoz requeſts it; tho be never requeſts, yet *tis withn 
the Statute of Uſury; and the Court (aid, They would exten 
this Statute as largely as might be in Suppzeffing of Gaming, 
which was ſo miſchievous. | 


Monſieur Bellew, Norman Senior and Norman Junior, 


2 Lev. 58. Þ2ee Frenchmen were indicted of Treaſon, in Coining am 
2 ns 15 Clipping the King's Money, by two ſeveral Jndictments, 
Raym. 234. "x the Court doubted, TUhether Judgment fo2 the Clipping ſhould 
3 Keb. 278. he Dꝛawing, Þanging and Quartering, 02 Dꝛawing and Hanging 
only? And having adviſed with all the Judges at Serjeants lng 

thep reſolved, Jt youll be Dzawing and Hanging only, tho the 
Pꝛecedents are both Ways. And the Opinion of Coke 3 Inſt. ij 


ts, that a Clipper ſhould be dzawn, hanged and quartered. Vit 

z Inſt. 17. in regard the Statute of 3 H. 5. declared Clipping and Diminih 

H.P.C.19- ing the King's Coin to be within the Statute of 25 E. 3. which 

mentions Coining only, that does not ſtand repealed by 1 Ma. 

that leaves all Treaſons within the Statute of 25 E. 3. as the) 

were befoze, and ſo 1 Eliz. againſt Coining makes not a nen 

Treaſon. And then, as Hale ſaid, Coining was eſteemed as at 

inferio2 Sozt of Treaſon, in Compariſon of ſuch as concerned the 

The Stat. of Ring s Perſon ; wherefoze there was Dꝛawing and Þanging ony 

25E.3-is fo} that, and then by the lame Reaſon fo? Clipping, which ſeems 
ony dee, u lelS Degree of the ſame Kind of Treaſon, 


Common Law; and by the Common Law the Counterfeiting of the Coin was only puniſhed vil 
Drawing and Hanging, 3 Inſt. 17, 


Then there was a Debate, Whether Twiſden being the antien 
Judge, oz the Chief Juſtice, ſhould pꝛonounce the Judgment: 
Twilden ſaid, Jn Caſe of Treaſon it belonged to the Chief J. 
ſfice, tho not in Felonies ; and that the Lo2d Foſter did it in Sl 
Henry Vane's Caſe, in the 13th of this King. | = 
Chief judge Hale thought the other was to do it; and therefoze Twiſden 
gives Judg- gabe the Judgment, ut ſupra; and to avoid Scruple, Hale pr 


ment HS nounced it over again. * 


Kelynge 11. 2 5 


a —— — — 
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Baker verſus Bulſtrode. 


N Debt upon a Bond, conditioned to perfozm an Award; the = Lev. 95. 

Queſtion did ariſe upon one Part of the Award, (viz.) That 7" 23+ 
the Defendant ſhould ſeal and execute ſuch a Releaſe to the Plain- 21. '*** 
tif, as ſhould be to the Satisfaction of the Plaintiff's Counſel, » Mod. 104. 
within the Space of ſeven Days. and which of the Parties was — 1915 

to tender the Releale was the Queſtion. And it was reſolved, 1 Lutw. 529. 
' that the Tender ought to come on the Dekendant's Side, and 
not like the Caſe where ſuch Deed, &c. is to be made, as the | 
Counſel fo2 the other Party ſhall adviſe; fo2 the Deed muſt be 
offered accozding as the Counſel does adviſe, and he to whom 
tis to be made is to do the firſt Act; but the Moꝛds here ate of 
another Impozt. Vide Lamb's Caſe, 5 Co. 13, 23. 

Jt was held by the Court, That a CUrft of Erroz that bears 1 Mod. 112. 
Teſte befoze the Judgment given, is good to remove the Recozp, Keb. 24. 

ſo as Judgment be given befoze the Return of it: And Hale ſaid, 

That about th2ee Pears ſince at Norfolk Aſſizes, the Defendant 

in an Jndickment of Barretry bzought a CUrit of Ertoz Teſte be⸗ 

foze the Al zes; und it was diſallowed, becauſe if ſuch Pzaftice 

ſhould obtain, it would diſappoint all the Pꝛoceedings at the AC: 
ies. And if the Plaintiff does not ſhew his TUrit of Erro2 to t Mod. 112. 

the other Party, 02 get it allowed by the Clerk, by endozſing a 

Recepi upon it within four Days, (which Time the Court gives, 

as convenient Time fo2 putting in of Bail accozding to the Sta⸗ 

tute) the Writ of Erroz is no Superſedeas. Alſo, if befoze the 

Crit of Erro2 the Sheriff returns a Fieri feci, and non inveni 


emptores, the Execution is not to be undone, 


Termino 


—— 


Termino Paſchæ, Anno 26 Car. II. 
In Banco Regis. 
Anonymus. | 


2 Lev. 10. IN an Aﬀault and Battery, the Caſe upon the Evidence was this, 
3 Keb. 283, 1 The Defendant dꝛew a Swozd, and waived it in a menaci 
5 393» Manner againſt the Plaintiff, but did not touch him, ſo the Jurp 
were ozdered to-find him Guilty as to the Aſſault, but not of the 
Battery. And the Opinion of the Court was, That the ]laintif 
was to have no moze Coſts than Damages; fo2 the new Act ex: 
cepts Actions of Afﬀſault and Battery, lo that both muſt be pꝛoved. 


Anonymus. 


1 a Parich, &c. be indi#ed fo2 not Repaſring of a May Within 
42 their Pꝛecinct, they cannot plead Not guiltp, and give in Evb 
dence that another by Dꝛeſcription oꝛ Tenure ought to repair it; 
fo2 they are chargeable de communi jure, and if they would dil 
charge themſelves by laying it elſewhere, it muſt be pleaded. 


Error. 


Rro2 to reverſe a Judgment in Debt upon a Bond, given it 
Norwich Court, where by the Cuſtom, the Plea of the De 
kendant was, quod non dedicit factum, ſed petit quod inquiratut 
de debito. | 
Firſf, Jt was moved to be Erroz, fo2 that the Venire was XII 
Men, &c. in Figures; Sed non allocatur ; fo2 being in theſe Let 
ters XII. and not in the Figures 12. it was well enough. 
Secondly, Jt was ad triandum exitum; whereas there was no 
Iſſue joined, wherefoze it ought to have been ad inquirend' de de- 
* & c. Sed non allocatur; fo2 the Pꝛecedents are as the Cale 
Thirdly, The Condition of the Bond was to pay at Aldbo- 
rough, and that ought to have been ſhewn to be within the Jutil 
dition of the Court: Sed non allocatur; fo2 the Plea here is not 
Payment, ſecund' formam Conditionis, but the Jury is to inquite 
by the Cuſtom of all Banner of Payments and Diſcharges. 
Fourthly, Jn the Recozd it was continued over to eber 
Courts, and in the Court where the Judgment is given, tis (al 
in Curia prædicta, and ſo incertain mhich; but notwithſtanding 
theſe Matters, the Judgment was affirmed. 


1 | 


1 Mod. Rep. 
3 Keb. 301. 
Show. 270. 
4 Mod. 38. 
So held per 
Holt C. J. 


Antea 196. 
1 Mod. 96. 
1 Lev. 102. 
3 Keb. 3o1. 


nene 


Anonymus, 
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Anony mus, 


Toe Caſe upon Evidence at a Trial in Ejetment was this, 

A Dean and Chapter having a Right to certain Land, but 
belng out of Poſſeſſion, ſealed a Leaſe with a Letter of Attoznep, See : Dany. 
to deliver ft upon the Land, which was done accozdingly, and held V., 1 

to be a good Leaſe ; fo2 tho the putting the Seal of a Cozpoꝛation 1 Sid. s. 
1 egate to the Deed, carries with it a Delivery; pet the Let Cart. 160. 
W ter of Attomep to deliver it upon the Land, ſhall ſuſpend the Ope- Q. 1 $a. 
nation of it while then. | £55 


W Tenant fo2 Life being in Debt, to defraud his Creditozs, com- 
mts a Foxfeiture, to the End that he in Reverſion may enter, 
W who is made pzivy to the Contrivance. The Opinion of Hale 


| was, That the Creditozs ſhould avoid this, as well as any krau⸗ 
ulent Conveyance: . 2 re 


Anonymus. 


W 1 N an Ejectment upon a Trial at Bar fo2 Lands fn ancient 1 Mod. u. 
1 Oemeſne, there was ſhewn a Recovery-in the Court of anci-; Keb. 410. 
W cnt Demeſne, to. cut off an Entail which had been ſuffered a long 


as Time ſince, and the Poſſeſſion had gone accodingly. But there 
as vas now objeted againſt it, 


W Firſt, That no ſufficient Evidence of it appeared, becauſe neither 
the Recovery it ſelf, noz a Copy of it was ſhewn; fo; in Truth it 
as was loſt, But the Court did admit other Pꝛook of it to be ſuffict- 
ent; and ſaid, Jf a Recozd be loſf, it may be p2oved; to a Jury by 
Ws Teſtimony, as the Decree in H. 8. Time fo2 Tithe in London ig 
We loſt, yet it hath been often allowed that there was one. 
. Secondly, Jt appeared that Part of the Land was leaſed foz 
Lite, andthe Recovery with a ſingle Uoucher was ſuffered by him 
WF in Reverſion, and ſo no Tenant to:the Præcipe fo thoſe Lands: 
But in regard the Poſſeſſion had followed it fo2 ſo long a Time, 
We {Ve Court ſaid they would pzefume a Surrender, as in an Appꝛo⸗ 
Duation of great Antiquity, there has been pzeſuried a Licence 


e none appeared. {ll ft; 5 (lf „ rn; + os 
Thirdly, Jt was objected, That the-Tenant in Tail which'ſuf- 
kered the Recovery, having firſt-accepted of a Fine ſur Conufance 
Lee droit come ceo, his Eſtate-tatl was changed, fot he was eſtopped 
duing his Life, to ſap that he had any other Eſtate than Fee; then 
| Vebeing made Tenant: to the Przcipe, the Recovery was not.of the 
Time al, and ſo ſhould not bind. But the Court heim clearly, 
hat the Acceptance of the Fine made no Alteration of his Eſtate. T. Jones 55. 
k Tenant ko? Life accepts * Fine, tis a Foxfeiture, * 
5 : x 


— * 1 4 by 


aſch. Anno 26 Car. II. in B. R. 1 


ed bp the Court, 'f02 Hale 


1 Mod 42. 


1 Mod. 35. 


2 Lev. 198. 
2 Keb. 155. 


| ken, lives by Buying and Selling. a 


he aymits the Reverſion to be in a Stranger, but it does nut 
change his Eſtate ; ſo where two Joint-Tenants in Fee acceyt | 
Fine, which is to the Heirs of one of them, yet thep continue 
Joint Cenants-in Fee as thep were bekoze. | 

Four thip, The Writ of Right'Cloſe vid erp2eſs the Land to 6 
in ſuch a Mano; and a- Præcipe that demands Lands ought t, 
mention the Mill in whleh they lie, fo2 a Præcipe of Lund in Pato. 
chia o in Manerio is No gam, But this Exception was diſation 
by the E lald the Crit of Right Cloſe is diteng 
Balivis Manerii, &. quod plenum rectum teneant of the Land with 
in the Pzecin# of the Banoz, and it is not to be reſembled to m 
other 1 But if a Præcipe be Faulty in that Point, unleſg 
Exception be taken to it in Abatement, it cannot be afligned in 
Greer; bil ff it were erroneous, the Recovery would bind un 


Note, After Judgment quod computet, tho it be not the find 
Judgment; yet no Motion is to be admitted in Arreſt of Jug 
ment, and after ſuch Judgment a Scire facias lies againſt the Ext 
cutoꝛ of the Defendant, 


Note, In an Adlon of Debt againtt the Leſſee he muy pig 
nil debet, and gfve the Expulſion in Evidence. Antea 1. 


Anonymus. 


„ 7445 43S. 4 + 48.45 o Wk . * 

[ N. an Aſſumpũt the Conſideration appeared to be, Thit th 
Detendant pzomiſey to pay a Sum of Boney which he owe: 
This-is-no- good-Conflderation tho after a Uerdit, unleſs it n 
peared, that the Dedt was become remedilels by the Statuted 
Limitations.z but Payment of a Debt without Suit is a gi 
Conſideration; 3 | | 


Anonymus. 


A Jultice-of the Peace bꝛougbt an action of Slanver, fot thi 
11 the Defendant ſaid, He was not worth a Groat, and that 
was gone to the Dogs. And upon a Motion in Arreſt of Judgment 
notwithſtanding; that it was urged'to maintain it, that the Statut 
of -H-6--requires that a Juſtice. of Peace ſhall have 40 l. a Felt: 
and the refae in regard an Eſtate was neceſſary to his Office, th 
the aon mould lie; pet the Judgment was ſtayed, foz ſuch Wow 
will nat bear an Action, .unlefs the Perſon of whom they are le 


> | | Nos Anonyma 


Ku 
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Anonymus. 


E Kant GEARS CEA 
I was returned upon Elegit, That the Sheriff had deliver'd 
medietatem Terrar' & Tenementorum in Extent ; and after the 
Filing and Entry of it upon the Kerodd, the Plaintiff moved to 
quaſh it becauſe it was inſufficient ; koz the Sheriff ought upon 
ſuch Executton to deliver the Poſſeſſion by Betes and Bounds, 
Wylde held, That it being entred upon the Recozd, there was 
no Avoiding of it but by TUrit of Erroz. But Hale held, Chat 
in regard it appeared by the Recozd to be vold it might be quaſh- = $alk. 553; 
ed ; as if upon an Ejetment to recover Poſſeſſon, and upon ſuch 
g Return ft appears upon the Evidence that there was moze than | roy. zz. 
the Half of the Land delivered, this ſhall be avoided. So if a Feri 1 Sid. 91, 
facias be not warranted by the Judgment upon which it is award. 
ed, tho the Sheriff ſhall be excuſed, yet tis meerly votd as td 
the Patty. Et adjornatur. | | 


Norton verſus Harvy. 


HE Caſe was, An Executo2 bring poſſeſſed of a Term. let = Lev. 106. 
1 Part. of it, reſerving. a Rent and died. And the Queſtion 3 
was, (Uhether his Executs2 ſhould have the Rent oz the Admint- 495; 54. 
ſirato} de bonis non? a | Pottea Dru 
Jt was argued fo2 the Executoz, That this Rent is meerly due 27, 
by the Contra, and not incident to the Reverſion, and the a9. 
miniſtrato? is in Paramount, it being now as if the Teſtatoz has 1 „ 
died inteſtate; and therefoze, befoze the Statute of this King; ſu dh n 
Adminiſtratozs could not have had a Scire facias upon a Judgment \6d 
obtained by the Executoz 3 tho in the Caſe of Cleve and Vere; 
3 Cro. 450, 457. tis held, That he map have a Liberate where the 
Exetutoꝛ had pꝛoceeded in the Execution of a Statute, ſo far as 
an Extent, foz there the Ching is executed, and not meerly exe⸗ To 
| Cluifo2p as a Judgment. Jf a Man that hath a Term in the Right of co. Lit. 46. b. 
his Wife, lets Part of it, reſerving a Rent, the Mike ſurviving 
wall not have the Rent: Dn the other Side it was ſaid, That 
this Caſe differed from that, becauſe the Reſervation here is by 
him, ttat had the whole Right executed in him. | 
Another Objetton againſt the Aion was, That here in the De- 
claration, being in Covenant foꝛ Non-Payment of Rent, there is 
not any Demand alledged. But that was anſwered, becauſe the Co- | 
venant was to pay ſuch a Sum foz the Rent. erpzeſly ; but if the Cr. Cai. 76; | 
Condition of a Bond be foz Perfozmance of Covenants erpzeſs'd Kon. 46e. | 
b luch a Leaſe, one of which is koꝛ Payment of Rent, in that Caſe | 
de Bond will not be foxfeit without a Demand; ond of that 1 
Amon were the Court, = that the Executo2 ſhould boys i 
2 - e 


A 
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the Rent, but when recovered, Hale laid, it ſhould be Aſſets | hig 
pands. And accozdingly Judgment was given fo the Paint 
Poſtea 275. 2 5 ; 


r — * "I 
— 
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Termino Sanctæ Trinitatis, Anno 26 Car. II 
„„ I. Rk 


Silly verſa Silly. 


Ower of so Acres of Land, 200 Acres of Paſſtite, 1009 
tres of Meadow. The Tenant pleaded Mon-tenure, * 
The Jury found him Tenant as to 320 Acres of: Land, anda 
to the reſt that he was not Tenant 2 And the Judgment was, thit 
the Demandant ſhould recover Dower out of the 320 Acres. 
Erro2 was aſſigned in this Court, That the Uerdi# and Jute: 
ment were ko; moze Acres of Land than were demanded. But on 
the other Side it was ſaid, Land was a general Mozd, and might 
include Meadow and Paſture. 1 
Poſtea 262. Curia, In a Ozant, Land will extend to Meadow, Paſture, a. 
but in Pleading it ſignifies Arable only, and here in regard they 
are diſtinguiſhed in the Count, the Ger dict and Judgment muſt be 
reverſed to the Mhole. Tho Hale ſaſd, Anciently ſuch Judgment 
would have been reverſed but fo2 the Surpluſage, Vid. Poſt. 263 


*  Batmore. & Uxor verſus Graves. 


1 Rover foz 100 Loads of Mood; upon a ſpertal-CTerdil the 
329. Cate was this, Copyhold Land was ſurrender'd to the aſt 
1 Mod. 102, f J. S. fog Pears, Remainder to the Brother of the [Plaintifs 
ag Mike, who died befoze the Term expired, and ſo was not admitted 
any. otherwife, than by the Admiſſion of the Tenant foz2 Years. 
And it was reſolved, 
1 Mod. 102, Firſt, That the admittance ot him, that had the Eſtate fo2 Yeats, 
120. was an Admittance-foz him in the Remainder, 4 Cro. 23. a. 3 Ci. 
504. Fine ſur Ozant and Render to A. foꝛ Life, Remainder to B̃. Ei 
ecution ſued hy A. ſerves fo B. So an Attomment to Tenant fd! 
Life ſerves foz him in Remainder, and this bzings no Pꝛejudice to 
... . the Low; fo2 a Fine is not due until after Admittance; and ti! 
Vide 3 Lev. Lozd map. aſſeſs one Fine fo? the particular Eſtate, and another 
daes & Fine fo2 the Remainder. But Wylde ſald, he need not pay it untl 
Corke. Hig: Eſtate cames in Poſſeſſion ; after a Surrender the Eſtate ke. 
720 2 1 | 


3 Keb. 319, 
348. 


mains 
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mains in the Surrendero2 bekoze Admittance of the Ceſtuy que uſe; 
pet where Borough Engliſh Land was ſurrendered to the dle of 4 ek 
8. and his Peits, and he died befoze Admittance, it was held, 54 
That the younger Son ſhould have lt. * 
Secondip, It was reſolved, That the Poſſeſon of the Tenant Mod. 120. 
fo2 Pears was ſo the Poſſeſſion of him in Remainder, as to make a 
poſſeſſio Fratris. But then it was moved, That the Converſion was 
lad after the Yarriage, and ſo the Feme ought not to have joined 
with her Þusband in the Aion, But the Court held, That in re- | 
gatd the Trover wag lald to be bekoze the Yarrtage, which was Yelv. 165, * 
the Jnfeptioti of the Catiſe of the Adlon, the Wife might be join- l ..,. 
ed ; as if one has the Cuſtody of a Cloman's Goods, and after: 
ward marries her, the may join in Detintie with her Þusband 
fo? in Caſe of Bällment the P2opzſeto2 is to ſome Putcpoſes in 
Poſeſſon, and to ſome out of efon, Hale ſald, In this 
W Caſe the husband might bzing the Acton alone, 02 jointly with his 
ute; and ſo Judgment was given fo2 the Plaintiff, 


—_—_—— 


Anonymus. 


N Debt upon a Bond the Condition was to ſave the Obligee 
harmleſs from another Bond. 10 2 
The Dekendant pleaded, Non dammnificatus, | 
The Plaintiff replies, That che Monep was not Paid at the 
Day, and he devenit onerabilis, ard could not attend his Buff- 
neſs fox Fear of an Arreſt. IV | : | 
The Defendant rejotns, That he tendered the Money at the 
Day, abſque hoc, that the Plaintiff devenit onerabilis ; to whic 
it was demurred, and the Judgment was given fo2 the Plaintiff, 
W fo2 the Boney not being paid at the Day, the Cotntet-Bond | ache 
We foxtrited, 5 Co. 24. and the Traverſe in this Caſe is naught. G 


The Mayor and Commonalty of London verſur Dupeſtet. 


N Debt foz a Duty, accruing to the City foz Timber impoꝛt : Lev. 106. 
W 4 *d, called Scavage. The Declaration was, That they were 3, 337 
md has been a Copojation Time out of Mind, and their Cuſfoms ** 

W vere confirmed by Act. of Parliament, Temp. R. 2. &. ts 
The Defendant tendered his Law, and Co. Entries 118. was ct. Holt fer. 
ted; where in Debt foq an Amerciament in a Court Baron, tho! 6 d 
the Impoſing of it was grounded upon a Preſcription, yet Maget Law. Vid. 2 

of Law was admitted. Bat notwithſtanding, in this Cafe che alk. 682. 
Court over-ruled the Wager of Law; koꝛ here the Duty it telt 6d 
by Preſcription, and that confirmed by Aﬀ of Parliament: Debt » Mod. 121. 
10 a Duty growing by a By-Law, if the By Lam be authonten 

Letters Patents, uo Maget of Lam leg: So in Debt fo Coll 


r 


Franted by Letters Patents. 20 H. 7. 


Termino 
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Antes 26b. 


Antea 24). 


237» 


Damages: But this was not pꝛoper fo an Amendment, the ch. 


koꝛth, that he had a Son within the Time, foz then next 555 
2 


Termino Sancti Michaelis, Anno 26 Car. II. 


In Banco Regis. 


Silly verſus Silly. 


oe Caſe was moped again; and the Court ſaid, That thi 
Demandant might have taken Judgment fo? the 300 Acres 
only, habito nullo reſpectu to the reſt, and releaſed all th 


ſtake being in the Uerdi# z but if it could have been amended in 
the Common Bench, the Court might here have made ſuch 9: 
mendment. Antea 260. 


| Burfoot verſus Peal. 
A Scire facias was bought againſt the Bail, who pleaded 
I 


That the Pazincipal paid the Debt ad diem impetrations 
evis. Apon which it was demurred. Wt 
Jones, Solicitoz, 02 the Defendant, ſaid, Cho the Bail ma 

plead Payment, becauſe the Condition of the Recognizance is it 
the Disjuntive, (vir.) fo2 rendering the Body, oz paying the Y6 


"ney, yet the Pzincipal cannot. Alſo it ought to have been plead, 


to be paid befoze a Capias ad ſatisfaciendum taken out; fo? as it is, 
it may be after the Recognizance fozfeited: Ag if the Death il 
the Paincipal be pleaded, it muſt be alledged to be befoze the C. 
pias ad ſatisfaciendum taken out. | | 

But the Court held it to be well enough: Foz if that Patte 
be material, tis to come on the other Side, and ex gratia Cunz 


the Bail has Time to ſave himſelf befoze the Return of the ſeronl 
Scire facias. | 


12 an Aſſumpſit the Plaintiff declared, That on the 28th of June 

(Diſcourſfing with the Defendant about the Marriage of his 
Daughter) the Defendant pzomiſes him, That if he would haſten 
the Marriage, and ſhould have a Son within twelve Months the! 
next following, be would give him an Hundzed Pounds: aud 
ſets fozth, That he did marry ſoon after, and had a Son withii 
twelve h onths after the Marriage. 


* 1 


Apon Non aſſumpfit pleaded; and a Uerdict fo2 the Plaintif, i 


was moved in Arreſt of Judgment, That the Plaintiff had not le 


Mich. Anno 26 Car. II. in K K. 20863 
ſhall be referred to the Day of the Diſcourſe, and not to the Yar: - 
1 the Court were ok another Opinion, and gabe Judgment 


5 


Crawfoot verſes Dale. 


Nan Action fo? Mos, it wag thus: There being a Diſcourſe NO 
of the Plaintiff's Trade, the Defendant ſaid, He was a cheat- 1 Lev. 230. 


ing Knave, and kept a falſe Debt-Book, with which he cheated rd 
— ute tor the Plaintiff, it was moved in Arreſt of Judg- 
ment, That to ſay a Tradeſman was a cheating Khave, though _ 
their word a Colloquium. ot his Trade, was not: actionable ; fo; Sund. 307, 
that might ba lad be baue he-ſoid-too dear, and ſq cheated in the 
Wiice ; buv to lay that he lold bad Commodities, is. a#tononable; 

and to ſay, He kept u fal Book, will' not bear an Acton, fo? that 

may be unwietin ge | £350 1. 
But the Court revived, That the TUows: laid together we 
actionable ; fox Tradefmen's Books' are of much Regaed, ar 
uren 

Jennings verſes Hunking, 

[9 an-Action fox taping, He was Ner jut ed, the Declaration was : cv . 

The 2 gutted fo2 that the Jlaintiff made a falſe * ' 
Afidavit ut Launceſton: in Cornwal, aun Jfſue was taken upon 
that, and tried at the Ames in Devonſhire, and moved that this 

was a H Trial. 9 * #428 : 3 * pA: 1 1 | > } 1 2 

But it was anſwered, That the Statute of 16 Car. 2. cap. 8. 

helps all Biſ-Trials, ſo as the Trial be in the County where the 

Ation ig bzought. And a Taſe was cited in this Court between 

Croll aud Winona 23 Car. a. /where an Aﬀfon was bzought fo: 
laping, pe ttole Im ate a nu Wadham College in Oxford. The De- Antes 22. 
fradont juſtified, That he did ſleat there. Cipon which there was 

Iſlue joined, and tried in London. where the Adlon was bought. 
Ul lt was held good. And this Term a Caſe was moved in the 
Common Bench in a Wvit of Covenant againſt Wiſe: The:De- 

fendant pleaded a Feoffment of Lands 4n;Ozfordhire, and the Il. 

lue was non feoffavit, and afterwards tried in London, where the 

Attion was leid; and the Opinion of the Court there was, that 
,,, Mc... : 75 
The Court kad, It was within the Wows of the An, bat (as % 44e, 
den donteived) not within the Meaning; kor they intended onlp, 
'Vithe'Trial-wag/in-the County where the Jfſue did ariſe. But in 

"3d et the Netotattons bekoze, they would not ſtap Judgment. 


Ln — — —— — — — — — —— — 
o 


1 Sid. 14- 
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Anonymus 


A an Alon u upon the Caſe the Plaintif lets fo2th, That the 
Defendant malitioſe crimen Feloniz ei impoſuit, and not men- 
tioned any hoes in particular ; 3 and yet my to be weil eno ugh, 


Anonymus. | 


Refpaſs with a Continuando, which was alledged * ſome 
Time after-the-Term wherein the Ation was brought, and 
Damages given to 10 1. 

It was moved tn. Arreſt of Judgment, That fo2 Part of the 
Treſpaſs it appears by the Plaintiff s own Shewing, That the g, 
ttion was bzought befoze the Plaintiff had Cauſe of Action; an 
it was ſaid, That if the Bill were filed at the End of the Tem 
and the Treſpaſs reached to ſome Time within the Term, the 5. 
ling Gould not relate ſo as to make it inſufficient : But here i 
was carried to the 38 of July, which the Court muſt ſee is out of 
the Term, becauſe they take Cognizance of the Beginning an 
End of every Term. 


Anonymus. 


F an Audita Querela be bzought befoze the Execution of a Juty: 
ment quia timet, and it goes fo2 the Defendant, he ſhall execute 
his Pꝛincipal Judgment : But if it be bought after the Partyis 
in Execution, and he be bailed out, then the Judgment being on 
executed, there can be no after Reſozt to that, but the Oelen 
dant 00 e upon the Recoꝛd of the Audita ang | 


Fawkener verſus Annis. 


3 Kebs 3. Toe E Privilege of the Chancery was pleaded by Way fy 
ſcription, and upon a Demurrer it was held naught. 
Vid. 2 Lutw, F irſt, Becaule it was not concluded, & hoc paratus eſt venſe 


Setondly, No Place alledged ; fo2 they are Matters of Fil, 
and triable. Privilege is not traverſable and triable per pair, ry 
Matter * n 1 Salk, 30, 343. | 


dil. awe An ASL 


hy 9007-3715 5-01 Anonymus | 


12 an u Adlon upon the Cale the Plaintiff declared, That th 
Defendants (the Tenants and Occupiers of ſuch a Parcel 


Land adjoining to the Plaintiff's) have Time out of Minn mall 
tained ſuch a'Fence; and that from the 23d of April to the 25!) 
ok May, & poſtea, the Fence lay open, and that una Equa of tif 


Err S went thzough the Gap, and fell into a Ditch the * 


0 = cr 


* 
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© dy, & fubwerſs fuit. Upon Not guilty pleaded, and found 
bor the Platutiff, Holt moved in Arreſt of Judgment; 
firſt, That the Pzelcription is lad tn Octupiers, and not 
ſhewn their gy" 5 and that hath been adjudged naught in 1 Cro.. 
, and 2 Cro. 665. ; ; 
455 5. 'Tis true, there have been Opinions both Mays; but Poſtes 214, 
tis good thus laid z fo2 the Plaintiff is a Stranger, and pꝛeſu⸗ 
med ignoꝛant ot the Estate: But otherwile it is if the Defendant 
ſcribed. 8. 
Secondly, Jt was objected, That the Cauſe of action is laid 
after the 25th of May, and (ko ought appears) the Fence might 
be good at that Time, tho" 'tis ſaid to be open till the 25th of 
May & poſtea. Sed non allocatur : ot, | 
i. *Cis after Uerdict. Fx $3 Eg 
2. *Cis ſaid erpzefly, that the Beaſt was loſt in defectu fenſura- 
rum, and fo cannot be intended but that it was down at the Time. 


Anonymus. 


" A N Jndiftment of Fozcible Entry upon 8 H. 6. being removed 

hither by Certiorari, a Reſtitution was pꝛaped: But to ſtop 
that, it was ſaid, That the Indickment was traverſed; and a Plea, 
that the Party had had th2ee Pears quiet Poſſeſſion, accoꝛding to 
the 31ſt of Elz. and though Dyer 122 is, Chat tis in the Diſcre- 
tion of the Court to grant Reſtitution even after a Traverſe put Rayn. 85. 
in; pet nom ſinte the Stat. of Eliz. where ſuch Plea is tendzed, 
the Court cannot grant a Reſtitution, tho' they would in this Caſe, 
if by Law they might ; fo2 the Party that made this Entry had 
loft the Land juſt befoze by Uerdict in an Ejettment, and by this 
Meang the Effect of it ſhould be dilappointe. ' 
Note, The Indidment wanted Vi & armis; fo; it wag'pacifice ” 
intravit & fine Judicio diſſeiſivit, & a poſſeſſione expulit & amovit. 

But on the other Side it was laid, oy Ich 
Firſt, That the Entry being pacifice, it was not the Courſe to 
lay it Vi & armis. | eier 
= Secondly, That 37 H. 8. c. 8. ſupplied the Dekeſt of Vi 8c armis 
m an Indiament: But as to the later the Court were of Opinf- 
ou, That the Statute ſupplied only the Lack of the TWozds gladiis, 
4 cultellis, as are mentioned in the Statute, - Vide the 
k. | | 8 | 


WW 72 Anonymus. | 


Suit foz a Penſion may be in the-Eccleſiaſtical Court tho“ E 
by Pꝛelcription; but if it be denied to be Time out of Mind, Selk. ;; 
then a Pꝛobibttion is to go, ſo that the Pzeſcription map be tried Antes 3. 12, 
- Lau, as a Modus decimandi, mutatis mutandis. But if a Writ 1 

Annuity is brought at Common Law, he can never after ſue in 333 ay 
e Spiritual Court; for his Election is determined. 1 Mod. 218. 
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Kellew. 114- It was ſaid by the Court, That Two might join in a jj 
bition, tho the Gravamen was ſeveral z but they muſt ſe 


Cr. Car. 162. 
Contra, 


Yelv. 129. their Declarations upon the Attachment, 


Raym. 425. 


2 Lev. 9z, 
120. 


3 Keb. 416. 


Raym. 5. 


Antea 31, 
100. 


1 Mod. 106. 


ver h 


7 


— ä ** Fr a 


Lo 


be no Superſedeas, betauſe it ſeemed an affected Delay that it vi 


Tn” OW 
In. 


| In Banco Regis. TTY 
| Lord Bure end Turton, | 


N Etro, the Writ was Teſte the zoth of November laſt, a 
_ returnable. in Parliament the 13th of April next, the Dy 

to which the Parliament was pz0zogued. The Defendants 
Counſel deſired the Rule of the Court foz the Taking Out of Et 
ecution, ſuppoſing this Writ of Erroz was no Superſedeas: gn 
atledged, that the late Rule made in the Þouſe of Lozds did nt 
extend to their Caſe; fo2 that was, That all Cauſes there ds 
pending ſhould not be diſcontinued by the Jntervening of a py 
rogation ; but this Caſe will not be there depending befoze the 
Return of the CUrit. Jn 3 H. 7. 19. the Court of King's Ben 
would not allow a CUrit of Erroꝛ into the Parliament until ſon: 
Erro2 was ſhewn to them in the Recozd, leſt it ſhould be bought 
on Purpoſe to delay Execution. In Bulſtrode's. Repozts a Writ 
of Erroz returnable the ſecond Return of the Term was helden 


not made returnable the firſt Return. | 

Hale. It has been taken, that a Pꝛozogation determined i 
Cauſe depending in Parliament by a TUrit of Etroꝛ; but tit 
Lops have latelp declared otherwiſe : But that comes not tots 
Caſe, the TUrit not being returned, A Crit of Erroz retutt 
able ad proximum Parliamentum fg not good; but otherwilet 


they are ſummoned oz pꝛoꝛogued to a Day certain. If the Di! 


of the Seſſion had been a Pear hence, it would be hard that! 
Mrit of Erro2 ſhould ſtay Execution; and the ſame Reaſon when 


the whole Term intervenes. A Crit of Erroz did bear Tel 


10 Nov. and was returnable 1 Nov. proxime futur'; and the Rt 
cod was ſent into the Exchequer-Chamber, and a Mittimus dl 
dozſed upon the Roll here: And it was reſolved, That Exetutin 
might be taken out becauſe of. the long Return. 
Secondly, That tho there were a Mittimus upon the Roll, 


ps 


the Recopd remained here until the Return of the Crit to 


„ 5 a 
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d the Opinton of the Court was, That the Writ ok Erroz Antea 31. 
was no Superſedeas: But they would make no Rule in it, be- 
cauſe they ſaid it was not judictally befoze them; but the Party 


might take out Execution if he thought fit: And then if the 
other Side moved fo2 a Superſedeas, they ſhould then reſolve the 


Point, | 


Note, Hale ſaid in an Aſſumpſit fox Money upon the Sale of 3 Cro. 22. 
Goods, That upon Non Aſſaumpfit the Defendant might give in 
Evidence an Eviiion ok the Goods to mitigate the Damages, 
as in all Aſſumpfits; tho? upon certain Contracts the Jury may 
give leſs Damages than the Debt amounts to, as he ſaid was 4 8. 
done in a Cale where a Man p2omiſed to give a Straw fo? every 6 Mod. zol. 
Nail in every Hozſe's Shoe, doubling every Time; and they gave : Lev. WH 
in Damage but to the Ualue of the Hozſe, tho' (as the Bargath Ka, = N 
tas made) it would have come to above roo l. Mn 


— 3 ® . 
c_— 


Lomax verſus Armorer. 


Writ of Erro2 was brought to reverſe a Judgment fn Lev. 9s. 
Dower given in the Court of Newcaſtle. 3 Kb. 233 
Che Erro2 aſſigned was; becauſe the Pꝛoceeding was by 3-5, 42: 
Plaint, and no Spectal Cuſtom certified to maintain it: As in 
London and Oxford they have Afſizes of freſh Fozce by Plant, 

The Court held it to be erroneous fo? this Cauſe; but would 
not determine, whether it might not be good upon a Special Cuf: 
tam? 1 Rolle 793. Pl. 11. 


Anonymus. 


A Mandamus was granted to the Archdeacon of Norwich. to $ Nob. 6774 
[wear a Church-warden, upon Surmize of a Cuſtom, That 37,1495. 
the Pariſhioners are to chooſe the Church wardens; and that the kerl. sz. 
Archdeacon refuſed him, notwithſtanding that He was elefted ac- 
coding to the Cuſtom. 
= The Archdeacon return'd, that non ſibi conſtat that there is 
an uch Cuſtom (which Fozm is not allowable; foz it ought to be 
= 00litive, whereupon an Action might be grounded) and that by the 
Canon the Parſon is to chooſe one, &c. | | 
The Court ſaid, That Cuſtom would p2cvail againſt the Ca- 
non, and a Church-warden is a Lay Officer, and his Power en. 
larged by (undzy Acts of Parliament, and that it has been teſol- 
ved, That he may execute his Office before he is won, tho it is 
Convenient he ſhould be won; and if the Plaintiff here were 
(wom by a Mandate from this Court, they adviſed him to take 
Deed of Diſturbing him. Noy Rep. 139. If 
; M m 2 | Hawes, 


- 


— gnome . — — 


— 


Hawes verſus Smith. 


2 Lev. 122. N Aſſumpſit was bzought againſt an Executoz2; fo2 that the 
3 Keb. 336, Teſtatoz being indebted to the Plaintiff, he did ad requig 
#177 tionem of the Defendant come to Account with him, upon Which 
= appeared to be ſo much due to the Plaintiff, which he my 
— miled to pay. | ? 
I; After Qerdict the Judgment was de bonis propriis, and it nag 
0 5 Vo moved that it ought to have been de bonis teſtatoris: Foz the g 
/ counting with him is little moze than telling bim what is due, ay 


{. bY P1142 this might make an Executoz afraid of Reckoning with an 
j 5 1 oF UY bis Teſtatoz's Creditoꝛs. 8 
e * 


The Court ſaid, That the Accounting upon the Defendare 
Requeſt, (which was moze than the Plaintiff was bound to hay 
done) was a Conſideration, and after a Uerdi# they muſt intey 
an erpzeſs Pꝛomile. | 

But Hale ſaid, That if upon the Evidence it had appeared thi 
there was no Intention to alter the Nature of the Debt, (as i 
Caſe, an Executoꝛ Gould ſay, Stay a while until the Teſtators f. 
ſtate was come in, and I will pay you,) he ſhould direct the Jury 
to find againſt the Plaintiff, that would in ſuch Caſe charge at 


Executoz in his own Right. 


— 


—— —„ — _— 
— 


— 


Termino Paſchæ, Anno 27 Car. II. 
— In Banco Regis. 


Ane deration, that one (ta whom the Pꝛomile was man 
i would marry his Kinſwoman, he would give her 100. 
It was adjudged that an Indebitatus will not lie; foz tis not i 

Debt, but a collateral Pꝛomiſe. 


28 Beſt verſus Yates, 


N an Action upon the Caſe the Plaintiff: declared, That th 
Defendant being a Taploz, he retained him to make bim 4 
Coat well and artificially, and that the Defendant malicioullp it 

tending to abuſe and damnify the Plaintiff made it tam ineßpte. 

— negligenter & inartificialiter, that it became of no. Galue 02 Ul 
to him, to his Damage 201. To this Declaration the Defel 


dant demurred ;z 
4 : F itll, 


| Antea 252. N In an Indebitat Aſſumpſit a Ban pꝛomiſes in Couſs 


3 Reb. 449. 


Paſch. Anno 27 Car. II. in B. R. 269 

Firſt, Foz that he ſays he retained him, and does not ſhew that 
he delivered him any Yatertals, fo that the Adlon might lie foz 
Spoiling of them; but this amounts to no moze than that he be: 
ſpoke a Garment, which when it was made he did not like, and 
ſo might have refuſed it, therefoze there does not appear to be 
any Damage. Vid. The Precedent in Aſton's Entries, fol. 12. 

Secondly, Pe does not ſhew wherein he had ſpoiled the Coat, 
02 what Defect there was in it, and this ought to have been cer- 
tainly let fozth. And of this Opinion were the Court, and Judg⸗ 
ment was given quod querens nil capiat per billam. 


James verſus Peirce. * 
N an Action of Debt fo2 an Eſcape, upon Nil debet, a Special Antea 47 
Uerdit was found to this Effeck, (viz.) That the Plaintiff re.. N05 194 

covered 7001. Debt againſt J. S. who was thereupon committed in; kev. 4; 

Execution to the Fleet, and afterwards the TUarden permitted him 463. 

to make a voluntary Eſcape, after which he returned again to the v.40 b. 5) 

Fleet, and the Defendant was made Marden in the Place of the; Salk. : 55, 

other, and J. S. being then in the Fleet, was turned over with the &. infra. 

other Paſoners, and afterwards ſuffered to eſcape. So that the 

Queſtion was, CUhether he were ſo in Execution upon his Return, 

as the Eſcape in the now Marden's Time ſhould intitle the Plain⸗ 

tiff to the Aion ? Jt was paincipally infiſted on againſt the Aﬀion, 

that there being once an Eſcape, the Party could not be in Exe⸗ 

cution again without new Pꝛoceſs. 

Hale ſafd fozmerly it wag held, even in the Caſe of a permiMve 

Eſcape, that if the Party were taken again, he might diſcharge 

himſelf by Audita Querela, and that he might not be retaken un- 

lelg in Caſe of a voluntary Eſcape; but there the Remedy was 


We only againſt the Gaolex. But afterwards it was held, that Debt 


would lie againſt the Party who eſcaped, becauſe the Duty they | 
did not ſuppoſe was diſcharged by the Eſcape: But they held it 
was a good Plea to a Scire facias. But afterwards, 9 Car. be: ' 1 
tween the Lozd Roberts and Trevilian; the Opinion of the whole 8 * 
Court was, That a scire facias quare Executionem habere non 1 Sov. 174. 
debet would lie againſt one that made a voluntary Eſcape ; and 2 5 
there is no Reaſon, but that he may as well be taken by the Par- 1 Mod. 194. 
ty again without a Scire facias, fo2 the Party has an Intereſt in 2 Mod. 136. 
the Body ok the Pledge, until his Debt is ſatisfied; Tho' if the Pe. 
Priſoner Gould bzing Treſpaſs againſt a Gaoler, that detained Cart. 2:2. 
hum after a voluntary Eſcape, he could not defend it; the Mil: 3 
Chief would be exceeding great ik the Sheriff, &c. might at his Sid. 330. 
Pleaſure put the Plaintiff to an Action only againſt himſelf, Foz Le. . 
this laſt Uacation, the Warden of the Fleet turned as many Pri- 9. 
ones at large, as their Debts came to 20000 1. and ran away 


himſelf 2 


— 3 — — —— — — — — —e— — —— — — N —— — 2 


— 


2 Paſch. Anno 27 Car. II. in B. R. 
Hob. 20a. himſelf : And ſo by the Dpinion of the whole Court (abſente Twil. 
den) Judgment was given fo2 the Plaintiff. Vide Hob. Tj; 


Sheriff of Eſſex g Caſe, which was denied to be Law, 2 fol 
Abr. 902. | | 


Sir Thomas Littleton's Caſe. 


FT NEbt was bought againff him, by one that entituled himtq; 
by Aſſignment of Commiſſioners of Bankrupts. (pon the 
Evidence it appeared, That he with Two others had covenanty 
with the King, to p2ovide Uictuals fo2 the Seamen that ſeriq 
in the late Dutch Mar at 8 d. per Man; and after this they may 
a Bargain with the JPurſers of the Ships, to pꝛobide fo? ſuch as 
ſerved in their Ships, at other Rates agreed upon between then. 
The QUituallers afterwards falling into the King's Dilplealur, 
and being thereupon removed from their Employment, and ha 
ding a great Sum of Boney due from the King to them upon the 
Contra# afozeſaid, refuſed to pay the Purſers, ſuppoſing (ng 
withſtanding their Contract) that they were no Debtozs, (being 
upon the King's Account) until ſuch Time as their Accounts with 
the King were allowed; and ſo, was ſaid, was the Uſage of the 
Navy board, whereupon a Commiſſion of Bankrupt ifued forth, 
But the Court, (viz.) Hale, Rainsford and Wylde, were clear 
Wherever a Ok Opinion, That this Employment in Buying up Stores in 
_ Uictualling the Fleet did not make the Uiguallers Traders, tg 
der a parti. was it Buying and Selling within the Statute of Bankrupts 
_ culzr Re- And Hale (aid, that every Purveyo2 might as well be made! 
frant 14 Trader, 02 Schoolmaſter that keeps Boarders in his Hout; 
he is not a AND tho it were ſhewn, to enfozce the Matter, that where that 
Seller _ was a Redundancy of Pꝛoviſions, they uſed to victual Merchant 
ad — men; but in regard it was 0ziginally deſigned fo2 the Uſe of tit 
as a Farmer, Nabp, in Purſuance of their Contract with the King, they might 
ſnnkeeper- well diſpoſe of the Surplus to any other Uſe: And then it un 
4 Mod. 226, ſhewn, that they vitualled the French Fleet alſo, and that wif 
Lev. zog. moze than was contained in their firſt Agreement with the Alg; 
508. Noten but that being pꝛoved to be done by the King's expꝛels Oder, (th0 
and Trigg. that Oꝛzder was not pꝛoduced) The Court held, That it was nat 
ſufficient Evidence to pꝛove them Traders. But Hale ſaid thi 
they having made a Contract with the King to p2ovide fo? the 
Fleet at ſo much a Head, the King was not chargeable to thole 
with whom they contra#ed ; and therefoze that Contract with tif 
Jurſers of the Ships would make them Debtozs to them. Bit 
upon the other Matter, they direced the Jury to find fo the De 

kendant. | 
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Termino Sanctæ Trinitatis, Anno 27 Car. II. 
In Banco Regis. 
Motteram verſa? Jolly, 


n Debt upon a Bond conditioned to perſoꝛm Cobenants in an; Keb. 477, 
| Jeiventueez"onevof which was, That the Defendant covenant: B. 5. 
1 a with the Plaintiffs that the Platntiff ſhould elec twenty 
the beſt Trees out ot his Wood, to be taken within eleven 
31 And the Pꝛeach was afigned, that the Defendant had cue 
Trees within the Time; upon which it was demurred, and relled 
upon Sir Thomas Palmer's Caſes, 5 Co. where Sir T. P. ſold 
2000 Copds of Mood, to be taken at the Election of the Uendee. 
And there it is ſaid, Ik the Uendoz cuts the Mood befoze the 
Qendee hath elected, the 'Utndee"cartnot meddle with that which 
ts cut, but muſt ſupply his Bargain out of the Reſivue 2 But here 
the Court were ok Opinion foz the 'Platntiff, foz by the Cove- 
nant he hath eleben Pears Time to elect, and by Cutting any 
Trees in the mean Time, the Latitude ok his Election fs abzivg- 
ed. And Hale ſaid, fo2 the Caſe in 5 Co. there if the G2antee can 
have the Number of his Cows of Mood, he hath the Effect of 
— Gant; But Trees differ in Aalue exceedingly from each 

t. a 

Baoolton verſus Cannon, 


15 Debt againſt an Executoz ko: Rent arrear in his own ECime,; Keb. 189, 
in the Debet de detinet. 24 | 2 Fellerf 127. 

The Defendant pleads, That the Rent ts moze woꝛth than the ; 
Land, and that he tendzed a Surrender before the Time fo2 which 
the Rent is demanded; and that the Plaintiff refuſed to accept 
the Surrender, and that he had fully avminiſtred, and ſo demands 
Judgment of the Action. be 10 
The Plaintiff replies, That there was Rent arrear to him, 
and that therefoze he wag not bound to accept of the Surrender, 
and to this the Defendant demurs. The Court ſaid, 1 Sid. 260. 
Firſt, That an Exetutoz that does intermeddle cannot watve a Mov hace 
Leaſe, oz any other Part of the'Teſtatoz's Eſtate, fo2 he cannot 04 18; 
aſſume the Executogſhip fo2 Part, and refuſe fo: Part. 186. 
n Occondly, That in Caſe the Land be not moze wozth than the vide 1 Salk. | 
Vent, it is a good Plea to an Action of Debt in the Debet & de- 297, 31). 
* fo2 he is to be charged in the Detinet only; tho where fo2 

ent is of leſs Aalue, he map be charged in the Debet d 9 

2 


| 


= l = = = = | l IT Ws) "I _ FI th 
Z bees. Po 8 


© * 
— 


Trin. Anno 27 Car. II. in B. K. 


faz that which is accrued in his own Time, accowding to Hir. 
grave's Caſe. 5 Co. 1 | 
Thirdly, The Doubt here is, Chat the-Defendant having 
ved the material Part of his Plea, (viz.) That the Rent excess. 
ed the Ualue of the Land, and relied upon bis Tender of a Sur, 
render, which is nothing to the Purpoſe, whether Judgment can 
be here fo2 him, and that otherwiſe his Plea is double? But je, 
caufe the Plaintiff hath nat Semurred:to that, but anſwered on 
to one Part of it, the Defendant might well demur upon the Ry, 
plication, becatife it does not. antwer an contained in the Pia 
koꝛ unleſs the Party vemurs foz Daublenets, be ig bound to ay; 
fer all the Matters :olledged. Et adhrnatur, But being this 
moved again, Judgment was gtwen fo2 the Plaintiff, is 
cauſe the Defendant relinquiſhed the material Part of bis Bu, 
and offered Matter meeriy trivol aus. 


ee ] len. ' 
3 -» Cartwright ver Pinkney. 
4A +44% EN! 
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* art ; 


Raym. 222. TJ Em the Lefſo 
: Mod 2, „1 the Queſtion wasn Ubether it was a good Reſervation? 


* And hem, That it was upon the Contract, and that Debt lay a 
Antca 241, tex the firſt Day was inturted wherein it was reterved to be paid 
5 Keb. 131 foxit was in the Kuen een Rent, and not of a Sum in Gl 


Defects there enumerated; yet the Moꝛps of the Act being, Tat 
Judgment ſhall not be arreſted for any other Exception, that doth 
not alter the Nature of the Action, or Trial of the Iſſue, ſhall i 
+ tend to this Cate. But the Court were of Opinion, that none 
the Ads han atved this Caſe, in regard, that there was not 0 
much as the Number of the Fiſhes. exp2eſſed ; as if a Man ſhould 
bzing Treſpaſs fo2 Taking of his Beaſts, and not ſap. what. - Bit 
Hale ſaid, Trover fo2 a Ship cum velis had been allowed, becaul 
all made but one aggregate Body, both the Ship and Sails. Vil 
Crover pro velis would not be good. Vide 2 Cro. 435. Trelps 
quare clauſum fregit & Spinas cepit, and 3 Cro. 553. Child an 
Greenhill's Cale. he De. 


Trin. Anno 26 Car. II. in B. R. he 273 
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Dr. Webb verſas Batchelour, & al'. 


* 
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N Treſpaſs foz Taking ſo many Cows; upon Not guilty a; Keb. 470, 
Special Uerdict was found; 4 

That an Ad of this Ring ko Repairing. of the Highways ap- 1 Lucs. 936, 

ts. that ſuch Perſons as keep Carts and pozſes, &c. ſhould 937- 

poin 8, N. Lutw. 291 
ſend them at certain Times to alliſt in the Repairing of the . 29r. 
Iülaps, not having a reaſonable Excuſe, and that warning was 

given to the Parichioners of the Pariſh whereof the Plaintiff was 

Parſon, to ſend in their Tarts; and that the Plaintiff omitting 

to do it, a Juſtice of Peace made a Tarrant to the Dekendant, 

to diſtraſn him accozding to the Authozity given by the Act, &c. 

Jt was alleged koz the Plaintiff, 

= £Firſ, That Clergymen were not obliged by this Ac; fo2 Ec- 

W cleſiaſtical Perſons have always had Immunities from ſuch 
Charges, as Pontage, Murage, 8c. and ſhall not be compze⸗ 

bended in the general Mozd, Pariſhioners. 

& Secondly, That in regard the Act allows an Excuſe, the Ju- 

Ws (tice of the Peace ought to have cauſed the Plaintiff to have ap- 

We peared befoze him, to have ſeen whether he had an Excuſe befoze he 

could have made his Marrant; and tho' the Officer that executes 

the Pꝛoceſs of a Court of Recoꝛd be indemnificd, where the Pꝛo⸗ 

ceeding is erroneous ; pet tis not ſo where the Pꝛoceeding is not 

We of Beco, as 10 Co. in the Cale of the Barſhalſey. 3 Cro. 394. 

Nichols verſus Walker and Carter, Mhere a Marrant was made 

b a Juſtice of the Peace to diſtrain fo2 a Pooz's Rate : Treſpaſs. 

was maintained againſt the Dfficer that executed the TUarrant, 

W becauſe the Plaintiff was not chargeable as an Jnhabitant of the 

Wyarih, fo whoſe Pooz the Rate was made. 

Curia contra. 1. The Clergy are liable to all publick Charges 

Wiinpoſed by Ack of Parliament; and that bath been reſolved, as 

Hale (aid, upon Debate befoze all the Judges. 2. The Dfficer 

bat executes the Warrant (tho unduly made foz the Cauſe al- 

eoged) is not anſwerable, fo2 he is not to judge, but to execute 

ie Batter, it being within the Jurisdickion of the Juſtice of the 

ace: and tis not like the Caſe in 3 Cro. fo2 there the Church⸗ Roll. Abr. 

Wvitdens and Dverſeers of one Partſh diſtrained in another Pariſh, ““. 
which was out of the Limits of their Authozity ; but in 14 H. 8. 

16. where a Juſtice of the Peace made a CUarrant to arreſt a 

Van foz- Felony, (which in thoſe Times was held beyond his 

Power, tho otherwiſe ſince, unleſs there had been ſome Indlä⸗ 

# ent of Recowd) pet tis there held, that the Officer that erecutes 

e Warrant is not puniſhable. UWherefoze Judgment was gl⸗ 

en here foz the Defendants. 
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Termino Sancti Michaelis, Anno 27 Car. Il 
In Banco Regis. 


Anonymus. 


Judgment was removed by Erro2 into this Court, an 
affirmed, the Capias that is awarded thereupon muſt me, 
tion it, and not be general as upon a Judgment gig, 

nally fn this Court; and if ſuch a TUrit iſſues out, the Court wh 

upon Motion grant a Superſedeas, and there needs no tit g 

Erro2 in adjudicatione Executionis, tho it was taken out in: 


Anonymus. 
1 Salk. 234, Jbel was (by the Church-wardens ok, &c.) in the Eccleſtaicy 
352+ ILL Court fo2 11. 10s. 2d. upon a Cuſtom fo2 Payment of f 


much, fo2 being buried in the Body of the Church; and a Puh 
bitfon was pꝛaped, ſuggeſting that there was no ſuch Cuſton, 
» Show. 9. The Court held (ach a Cuſtom muſt be good, becauſe the Put 
r $i6.283. is to be at the Charge to make up the Church Floo2; but if th 
17% % 157» Cuſfom be dented, it muſt be tried at Law: And therefore i 
Antea 3,120, clined, that a Pꝛohibition was to go; tho' it was objected, thi 
180, 265. this Duty belongs pzoperly to the Eccleſiaſtical Court, aid 
Cr. Car. 238. Remedy fo? it elſewhere; foz Co is the Caſe of a Modus decimani 
Hob. 24. Which may be demanded in the Spiritual Court; but if the c 
3 Mod. 268. om be denied, there chall be a Prohibition : and ſo the Caſe dt 
Mortuary, ſince the Statute of H. 8. And tt afterwatds ben 
| moved again, Hale Chief Juſtice being p2eſent, the J2ohibitin 
was granted. TUhich, Hale ſaid, was ſometimes granted m 
defectu juriſdictionis, and ſometimes pro defectu Triationis, W 
this Caſe and others, where the Oꝛound of the Suit is Preſc) 
- tion, fo in their Law they have ſometimes allowed Pꝛeſctipti 
of twenty Pears, ſometimes of kozty Years, but we admit nan 

but what are de temps dont, &c. Antea 265. 


| St. John verſus Moody. 


2 Lev. 148. J® an Aion upon the Caſe, the Plaintiff declared, That ht be 
"<5. 1 poſſeſſed of a TUood, and that he had a Way leaving from (ud! 
531. Place to the ſaid Mood, and that the Defendant had obſtrutted\ 
Saunders See 6 Mod. 2, 3, &c. 2 Vent. 138, 139, 185, &c. 


and Wil- 
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liams. 
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Mich. Anno 27 Car. II. in BR 275 
Upon Not guilty it was found fo2 the Plaintiff, and moved in 
arreſt of Judgment, That the Plaintiff had not ſet fozth his Ci⸗ 
tle to the Cay, whether by Pꝛeſcription oꝛ othetwiſe ; and this 
ought to be, that the Defendant might be aſcertained what ta 
make Defence unto: Alſo tis pzoper to the Nature of an Action 
upon the Caſe, to let fo2th the Caſe at large. 5 
Curia contra. The Action here is gtounded upon the Poſſeſ- Anten 204, 
ſion ; indeed, if Treſpaſs were bzought by the Owner of the Soll 265, 
in a Juſtification foz a Wap, tis neceſſary to expzeſs by what , 211 
Right tis claimed; but this (foz ought appears) may be againſt Dickman : 
a Stranger. In an Am ze foz a Rent againſt the Terre-tenant, ng allen, 
he may demand Judgment, whether he ought to anſwer befoze Ti- 288 332. ” 
tle made? otherwiſe, of an AMize bꝛought agaſnſt- the Pernoꝛ 3 
a Yan's Rent, Mhere tis pleaded, that the Party ought to keep 
the Fence, it ſufficeth to ſay occupatores reparare conſueverunt; 
fo2 in Truth, the greateſt Part of the Encloſures in England 
babe been within Time of Memozy. The Writ of Curia clauden- 
ds, is only quod debet & ſolet; tis true, befoze 7 Jacobi, the Poſtea 318 
S Uſage has been in Aﬀfons of this Nature to preſcribe, but not 2.93: 135, 
Ws fince, Vide 2 Cro. 43, 123. 3 Cro. 499 & 375. Sands and'Trefu- "0 
ſisg Caſe, and 325. Symonds and Seabourn. Mhereupon Judg⸗ 
ment was given fog the Plafntiff, 
W Note, This Cale was afterwards affirnſed upon a Writ of Er- 
ca in the Exchequer-Chamber. | 


| Drue verſus Baily. 


125 Caſe was, An Executoꝛ had a Term, and let Part of = Lev. 100. 
: it, reſerving a Rent, and made his Executo2 and died. The — 
Queſtion was, Thether the Exetutoz ſhould have the Rent oz the 3. K 


W <dminiſtrato2 de bonis non? And it was held, that the Erxecutoz Norton and 
W ſhould have it, , 01 Harvey. 
= Bell verſus Thatcher. 


N Etroz upon a Judgment given in the Court of Common 
2 Pleas, where the Plaintiff in an Action upon the Caſe de⸗ 
dated, That he had been retained by the Ander Poſtmaſter, to 
— about Poſt Letters, of which he made a Pꝛoũt, and had be- 
_ himſelf honeſtly in that Employment. And that the De- 
ig to defame him ſaiv, Me had bzoken up Letters, and ta- 
= out Bills of Exchange, which bꝛought him to ſuch Dilcre⸗ 
| 10 , that he loſt the laid Employment. And Judgment was given 
| — — Plaintiff, and Erroz aſſigned upon the Matter, fo2 that 
pH 02ds do not impozt, but that he might bzeak open the Let⸗ 
+$ f by the Direitfon of thoſe to whom they were direded; neither 
»H bey expꝛels that they were [Poſt Letters; and the Innuendo 
n not help it, unleſs there had been ſuch a Significatton in the 
| Nn2 | Moꝛds. 
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Cows, Neither is it ſuch an Employment that an Action hou 
lie fo: Scandalizing. Alſo the Plaintiff does not declare, Thy 
be was retained fo: a Year, and ſeems to be little moze than 
common Pozter- And fo2 theſe Reaſons, by the Opinion of 

Court the Judgment was reverſed; and (Hale) puncipally ft 

the Quality of the Emplopment; foz he ſaid a Man chould jg 
ſpeak diſparagingly of a Man's Cook oz $20om, but an Action 
would be bzought, if ſuch Actions as thele ould be maintaing, 


Snell verſus Webling. 


Nan Aion fo; Wozds, the Caſe was, That the Defendgy 

ſpeaking to the Plaintiff, (aid thus, I know my. (elf, and! 
know you, I never buggered a Mare; And the Opinion of th 
Court was, that the (Wozws were actionable, o; elfe.there mig 
be fly Mays to defame any Pan and evade an Adion. 


| Hodgkins verſus Robſon and Thornborow. 


+ Lev. 143. IN Debt fo2 Rent; | | 
yollexf. 141. } The Defendants pleaded in Bar to the Action, That 
3 Keb. 500, Plaintiff had entred in a Back pard, Part of the Land demiſq, 
595, 518, bp Force and Arms, Kc. 
541, 557- The Plaintiff replied, That he ought not to be fozecloſed ofhis 
Aﬀion, fo2 that the Dekendant had let that Back-yard to J. S i 
a leſſer Term, reſerving no Rent; and that J. S. entred, and af 
- — unto the Plaintiff, &c. which is the ſame Entry i 
The Defendants rejoin, That J. S. did not enter, to which i 
was demurred 2: And after it was (everal Times ſpoken to at tht 
Bar, Judgment was given this Term by the whole Court fo! the 
Plaintiff, (viz.) Hale Chief Juſtice, Twiſden, Rainsford, ai 
„ ERECT ul I TON: 
Firſt, They all held, That as the Pleading was in this Cilt 
there could be no Appozttonment of the Rent, fo2 when there i 
be an Appoztionment, either the Jury ſhall do it upon Nil deve 
pleaded, 02 the Defendant may in his Pleading ſet fozth tif 
Ualue of the Land, and to what the Appoztionment ſhall be. Hl: 
ſald, I the Leſſee redemiſe Part to the Lefſo2-reſerving a Rell, 
there ſhall be no Appoztionment; fo2 the 1 by the eln 
vation, have aſcertained what Rent ſhall be allowed fo? thi 
Part; but where there is no Rent reſerved upon the Kedemil!, 
there ſhall be an Appoztionment z but if Part be afligned by tf 
Leſſee to a Stranger, who afligns it to the Leſſoz, and the L. 
ſee had reſerved no Rent, in that Caſe there ſhall be no appel 
tionment; fo2 the Leſſoz comes under the Benefit of the Stra 
ger's Contract. And Hale reſembled it to the Caſe of Lom 90 


2 Ley. 130, 
3 Keb. 546. 


— 


Mich. Anno 27 Car. II. in B R. 


Tenant by an entire Service; if ſuch Tenant aliens Part, the 

Service is multiplied; and after it be conveyed to the Lozd, the 
entire Service ill remains upon the Tenant that holds the Re- 
due. A Rent upon a Leaſe is not within the Statute of Quia 
emptores terrarum; pet in many Caſes there ſhall be an Jppoz- 
tionment at Common Law. It the Leſſo2 enters into Part by 
{lirong, this ſhall ſuſpend the whole Bent; fo2 in ſuch Cafe he 
ſhall not ſo appoztion his own Wrong, as to enfozce the Leſſee 
to pay any Thing fo2 the Reſidue, Otherwiſe of a rightful En- 
try into Part, as in the Caſe at Bar. 'Tis true, fn Aſcough's 
Caſe in 9 Co. 135. tis (aid, a Rent cannot be ſuſpended in Part, 
and in eſſe fo2 Patt. And ſo in 4 Co. Rawlin's Caſe, it is held, 
That the whole Rent is (uſpended, where Part is redemiſed to 


Point was not neceſſary to the Judgment given in that Caſe, 
which was upon the Extinguichment of the Condition, which is 


Book was found to warrant ſuch an Opinion, but Brook, Tit. Ex- 
tinguiſhment 48. where tis ſatd, Jf there be Lozd and Tenant by 


one Acre it was pleaded, that the Demandant himſelf was ſole 
ſeiſed, and concluded Judgment of the TUrit : But it was ruled 
to be a Plea to the Action fo2 ſo much, and to the reſt the Tenant 
= mult Anſwer ; which is a full Authozity, that fn ſuch Caſe the 
Bent is to be appoztioned. And the Caſe of Dorrell and An- 
= drews, Rolle, Tit, Extinguiſhment 398. is full in the Point, 
That where Leſſee fo2 Pears lets at CUill, which Leſſee licences 
the Leſſoz to enter, that the Entry of the Leſſo2 thereupon ſhall 
not ſuſpend his Rent. Foz Hale (aſd, Tho' it might be objected, 


lo thereupon might be a Diſleiſin 3 but that is ever at the Elef#ion 
of the Leſfoz : And ik that were now the Queſtion, perhaps the 
Lela cannot take ſuch an Entry foz a Diſſeiſin. 

It is the common Experience, That where it comes ta be tried 
upon Nil debet, if it be ſhewn that the Leſſaz entted into Part, 
to anſiver this, by pzoving it was the Leaſe of the Leſſte; and 
if the Law ſhould nat go upon this Difference, it would thake-A- 
bundance of Rents. it being a frequent Ching faz a Lefo2 to 
= Son, 02 other Patt ot the Thing demiled, koꝛ bis Con- 


Hale 


1 Inſt. 148. 


the Lell. But the Court obſerved, that the Reſolution of that 


entire, and not to be appoztioned: But as to the Rent, no 


in regard the Leſſee at Mill cannot let, the Entry / at the Leſ- · 


278 Hill. Anno 27 & 28 Car. II. in B. R. 
Hale ſaid, That a Caſe of a Leaſe foꝛ Years was ſtronger than 
a Leaſe fo2 Life, where the Remedy is by Ae, and the Tenants 
of the Land (out of which the Rent iſſues) are to be named: gy 
fo2 a Condition, that muſt be extinct where Part of the Thing de. 
miſed comes to the Lefſoz, becauſe 'tis annexed to ſuch a Rent, jx 
Quantity: Fo? if the Rent be diminiſhed, the Condition muſt fal. 
P „ was againſt the Opinion of the Court in this Caſe, 3 
appears by his Report, fol. 141, Rn | 


Holland verſus Ellis. 


— 


2 Lev. 146. IN Treſpaſs Quare clauſum fregit, herbas conculc & diver 
.— 1 carectat tritici ibid' aſportavit. 

ym 395 © After UGerdick it was moved in Arreſt of Judgment, That the 
Declaration did not mention whole the Loads of Cheat were; 
fo2 it was not ibid” creſcent'. Adjornatur. 


x Sid. 90, angd Reſolved per Car', That att Jnquiſition befoze the Coꝛoner, taken 


3 Ke 1 ſuper viſum corporis, that finds that the Peron was Felo de ſe, & 
564, 566, non compos mentis, map be traverſed: But the Fugam fecit in n 
604. Jnquiſition bekoze the Cozoner cannot be traverſed, Antea 23) 


Antea 181. 
Poſtea 352. 


Termino Sancti Hillarii, Anno 27 & 28 Car. II 
In Banco Regis. | 


The Earl of Leiceſter's Caſe. 
"NN an Ejetment upon a Special Uerdi# the Caſe was to this 


2 Lev. 149. 
1 eb. 366 Effect : 
4 EY Robert Earl of Leiceſter in the . . . of Eliz. levied a Fine 0 


2 Salk. 677. the Lands in Queſtion to the Uſe of the Earl of Pembroke and 
Jide ach his heirs, fo Payment of his Debts, reſerving a Power to hit: 
caſes 140. (elf to revoke by any CUriting indented, oz by his Laſt UWilf, (ub 
Poſtea 368. ſcribed by his Hand and ſealed with his Seal: And ſome Time i 
ter he covenants by a Mriting (ſealed and ſubſcribed as afozeſaid) 
to levy a Fine to other Uſes, and after the Covenant a Fine is 
levied actoꝛdingly. And whether this ſhould be taken as a Revo 
cation, and (0 an Execution of the Power, and the Extin 

ment of it, was the Dueſtion ? 
Jt was argued by Jones, Attozmey General, that this ſhould nat 


be taken as a Revocation. 
' She 1 


4 


oy 
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Hill. Anno 27 & 28 Car. II. in B. R. 


In Powers of Revocation, there is to be conſidered the Sub- 

ffance and the Circumſtance, and that which revokes muſt be de: 
reffive in neither. The Deed alone in this Caſe cannot revoke ; fox 
tho it has the Circumſtance limited, (viz.) Indenting, CUriting, 
Sealing, Subſcribing; yet it wants Subſtance, foz it doth no- 
thing in præſenti, but refers to a future Ack, (viz.) the Fine. It a 
Pan has made his Will, a Covenant after that he will levy a 
Fine, 02 a Charter of Feoffment made, will not be a Revocation 
of the Mill, 1 Rolle 615. pet there appeared an Intention to res 
voke; and leſs Matter will revoke a Mill than a Deed, 

Again, The Fine alone cannot revoke, becauſe it is defective in 
the Circumſtances contained in the Power; but then to conſider 
them both together, how can it be conceived that the Fine ſhould 
communicate Subſtance to the Deed, oz the Deed give Circum- 
ſtances to the Fine? | "HE 

But 'tis objected, That they make but one Conveyance. 

- Janſwer, It ſo, then the Moꝛds of the Power here are to re- 
voke by Deed, and not by Deed and Fine. | 

Again, This Conſtruction is repugnant to the Wows of the 
Power, which are, That it ſhall be lawful fo2 him to revoke by his 
Derd: And pet it is agreed here, that the Deed of it ſelf is not 
fufficient to revoke, but-only in reſpect of another At done, which 
(as it muſt be obſerved) is executed at another Time. The Books 
agree, that a Condition oꝛ Power, &c. map be annexed to an 
Eſtate by a diſtin# Deed from that which conveys the Eſtate x 
but not unleſs both are ſealed and: delivered at the ſame Time, 
and lo they are but as one Deed: But in the pꝛelent Caſe, the 
Deed was made in one Pear, and the Fine levied in another. 
Suppole the Power to be with ſuch Circumſtances as in our 
Cale, and a Deed is made which contains ſome of them at one 
Time, and another Deed comprehending the reſt at another Time, 
Should'both thoſe make a Kevocation-as one Deed? Surely not. 

Again, Suppoſe the Fine had been levied firſt, and then after- 
wards'ſuch Deed had declared the Ales; ſurely the Power had 
been extinguiſhed by the Fine, tho there the Fine and Deed might 
be taken as one Conveyance, as well as here. 

Again, the diffetent Nature of theſe Jnſtruments makes, that 
they cannot be taken as one entire At within the Power; foz the 
Covenant is the act of the Party, and the Fine the Act 02 Judg- 
ment of the Court. q 

But it has been objected, Chat this ought' to have a favour- 
I anſwer, But not to as tv diſpence with that Fozm which the 
Exetution of the Power ts limited to be done by. In 6 Co. 33. 
Powers that are to deveſt an Eſtate out of another Perton are 
taten lltictly, and here (upon the firſt Fine) the Earl of . 

| an 


| fe 165 | T 


= * 
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had no Eſtate in him. Mich. 6 Car. 1. in Communi Banco, th 


Caſe of Ingram and Parker, which tho' it may not be a clear gy, 
thozity ko; me, pet J am ſure it does not make againſt me: Ty, 


Caſe was, Catesby levied a Fine to the Uſe of himſelf in Ta 
with Remainders over, reſerving a Power to himſelf and jj 
Son to revoke by Deed,. &c. (as in our Cale) and his Son alter 
bis Deceaſe (by Deed intended to be enrolled) conveyed to one 
and his Þeirs; and after levied a Fine, and it was held no Reyg, 


cation | 


Firſt, Becauſe he having an Eſtate-tail in him, the Deed might 
operate upon his Jntereſt. 2 
Setondlp, Becauſe it was but an Jnchoation of a Conveyance 
and not perfected; and they held it no Revocation, and that the 
Fine levied after, tho intended to be to the Uſes of the Dex, 
pet ſhould extinguiſh the Power. 

Hale Ch. Juſt. Upon the Cloſe and Nice putting of the Cale 
this map ſeem to be no Revocation; fo2 tis clear, that neither 
the Deed no? Fine by it ſelf can revoke ; but quæ non valent fn. 
gula, juncta proſunt. The Caſe of Kibbet and Lee in Hob. 312, 
treads cloſe upon this Caſe, where the Power was to revoke ty 


 TUriting under his Hand and Seal, and delivered in the Pzelente 


Antea 195. 


Cro. Jac. 643. 
2 Lev. 126. 

7 Co. 38. 

1 Mod. 107. 

1 Salk. 241. 


Poſtea 368, 
369, 371. 


of thee Mitneſſes, and that then and from thencefo2th the Al 
ſhould ceaſe. Jt was there reſolved, That a Deviſe of the Lands 
by TUill (with all the Circumſtances limited in the Power) ſhould 
revoke; yet the Delivery was one of the Circumſtances, and the 
Uſes were to ceaſe then and from thencefozth + TWhereas a (il 
which could have no Effect while his Death, did ſlrongly impoy, 
that the Meaning was to do it by Deed, and pet there the Will 
alone could be no Kevocation ; fo2 clearly he might have mane ay 
other Mill after, and ſo required other Batter, (viz.) his Death, 
to compleat it. And in that Caſe there is another put, That ifa 
Deed of Revocation had been made, and the Party had declated, 
it ſhould not take Place until 100 l. paid, there the Operation 
of it would have been in Sulpence until the 100 1. paid, and then 
it would have been ſufficient ; yet there it had been done by leben 
Acts, and of ſeveral Natures; the Intention in Things of thi 
Nature mainly governs the Conſtruction. Jn Terry's Caſe t 
was ruled, That if A. makes a Leaſe fo2 Years to B. and then l 
ies a Fine to him, to the End that he might be Tenant to tie 


Przcipe fo2 the Suffering of a Recovery, that after the Recove! 


ſuffered his Leaſe ſhould revive. *Tis true, in the Caſe at Vit, 
ik the Fine had been levied firſt, and then the Deed of Ales mid! 
afterwards, the Power had been extinguiſhed by the Fine, and 0 
th \ ———_ (of that which had no Being) could have been i? 
the Deed, | 1 # 


3 | th ___ _Twiſde 
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Sn. Chat if befoze the Fine levied the Intent had been 
W.-clarey to that Purpoſe? | 
le. J Doubt whether that would have helped it. J cannot 
W.:mit to the Opinion in Parker and Ingram's Caſe cited, (viz) 
j Chat the Deed not being enrolled, ſhould niake no Revocation, 
We) in Caſe of a Power to make Leales fo2 Life, it has been 
wers held (by the beſt Advice) that the better Way is to do it 
=. Dced without Livery, (tho Livery, by the Common Law, is 
= D | : 
Wrcident to a Leaſe fo2 Life) and ſo adjudged in Rogers s Caſe, fo2 
nds in Blanford forum. In Moor's Rep. where Tenant fo2 Life 
Wath Power to make Leaſes fo2 Life, and makes a Leaſe by Livery, 
Wis there held a Fozkeiture; tho J concefve not, becauſe by the 
eed the Leaſe takes Effect, and ſo the Livery comes too late. 
WT herefoze the Omiſſion of enrolling the Deed (in that Caſe) does 
ot ſeem to be material; but if that Opinion be to be maintain⸗ 
WS). it is, becauſe the Party had ſuch an Intereſt, upon which the 
oeed might enure without Execution of his Power, and ſo ra⸗ 
oer conſtrued to wozk upon his Intereſt. But that Reaſon does 
Wot ſatisfy, becauſe ſuch an Eſtate as was intended to be conveyed, 
Would not be derived out of his Jntereſt ; therefoze it Chould take 
We (fet by his Power, accozding to Clere's Caſe in 6 Co. 
So by the whole Court here, the Deed and Fine (taken toge⸗ 
Wher) were reſolved to be a good Execution of the Power, and 
Wudgment given accozdinglp. 
Richardſon verſas Disborow. TP 
| | | | | 2 Keb. 570, 
A Pohibition was payed to the Eccleſiaſtical Court, where 54! 5? 
I the Su:t was koz a Legacy; and the Dekendant pleaded, 2 Roll. Abr. 
Chat there was nothing remaining in his Hands to pay it, and 22 
bat he had fully adminiſtred: And producing but one Witneſs to _? 
Nove it, Sentence was given againſt him, and after he appealed, 3 Mod. 283. 
nd becauſe their Court gave no Regard to a ſingle Teſtimony, be 38 l 57; 
aps a Prohibition, Freind. 
FBut it was urged on the other Side, That it being a Batter = Cro. 269. 
We vithin their Cognizance, they might follow the Courſe of their 
4 own Law: And tho' there are Diverſities of Opinions in the 
; Books about this Matter, yet ſince 8 Car. 1. P2ohtbitions have 
3 been denied upon ſuch a Surmiſe. 5 
. Hale. Where the Patter to be p2oved (which kalls in inci⸗ 
4 OY in a-Cauſe befoze them) is Tempozal, they ought not tb 
ep ſuch Proof as our Law allows; and it would be a great 
| Dilchiek to Executozs, if they ſhould be fo2ced to take two Tit- 3 Mod. 286. 
3 — koꝛ the Payment ok every petit Sum: And if they ſhould, 
+ * their Death there would be the ſame Jnconvenicnce. Jn 
. 92. a Pꝛohibition was "_ upon the not Admitting of 
0 a one 
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one Citnefs to move the Revocation of a Citi: Thich 1, , 
ſtronger Caſe, becauſe that entirely is of Eccleſiaſtical Conyj 
Fance, Uheretoze let there go a P2obtbitlon, and let the my 
Cif he pleaſe) demur _ the Declaration upon the Attachnyy 
Hob. 188. 1 Cro. 88, Popham 39. Latch 117. 


Pigot verſus Bridge. 


2 Sid. 443 FN Debt upon a Bond, conditioned fo2 Perfozmance of cg, 
Style 36, 1 nants; and the Beach amgned was, in the not quietly enn 
x Saund. ing the Land demiſed unto him. 

114to 118. The Defendant pleads, That the Leaſe was made to hold fe 
Michealmas 1661. to Michaelmas 1668 ; and that paying fomy 
Rent Half-yearly, he was to enjoy quietly; and thews, tha z 
dfd 105 pay the laſt half Pear's Rent, ending at Michaelmas 16. 
To which the Plaintiff demurred, ſuppoſing that the Woyg y 
ing to Michaelmas 1668. there was not an entire Halt. ycar, th 
Dap being to be excluded; and that it was ſo held in the Cart 

Umble and. Fiſher, in 1 Cro. 702. | 
Cut contra. *Tis ttue in Pleading uſque tale Feſtum will u 
lude that Day; but in Caſe of a Reſervation, the Conſtrutin 


. 


is to be governed dy the Intent. 


Browne verſus Collins. 


2 Ley. 110. Dte per Hale. Debt doth not tie againſt the Executo) an 
2 a Executoz, upon a Surmize of a Devaſtavit by the firlt en 
i. ca}. Fo, | 
9 8 'Tis a perſonal Tozt, fo} which his Executoz cannotit 
argen. NG 
30 Car. a. e.. Secondly, Tis ſuch an Ackton of Debt, as would have adnitts 
4X5 * Mager of Law, and therefoze lies not againſt the Executo), ! 
Row 4 Stu- was difficultty brought in, that Debt ſhould lie againſt the Et 
| rure made cutoz upon a Surmize of a Devaſtavit by himſelf, But that Poll 
ltere ene is nom ſettled, but no Reaſon to extend it further. And he d 
Law in this d Caſe, where Debt was b2z0ught againſt A. Executo? of B. En 
_ — of C. who pleaded, that he had not of the Goods of C. 
| -_ * Dis Hands, | 
To which the Plaintiff replied, That B. had waſted the G00 
of C. to the Calue of the Debt demanded. Upon which 
was joined and found fo2 the Plaintiff, and he hav Judgment u 
recover de bonis B. in the Hands of A. But that Judgment v9 
reverſed, | thaky | | 
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Anonymus. 


F A. engages, that B. call pay fo certain Goods that B. buys Antea 263. 
of C. this is good to charge him upon a collateral P2zomiſe, fs 3::: 


« Feed 


1 « - | Ju th (<4 9%: *? cee, | 

2 not upon an Indebitat' Aſſumpſit; foꝛ it doth not create a is bei e #6, e 
D + | | 4. ot)» _ 24%. ff > $1434 
Anonymus. te, /* [ ſ x * 0/7 A | 


N an Info2mation fo2 a Riot, it was doubted by the Court, 
= | (hether it were local, being a criminal Cauſe? And it was 
W obſerved, That divers Statutes in Queen Elizabeth and Ring 
W James's Time pꝛovided that P2oſecutions upon Penal Laws ſhouln 

be in their pꝛoper Counties. TUhich was an Argument, that at 
ne Common Law they might have been elſewhere. Sed Quare. | 


| _ Taylor's Caſe. 


f A Inkozmation exhibited againſt him in the Crowbn-Office, 3 Keb. 67; 
W-/ \ fo: uttering of divers blaſphemous Ex pꝛeſſions, hoztible to“ 
beat, (viz.) That Jeſus Chriſt was a Baſtard, a Whoremaſter, Re- 

Z _ was a Cheat; and that he neither feared God, the Devil, 
or Man. | | 

W Being upon his Trial, he acknowledged the Speaking of the 
ons, except the wozd Baſtard ; and fo2 the reſt, he pꝛetended 
e mean them in another Senſe than they ozdinarily bear, (viz.) 
Whoremaſter, i. e. That Chriſt. was Maſter of the Whore of 
babylon, and ſuch Kind of Evaſions foz the reſt. But all 
Su. being pꝛoved by leveral Mitneſſes, he was found 


. 4nd Hale ſaid, That ſuch Kind of wicked blaſphemous Noꝛdg 
Were not only an Offence to Sod and Religion, but a Crime 
auc the Laws, State and Government, and therefoze punith- 
able in this Court, Foz to ſay, Religion is a Cheat, is to dif- 
abe all thoſe Obligations whereby the Civil Societics are peeſer- 
ed, and that Christianity is Parcel of the Laws of England; and 
therefore to repꝛoach the Chaiſtitan Religion is to ſpeak in Sub⸗ 
verſion of the Law. 

Wherefoze they gave Judgment upon him, (viz) To ſtand in 

e Pillow in thee ſeveral Places, and to pay One thouſand 


Paris Fine and to fi ureties fo2 his Good Behaviour dlt- 
Wring Lice. * ud Sure s fo2 his G h 


Oo 2 Walker 


4 
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$47 
2 Lev. 150. 


2 Roll. Abr. 


. 263, 


| fox Life demiſed the Rectozy reſerving a Rent, which Nein 


3 Keb. "oy 13 pe Caſe was, An Eſtate which conſiſted of Land and; 


by the Power; fo2 a Conſtruttion tg to be made upon the 


the Pꝛemiſſes, oz any Part of them, ſa that ſuch Rent oz mo 


—— 


Walker verſus Wakeman. 


Refozy, 8c.) was conveyed to the ſe of one foz Life, ge 


with a Power to let the Pꝛemiſſea, oz any Part of them, in g; 
ſuch a Rent was reſerved foz every Acre of Land. The CTenm 


conſiſted of Tithes only, and whether this was within the Jour 
was the Queſtion ? 
Serjeant Pemberton argued, That this Leaſe is not warraug 


Clauſe, and the later (ods that appoint the Reſervation g 
the Rent, ſhall explain the fozmer, and reſtrain the general Woy 
Pꝛemiſſes to Land only ; ko ik it ſhall be extended further, tr 
Settlement (which was in Conſideration of a Marriage -Poum WM 
is of no Effet koꝛ the Rectozy : ds in Cale it ſhould be demicn, Wt 
reſerving no Rent; which it might be, if not reftrained to th Wi 
later Moꝛds they applied only to the Land. 

But it was reſolved by the Court, That the Leaſe of the 
Rectozy was good; fo2 the laſt Clauſe being Affirmative, ſhall un 
reſtrain the Generality of the Fozmer. And this Reſolution ws 
chiefly grounded upon Cumberford's Caſe in 2 Rolle 263. wha 
a Conveyance was made to Ales of divers Banozs and Lands, 
with a Power to the Ceſtuy que Uſe fo2 Life, to make Leaſes « 


were reſerved upon every Leaſe, which was reſerved befoz? within 
the Space of two Years; and a Leaſe was made of Part of the 
Lands, which had not been demiſed within two Years bear: 
And reſolved, Jt was a good Leaſe, and that thereupon any 
Rent might be reſerved ; becauſe the Power was General, to 
leaſe all; and the reſtrictive Clauſe ſhould only be applied to (ut 
Lands as had been demiſed within two Years bekoze. 


a 
— 


— 


Termino Sanctæ Trinitatis, Anno 28 Car. II. 


In Banco Regis. 


made Chief Juſtice, (Hale Chfef Juſtice quitting it fo2 
Inſirmity ok Body) and Sir Thomas Jones was made 


one of the Juſtices, of the Court of King's Bench, 
Mitchil verſus Aleſtree. 


Mares The laſt Term Sir Richard Rainsford wag Potts 329, 


N an Acton upon the Caſe bzought againſt the Defendant, = Ler. :7+, 
fo2 that he did ride an Hozlſe into a Place called Lincoln's Inn 3 Keb. 670. 
Fields, (a Place much frequented by the King's Subjects, and 2 Salk. 442, 
tnapt fo2 ſuch Purpoſes) fo2 the Bzeaking and Taming of him, 4 5< 
and that the Þozſe was ſo unruly, that he bzoke from the Deken⸗ 
dant, and ran over the Plaintiff, and grievouſly hurt him, to his 
Damage, &c. Tk oy 5 | 

Upon Not guilty pleaded, and a Uerdict fo2 the Plaintiff, it 
was moved by Simpſon fn Arreſt of Judgment, That here is no 
Cauſe of Actfont Foz it appears by the Declaration, that the 
Milchiek which happened was againſt the Defendant's Mill, and 
lo Damnum abſque injuriaz and then not ſhewn what Right the T. Jones 203. 
= King's Subjets had to walk there; and if a Man digs a Pit in 
Ws a Common into which one that has no Right to come there, 
We falls in, no Action lies in ſuch Caſe. | : | 

Curia contra, Jt was the Defendant's Fault, to bing a wild Ho»: 134 
Horſe into ſuch a Place where Biſchief might p2obably be done, NI 408, 
by Reaſon of the Concourſe of People. Lately, in this Court : Jones 205, 
an Action was bzought againſt a Butcher, who had made an Or 
tun from his Stall and gozed the Plaintiff; and this was alledg⸗ 
ed in the Declaration to be in Default of Penning of him. 

Wylde ſaid, Jf a Man hath an unruly Hoſe in his Stable, and 
leaves open the Stable-Dooz, whereby the Þozſe goes fozth and 
does Yilchiefz an Action lies againſt the Baſter. = 

Twiſden. Ik one hath kept a tame For, which gets looſe and 
grows Wild, he that kept him befoze ſhall not anſwer koz the 
Damage the Fox doth after he hath loſt him, and he hath reſomed 
bis wild Nature. Vide Hobart's Reports 134: The Cafe of 
Weaver and Ward. Judgment for the Plaintiff, 2 Lev. 172. 
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Anonymus. 


"Wien. 


Trin. Anno 28 Car: I. D 


1 Sid. 330. 
1 Saund. 98, 


9. 
: Roll. Rep. 


Wager of Law. 


Anonymus. 


N Treſpaſs in an inkerio: Court, if the Defendant plead on 

Frank Tenement, to ouſt the Court of Jurisdiction, it was 
laid by Wylde, That they might enfoze the Defendant to ſwear his 
Plea, as in Caſe of Fozeign Plea; (Negatur per Twiſden) and ag 
in this Court, where a local Juſtification in Treſpaſs, &c, g 
pleaded, the Defendant muſt ſwear it: But the Court held, no zu. 
dixment will lie fo2 Perjury in 


Anonymus. 


N Crover the Diſtringas Juratorum was returnable die Mar 
prox” poſt menſem Paſchæ, Niſi prius Richardus Rainsford Ml, 


I 


| &c. venerit die Lunz in menſem Paſchz, inſtead of poſt menſen, 


2 Mod. 95. 
2 Mod. 260, 
261, &c. 
Poſtea 298. 


The Plaintiff, to entitle himſelf, ſhewed a Copy 


1 Salk. 280, 


and ſo objected, That there was no Authozity to try the Cauſe, 


there being no ſuch Day: And the Court ſeemed to be of that 9. i 


pinion, and that there was no Recozd by which this could be a. 
mended ; but the Parties agreed to go to a new Trial; and o 
this Point did not come to be fully reſolved, 


Woodward verſus Aſton, 


A* Indebitat' Aſſumpſit was bzought by the Plaintiff a galt 
the Defendant fo2 101. received of his Money. Upon Non 
Aſſumpſit pleaded and a Trial at the Bar (which the Court per- 
mitted, becauſe the Parties were Dfficers of the Court,) the Caſe 
appeared to be thus ; 3.03. 0 1 

The Maſter of the King's Bench Office, oz Chief Clerk, had 
granted the Dffice of Clerk of the Papers, (and it wag agreed on 
all Hands, that it was his to grant it) to Woodward, the Plain 
tiff, and one Vidian, and the longer Liver of them. 

Vidian, being a Reculant, and knowing htmCſelf diſabled by the 
{ate At of Parliament to continue in the Office, pzays-the Coutt 
that Aſton might be admitted in his Room, which was done ac- 


cozdingly, and within two oz thzee Pears after Vidian died; and 


Woodward commenced this Suit agatnſt Aſton, fuppoſing that 


be hav no Right in the faid Office. | 
of the Entol 
ment in this Court, of the Deed of Gzant of the Office, to hin 


and Vidian. And it was objefed on the Defendant's Part, that this 


was not Evidence, but they ought to pꝛoduce the Szant it ſelf; 
foꝛ tho' the Enrolment of a Bargain and Sale is Evidence becaule 
the Eſtate paſſes by the Enrolment, without which the Deed would 


not be ſufficient ; pet here the Deed paſſes the Office, and the Cl! 


rolment is but as it were a Copy, But the Court ruled, ou — 
| 4 s 


ſuch Dath, no moe than upon 
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Entolment might be given in Evidence ; and of Gzants of Dffices 
in this Court, it has been the Courſe to entol Deeds, Then the 
Deed it ſelf was pꝛoduced by the Defendant, which was cancelled, 
and urged by his Cotinlel, that the Eſtate in the Office was 
thereby deſtroyed. : 
Cur contra. Not as to the Plaintiff, unleſs it appeared, that he 
had a Þand in the Cancelling of it. But then fo2 the Plaintiff it 
was ſaid, That this was an entire Dffice, tho' granted to two; and 
one could not ſurrender 02 grant his Jntereſt, But then the Coun: 
ul fo2 the Defendant ſhewed, That when the Defendant was admit- 
ted into the Office, the Court demanded of the Plaintiff whether 
he conſented? And he ſaid ſalvo jure, and ſeemed willing at 
firſt; but afterwards the Chief Juſtice demanded of him, whether 
he would execute it alone? And told him be knew fuch Things of 
him which would make appear that it was not p2oper fo2 him ſo ta 
do, and then he laid he ſubmitted, and the Defendant was admit⸗ 
ted thereinto, and afterwards Sir Robert Henly, Chief Clerk, 
made a new G2ant to the Plaintick and Defendant of that Office, 
which the Plaintiff knew of, and joined in Execution with the 
Defendant; which, as was urged, amotinted to a Surrender of his 
fonmer Ozant, (Jn 3 Cro. 197, 255. it is (aid, i an Officer fo? Life 
accepts of a new Gzant, tis no Surrender of bis fo:mer Efate.) 
The Court did not deny, but that if it did appear, that the Plain⸗ 
tiff had accepted this new Gzant, it would be a Surrender, and 
thereupon that Mattet of Fat was left to the Jury, aud they 
found fox the Defendant. | EL 
The Court ſaid in this Caſe, That a Rent oz other Gzaut, wes 
not loſt by the Deſtructton of the Deed, as a Bond 02 chofe en 
Action was. (Quzre, if the Party himſelf cancel it,) and if the : Cra. 399. 
Gzantee of the Rent delivers up the Deed to the Gzauto?, this is 
no Surrender; but he may ſue fo2 his Rent, 4f he can recover the 
Deed again, koz a Choſe en Grant muſt be ſurrendzed by Deed. 


Curtis & al verſus Collingwood, 


Nan Aſſumpfit, the Plaintiffs declared, That the Defentiapt 2 
was excommunicated at their Pꝛaſecution, faz nat naping of Zou 8 
a Tax made fo2 the Reparation of a Church ok which ahey mere 
Church wardens; and that in Conſideration, that the Siſhop 

would abſolve the Defendant, at the Defendant's :(pecial Juſtance 

and Requeſt, the Defendant pzomiſed to pap unto the {Plaintiffs 

lo much. After Uervict, it was moned in Arreſt of Judgment, 

That there was no Conſideration on the Part of the Plaiuciffs; 

bet the Plaintiffs had Judgment; fazit cannot be intended. but 

that the Biſhop abſaived the Defendant at their Inſtance, and 

Would not have done it, but upon the Account of the Pꝛomiſe, ot 

Paving the Ponep to them. . 


L 5 
Termino 


— 


m ** the . 


Termino Sancti Michaelis, Anno 28 Car. IL 
1 In Banco Regis. 


Anonymus. 
Bill of Middleſex was iſſued out by an Attoznep of this 
Court againſt the Counteſs of Huntingdon, which wag 
A. diſcharged by Superſedeas without Pleading, becauſe it 
appeared by the Record that ſhe was a Peereſs, and the Attomey 
was committed fo; Suing out of the Pꝛoceſs. 


The City of London verſus Goree. 


Show. 35. A Indebitatus Aſſumpſit was bꝛought foꝛ the Duty of Sca⸗ 
2 Med. 259" LX vage, and declared upon the Cuſtom of London, that every 
2 Lev. 114. Ine which expoſes fozeign Goods to Sale, which had been entred 
28 = in the Cuſftom-houſe, ſhall pap ſo much fo chewing of them: At. 
40. ter Uerdict, it was alledged in Arreſt of Judgment, That no Al. 
ſumpfit lay fo2 ſuch a Duty, fo2 there ought to be a Contract ex- 
peſs, oz implied, to maintain an Aſſumpfit. 
Again, kfozaſmuch as the Cuſtoms of the City ate confirmed by 
- Parliament, this is a Duty by Recozd : Sed non allocatur ; fo) 
there are Bultitudes of Pꝛecedents in ſuch like Caſes, An Al- 
ſumpſit lies upon a Bill of Exchange accepted; an Allignee of 
Commiſſioners of Bankrupt may bzing an Aſſumpſit, and pet the 
Debt is aligned by Girtue of an At of Parliament. And the 
Court ſaid, Jn ſuch Caſe as this the Declaration might be upon 


an Indebitatus Aſſumpfit, as it was in the Caſe at Bar. 
 Molyn verſus Cook & al. 


3.Keb. 676. 1 Treſpaſs fo2 Aﬀſault, Battery and Impziſonment, until the 

. l Plaintiff was fo2ced to ſpend 201. and deliver up a Bond of 

1001, to be cancelled, wherein one Lamplugh, one of the Detel! 

Dants, ſtood bound to him. B21 3 

Videanteaz, Cook pleads his-Pzivilege, as Clerk to one of the Pzotonots 

2 Vent. 47, ries of the Common Pleas. The Plaintiff replies, That this Tre 

&c. ibid. . paſs, &c. was done by them jointly, and that he had taken out an 
\ Daiginal againſt them all; and that this Declaration againſt £0 

was upon that Ouginal, and that he ſtill pzoſecuted the reft, (vir) 

Lamplugh and Jeffries, to which the Defendant demurred: And Jubg 

ment was given, (Twiſden and Jones only pꝛeſent) quod 2 


= Iich. Anno 28 Car. II. in B. N. 


7 {oz Cook being joinen with others in the Ackion, he chall 
ube no Privilege, as Powell's Cale, Dyer 357. he being Clerk 
a the Crown, was ſued with his Tite, and not allowed his Pu. 
vege, becauſe ſued with his Cite, Vid. Poph. Rep. 329. anb 


fol. Abr. . Fn 995 Brown verſus Wait. 


g Ejetment, the Caſe upon a Special Cetditt was to this Ek. 
[ felt; Sir John Datvers being ſet5ed of the Lands, Kc. in Tail, 
Uh the Fee expectant, Anno 1646 and in 1647, lebied a Fine to 


theme Uſes as he was befoze (etzed, (ave chat a Power was te- 
ceryed to make Leates fo; any Number of Pears, and without re. 
erhing any Rent. Sir John Danvers bid after berome Guilty of 
Tuc, in Hurdering of King Charles the Firſt in 1648, and 
ſn 1635. Fg ol as | 
og b 12 424 2. cap. 1 h the Statnte, commonly called the Statute 
of Pots and Penalties, enads, That ſundzy of the Offenders in 
e Treaſon, of which Sir J. D. was one, ſhonld(amongt 
other Penalties there (nfli#ed) fozfeit all their Lands, Tenemerits 
and Hereditaments, Leaſes fo2 Years, Chattels real, and Intereit 
of whit Nature o2 Quality ſoever. See the Act of the 14th of this 
King. Che Lands were by Patent granted to the Duke of York, 
who let them to the Defendant, and John Danvers, Þefr of Sir 
John Danvers, entred, and made the Leaſe to the Platntiff's It had 
bern ſeveral Times arged at the Bat, and this Term Judgment 
was given by the Court koꝛ the Defendant. And Rainsford Chief 
Juſtice delibeted the Opinion of the Court, and the Reaſons foz 
himſelf, Twiſden, Wylde and Jones, as kolloweth. 

Che Queſtion being, Whether an Effate-tafl were fofeited by 
the Moꝛds of the Act of 13 Car. 2. It was obſerved, that all Eſtates 
were Fee-imple at the Common Law and foxfeftable. W. the 25. de 
donis was the firſt Statute that pzotefed Eftates-tail from Aliena- 
tions, and from all Foxfeltitres of all Kinds, and ſo continued un 
til 14 E. . Taltarum g Cafe, from which Time common Recove- 
ties have been held not to be reſtrained by the Statute de donis, 
(and by the wy it muſt be confider'd, that Perpetulctes were ne- 
ber favoured,) Ehen came the Statute of 4 H. 7. of Fines, which 
vith the Explanation of 32 H. 8. have been altvays reſolve to 
itt the Iſſues in Tatl ; fo as to Alienactons, Eftates-tafl wete tat 
Re, but were not foxfettable, no not fo2 Treaſon, until 26 H. 8. 
h which thep became ſubjetted to Fozteltures in Care of Treaſon, 
mW ſo by 5 E. 6. But tis true, thele Statutes exten only to At⸗ 
ers, and 33 H. 8. veſts the Lands, &c. in the King's Poſſef- 
lon without Office : Thus having confidered the Þfſtv2p and 16- 


gels at Eftatrs-tatl, the Reafons why ſicch an Effate ſhould be 
Cnfieuey to be koztletten upon . act of 13 Car. 2. are theſe 4 . 
e p tu. 


Vid. 2 R. Ab. 


274, 5+ 


2 Lev. 169. 
Pollexfen 
181, 185. 

2 Jones 55, 
58, &c. 
Raym. 260. 
2 Mod. 130. 


3 Keb. 459. 
2 Show. 104. 


Ch. Juft. 
Jones R. 59. 
2 Vent. 39. 


3D 


— 


FDF 


Firſt, The Crime mentioned is of the ſame Nature, and wiz 
the ſame Aggravations, as iu 12 Car. 2. by which the 


dom and their Poſteritp, (like to another O2iginal Sin) were, 


pati gradu with theſe attainted ; fo2 when the Pꝛovilo comes u. 


regard moſt Lands are known to be entailed, if the Act had not i 
tended ſuch Eſtates to be fozfeited, it would ſignifie nothing it 


'riunt Montes, e*c. 


| Offender 
are attainted of Treaſon, &c. fo2 they are called Perpetratoyg gf 


that execrable Treaſon, with many Expꝛeſſions to the like Ez 
which was looked upon as an Dffence of that heinous Nature, that 
the ſame Parliament enafted an Anniverſary Humiliation through. 
out the whole Kingdom, to be perpetually obſerved upon the d. 
count ok it z as if not only they that acked it, but the whole King, 


volved in the Güllt of it, Nati natorum & qui naſcuntur ab ills, 
and therefoze the Puniſhment ſhall not be mitigated in any othe 
Manner, than is epꝛeüy p2ovided by that Act. | 
Brant It is pꝛoved by the Generality and Comprehenſiong 
ok the Wows which are made Uſe of, (viz.)Poſſeſſions, Rights 
Bereditaments of what Nature ſorbet 3 Jntereſts, which does ag 
well ſigniſie the Eſtate in the Thing as that wherein the Eſtate 
is, which can have no Effet if not extended to Eſtates:tail. (We 
muſt obſerve allo, that at the making of this Act, entailed Lan 
were not pjotexed from Fozkeitures, and tho' 26 H. 8. extends oy 
ly to Caſes, where the Offender is attainted ; yet tis ok good D. 
rection to the Judges in Caſes of like Mature; and *tis plan, 
that by this Ad of 13 Car. 2. the Offenders were looked upon in 


ſave the Eſtates of Strangers, &c. in Cruſt fo2 whom the Oi, 
ders were ſelzed, it is ſaid, notwithſtanding any of the Conviitong 
0! Attainders afozeſatd. | | . 

Thirdly, It is to be obſer ved, That the Act takes Notice, thi 
divers of the Offenders included in this Act were dead; nowin 


deed ; if the Offenders had been alive it might have been lum 
what ſatisfied with the Fozfeitures during their Lives; but $ 
the Caſe was, it ſhould be of no Effeit at all, after making a gta 
Noiſe of Fozfeitures and Confiſcations, the Act would have ben 
but a Gun charged only with Powder, oz as in the Fable, Part 


8 ® * 
2 _— A Otto oo. 


-- 


* 


Fourthlp, Jt is manifeſt, That the Parliament did not inte} 
that the Childzen oz Heirs ok the Perſons within the Penalties8 
the Ad, ſhould have any Benefit ok their Eſtates; koꝛ in the Saum 
which is made fo2 Purchaſers upon valuable Conſiderations, i 

ives, Childzen and Heirs of the Offenders are excepted; iin 
ſurely if they would bar them of the Benefit of their Purchaſch 
a fortiori f2om fnheriting to an Eſtate-tafl, eſpectally of a volut 
tary Entail, that ſeems to be made with a Pꝛolpect of this Tits 
fon, which was perpetrated a Pear after, and ſuch an Ental z 
ſcarce the like was ever ſeen befoze ; that a Power ſhould be * 
1 | J ; 
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ved to make Leaſes ko: any Number of Pears, and without Re- 
ſervation of any Rent. By which it is manifeſt that Sir John 
Danvers that committed the Treaſon, was fully Maſter of the 
Eſtate. £> ; R | . 
again, all Conveyances are avoided by the act, unleſs ſuch as 
were upon valuable Conſideration; which this Fine was not. The 
great Cale which has been inſiſted upon by Map of Objetion, is 
Trudgcon's Cale, Co. Litt. 130. Eſates-tail were not fozfeited up- 
on the Statute of Præmunire but during the Offender's Life. Foz 
Anſwer to that it muſt be obſerved, Chat that Fozfeiture is upon 
the Statute of 16 R. 2. at which Time Eſtates tail were under 
the Protetion of the Statute de donis ; but ſince that Time the 
Judges have not been fo ſtrict in expounding Statutes concerning 
Eſtates tail, as appears by Adams and Lambert's Caſe, 4 Co. That 
an Eſtate-tatl given fo2 a ſuperſtitious Uſe, was within the Sta⸗ 
tute of 1 E. 6. cap 4. where the Cows are general, and not ſa 
large as in our Caſe, no2 ſo much to demonſtrate the Intent as 
in our Ad to extend to Eſtates tail; wherefoze Judgment was gt- 
ben fo! the Defendant. - „ 2 

Note, They that argued foz the Defendant endeavoured to 
maintain, That if it ſhould be admitted, that Entails were not foz- 
kelted by the Act ; pet the Eſtate of Sir John Danvers in thoſe Lands 
would be fozfeited, in regard he levied a Fine in 1647, and the Act 
of 13 Car. 2. extends to all Lands, &c. whereof the Perſons there- 
in mentioned were ſeized, 8c. ſince 16465, and he being Tenant in 
Tall and levying of a Fine, there is an inſtantaneous Fee in him, 
out of which the new Eſtate ⸗ tail is ſuppoſed to be created, and that 
cannot hold, being derived out of a Fee ſubject to the Fozfefture 
by Relation ; but this Point was not touched by the Judges, fo? | 
that they were fully agreed upon the other Point. This Judg- We Sal. 
ment was affirmed in the Exchequer, and afterwards in the Houſe *** *** 
of Lords. 2 Lev. 24 | 
ILAN $44:17 1808 Wi  Beaſly's Caſe. 
* „ 


He bes taten in Execution upon a Recognizance of Ball. ©. Jag. 
II un be made it appear to the Court, That he never acknow- J Keb. 604. 
Adged the Recognizante, but was perſonated by another; and 
chereupon it was moved, that the Ball might be vacated and he 
dilchatged; as was done in Cotton's Cafe, 2 Cro. 256. But the 
Court kafd, Since 21 Jae. e. 26. by which this Offence was made Fe. 
um (without Clergp,) it is not convenient to vacate it until the 
Offender is conbided, and Co it was done 22 Car. 2. in Spicer s Caſe; 
Wherefoze-tt was owered, that Beaſly ſhould bꝛing the Money into 
Court, und be let at large to p2oſecute the Offender, Twiſden ſaid, 
X milſt de tried in Middleſex, tho the Ball was taken at a Judge's r. Jones 64. 
Chamber in London, becauſe filed here; and the Entry is venit co- 
tam Domino Rege, &c. ſo it differs from a Recognizance acknow- 
; Pp 2 ledged 


* 


| 
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ledged befoze my L om Hobart, upon 23 H: 8. at bis Chamber, an 
recozded in Middleſex, there: Scire facias may be either in Lon hs 

02 Middleſex, Hob. Rep. 193, 196. | . | 


4 $id. go. I a falſe Bail is acknowledged, ft is not Felony, unleſs (tj 
Se gef {cf and Go held in Timderly's Caſe, ii 


EN: (ap 4 eo. The King verſus Homphreys & al. 


N Jndiment upon the Statute of Maintenance, and one jj, 
| [y found Guflty ; and it was moved in Arreſt of Judgment, 
That ſeeing but one was found Guilty, it did not maintain the 5p, 
ditment, 2 Roll. 81. Several were indifted fo2 uſing of a Trade, 
and ſaid uterque eor uſus fuĩt, and held not good. Sed non alloes. 
tur; fo? that in that Caſe in Rol. the Uſing of the Trade by 
| cannot be an Uſing by the other. But this is an Offence, that tua 

| may join in, 02 it may be ſeveral as in a Treſpaſs. 

But then it was alledged, That the Maintenance was in quo 
dam placito in Cur' coram Domino Rege pendent', and not (ai 


3 Keb. 739, 
764. 


where the King's Bench late, and this was held fatal. 6 

Ip 5 * | 4 8 „ 8 dof 
nennen ann | 
Termino Sancti Hillarii, Anno 28 & 29 Car, II. , 

| in 244 SER C 

2 Sal. 2» A Mandamus to reſtore to his Place of a Common Count Ib 
„ Man in the Coppozation of Eye in Suffolk. The Return ſs 
1 


that he was amoved fo2 ſpeaking of oppꝛobꝛious (lows o 
one of the Aldermen, (viz.)That he was a Knave, and deſerved tobe 
poſted for a Knave all over Enzland. And» it was moved that th 

2 Return was inſufficient, foꝛ Mods are not good Cauſe to remolt 

Poſtea 327. A Man from bis Place in the Coꝛpazation. To which it was al, 

That this is not a Disfranchiſing of him, but only Removing jt 

from the Common Council as a Perſon nat ſit to ſit there, C. 

which Twiſden ſaid, That his Place there could no moze be foyfeits 

than his Freedom; foz he was choſen thereunta by the Cuſtom u 

the Place. And Magna Charta is, That a San Hall not be diſſes 

de liberis conſuetudinibus; but be held, that Mods might bt 

Cauſe to turn out a Freeman, as if they mere that the Yayo: ai ih 

like did burn the Charters ot the Town, oꝛ other CUlo2ds., that w 

lated to the Duty of his Place, But in tbe Cale at Bar the Won 

. | 9 if ger | ry” ; 7 ; 17 | | in þ | | 


o 
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A was owered that he ſhould be reſtozed; oo ; 
he Court ſaid that my Lozd Hale held, That Returns of this r. Jos 72: 
Nature ſhould be ſwon, tho of late Days it has not been uſed, 

and that it was lo done in Medlicot's Cale in Cro. | 


Abram verſus Cunnin glam. 


pen a Speciał Uerdict the Caſe appeared to be to this Ef- vide : Sal. 
 & {HE mor 299. | 

A. poſſeſſed of a Term makes B. Executoꝛ, who makes thzee Exe. fervor 

cutozs and dies ; two of them die, and the Milt of B. the Execu: 2 Lev. 182 

toz, not being diſcovered, Adminiſization is granted cum Teſta- Jod . 

mento annexo, to D. who grants over the Term. The ſurviving 2 Mod. 146, 

Exetuto; never fntermeddles, but ſo ſoon as he had Notice of the ; 

{{lill, refuſed befoze the Oꝛdinarp, and the Point was, CUhether J de Ses. 

the Gant of the Term in the mean Time was good? 406. 

Saunders (to maintain it) argued, That to the Making of an 

Executoz, beſides the Mill, there was requiſite, that the Executoz _ 

ſhould aſſent ; and ik the Executoz refuſes, tis as much as if 9 Co. 37 4. 

there neber had been any. There is no Book which p2oves the 

ats of an Adminiſtrato2 void, where there is a Mil and the 

Executoz renounces, Greysbrook and Foxe's Caſe in Plowden s 

Com. is, That after Adminiſtration granted, the Executo2- po- 

ved the (Will, And ſo in 7 E. 4, 14. in Dermer and Clerke's Caſe, _ 

it was held, That where there was an Executs? who after reſu - 

ſed, and Adininiſiration. committed, the Adminiſtratoz Gould hae 

all the Rent, (belonging to the Term in Reverſion) which ars 

ctued after the Death of the Teſtatoz. | Executoz be a 7 — fs * 

Oebtoz, and refuſes, the Adminiſtrat oz map ſue bim t. 7 | ry ts Ge: BEE 

was denied by Twiſden, becauſe a Perſonal Alon once ſulpended / : 

Is eber ſo.) Dyer 372. A one makes an Erecutoz, who dies, and 

never proves the Mill, Adminiſtration ſhall be granted, as upon a 

Dying Inteſtate ; ſuppoſe an Executo2 de ſon tort has Judgment 

ogainſt him, ſhall not there be Execution upon a Term, as Ac. 

I in his Hands? | - £ 
. 
N 


Tviſden. It hath been doubted, CUhether there could be 
Exetuta; de ſon tort of a Term ? 02, {Whether he were not v D 
eil? And by the lame Reaſon it may be granted in the preſen 
Cale; foz at leaſt the Adminiſtratoz here is an Exetutoꝛ de ſoa tore 
PR. hot iow 7 2dT 

| Levinz contra. Anciently, Bona Inteſtati capi ſolebant in manus 
gs, ag appears in Henſloe's Caſe in 9 Co. And fince the Pow- - 
of the Dmminarp hath deen introduced, it was only to grant | 
ainiſtration upon a Dying Inteſtate. 4 H. 7. Bl. 20, It 
de Ordinary cites the Executoz to pꝛobe the Will, and de re⸗ 
nountces, 


SAS 


£ w n . 


nn 
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buntes, tis ſaid he may grant Adminiſtration z which impleg leg, 
that it cannot be bekoze. So 21 H. 8. cap. 5. is to grant Admin, 
\, ration, &c. upon a Dying Inteſtate, o Refuſal of the Execytg,, 
the Jntereſt of the Erecutoz commences befoze the Pꝛobat. I 
36 H. 8, 6. an Executoz commanded one to take the Goods, an 
after the Executoꝛ refuſed. befoze the Oꝛdinarp, who committn 
Adminiſtration, and the Admintiſtrato? ſued the Perſon that togk 
the Goods; who juſtified by the Executoz's Command, and it was 
held good: And a Relation ſhall never make an Ac good, which 
was void fo2 Defett of Power. And the Court ſeem d ftrongy 
of that Opinion. 
But Serjeant Pemberton deſiring to argue it, the Court per 
mitted him to ſpeak to it the nert Term, Et ſic adjornatur. 
And afterwards it was argued again, and Judgment was giver 
koꝛ the Oerenvant per totam Curiam. | 


Dunwell verſus Bullocke. 


88 N an Action of Trover inter ab, de uno [nftrumento fert 
vide 1 Sid. 1 Anglice, an Jron Range. 

98, 263- Akte Aervick foz the Plaintiff, it was moved in Arreſt of Judy 
37, ment, That loſtrumentum ferreum was too uncertain, and the 
Antea 106. q Range was the ſame with a Oꝛate, koꝛ which Crates was a p 
ze per Latin Word. 


= Ler. 11, Sed non allocatur : Fo; Crates is ſuch a G2zate as is befor! 
176, &. 


Paiſon : But a Fire-Kange was not in Uſe in the Romans Time 
ons A Inſtramentum ferreum is well enough, with the Av 


Twiſden ſaid, Trover de ſeptem libris bas been held good, with 
out ſaying what they were. 


Blackman Caſe. 


T was alened for Erroz, That the Venire was to Cumin 
probos & legales homines, inſtead of liberos, and ſo a maten 

| Tarlac z and d alledged, that many Judgments had been rebel 
N * . 


But the Coutt here being fnfonned, That the Pꝛecedents in 
Lenerally probos inſtead of liberos, would not allow the Exceplil 


The King verſus Armſtrong, Harriſon & al, &. 


x Bid 68. To? and others were invited ko conſpiring” to chargt , 
1 with the Keeping of a ee and nn 
6 6 Mod. 100 * bim to Dilgrace, Pe 2 


| ? 4 1 { * / kd 
185. a 1 5 | 4 | i 
EE 4 | | q 


Raym. 417. 
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alter Uerdict foꝛ the King, it was moved in Arreſt of Judg⸗ Vide anten 
ment, that the bare Conſpiring, without erecuting of it by ſome 1218,19. 
Overt At, was not ſubject to an Jndictment, accoding to the : ard , 
Poulterer 3 Cale in 9 Co. And it does not appear that he was 32 
actually charged with the keeping of a Child; nay, tis alledged, 3 51 27. 
'twas but a pꝛetended Child, neither was he by CUarrant bꝛought 2 Mod. — 
befoze a Juſtice of Peace upon ſuch an Account; but only that they © Mod. 3. 
went and affirmed it to the Party himſelf, intending to obtain 1 ll.“ 
oney from him, that it might be no further diſcloſed. 14, 15. G. 
Sed non allocatur: Fon there was as much an Overt ad as the 1 1, 
Nature and Deſign of this Conſpiracy did admit, in regard there; Mo4. 5, 
was no Child really, but only a Contrivance to defame the Perſon, #25 | 
and cheat him of his Money, which was a Crime of a vety beinous 0 1 189 
Nature. | 3 | er 193. 
Then it was alledged, That this was tried at the Old-Baily, 
commonly called Juſtice-Hall in London; and the Jury came de 
Warda de Faringdon extra London, which appeared to be out of 
the 2 Sed non allocatur. P 
Fo the Name of the Tard is Faringdon extra, to diſting 
from Farindoti infra ; but both are known to be in 4 webs 
—_— — * — — againſt them; and Arm- 
ſtrong, eared to be the pzincipal Dffender, 
501. and the other go 1. " F 141 was lined 


Burrough's Caſe. 


E and others were indicked, fo2 that they being Church-war. Conſtable in- 
| dens, Dverſeers of the Pooz, and he a Conftable — tow 8 
| temptuoully and voluntarily neglect to execute diverſa Præcepta & 380. 
Waranta, directed to them by the Balliffs of Ipſwich (being Juſti- died. z. 
ſlices of the Peace) under their Þands and Seals, &c. Jt was +» ey a 
* (0 quaſh it, fo2 that the Nature and Teno? of the Marrantg 5 Mod. 95. 
— poder me 8 = 1 Foz * the Parties x 2 96, 
at they are charged with, t 2 Saund. 290. 
holy to make their — 4 | : ; ber 1 Vi 2 


ind fo? that Reaſon it was quathed by the Court. Pag 


Note, The Court never gives Coſts, fo? not executi 
. | ng of a 
(Urit of Enqutr y of Damages, tho Notice be given. : 


Anonymus. 


\ 


rer 


—B— a. 


——— 


Anonymus. | 
| 5a1k. 6. A N Indliment fox a Foxelble Entry iuto certain Lands in te 
1 PoſſeMon of J. S. was quathed, fo2not ſhewing what Egat, 
3% J. S bad ; and tho' the Wozd Diſſeifivic were in, the Court heh, 


that theo that might be taken to impip a Freehold, pet it was un 
ſufficient, Vid. Mo. 481. And another was quathed, becauſe it wa 
ſatd poſſeſſed pro termino : But the Court held, that if it had ben 
pro termino annorum, tho* not (aid foz how many Years, it a 


ö 
See 6 Mod. Note, A Bailiff caught one dy the Hand (whom he had a ta 
211 * rant toarreft) as he held it out of a Mindow. And the Court ſajz 


Farr. That this was ſuch a Taking of him, that the Bailiff might jy 
ſkifie the Bzeaking open of the Houſe to carry him away, 


Kent verſus Harpool. 


_ Pl A Ejeftment : The Caſe came hither by a Crit of Ertq 
T. Jones 16. out of the King's Bench in Ireland, and divers Points Wit: 
b. 731, in it Which concerned the Act fo2 Settlement of Lands in Ireland 

* ON a " og was (as to the great Point at Common Law) u 
this Citect 2: | 

Father, Tenant fo2 Life, Remainder to the Son koz Life, Rt 

This Caſe is mainder to the firſt Sonof that Son, (who was not bo2n) Rematt 
not truly ſta- Der to the Heirs of the Body of the Father; the Father died befoj 
Poller the firſt Son was bon, and whether the Deſcent of the Ental u 
199. the Son did pzevent the Contingent Remainder, was the Queſt 
on ? Jt was argued, that it did not, becauſe the Inheritance came 

to the Son by At in Law. And the Opinion in Cordal's Calt it 

x Cro. 314. was cited; the great Reaſon in Chudley's Cale, an 

other Caſes, wherein Contingent Remainders have been held id 

be deſtroped, was ko; the mebenting of Perpetuities, which woul 

have been let in, if Contingent Remainders han been pzeſerv'd, whit 

ever Act had been done by thoſe which han the afual Eſtate. Bil 

there is no ſuch Neceſſity of making the like Conſtruftfon upon W 

in Law, It Leſſee tog Pears make the Lefſo2 Executo?, the Can 

1 Salk. 326, fS not D20wned: But ik the Executoz, that hath a Leaſe, purch 
ſes the Inheritance, the Term is gone, becauſe it is his own M. 

but in the other Caſe, the Law ſhall not wozk that, which muſ be 
conſtrued a Devaſtavit. Jn Lewis Bowles's Caſe in 11 Co. and a 

Litt. where there is an Eſtate fo2 Life, Remainder to the fil 

Son, Remainder in Fee to the Tenant fo2 Like; the Eſtates i 

firft cloſe and open again upon the Birth of the firſt Son, whii 

ould take the Remainder. And ſo it map be here. ont 


— Fat! — „ Nie a4 —— 1— err . »‚„ 4 6 _— 


„„ Lat Se v7 „ 


All. Anno 28 & 29 Car. II in B.R. 30% 


_——_— 
—————*Þ_t_ 


— ' 
ut the Court ſeemed to be of Opinion, That the contingent Sund. 286, 

- emaſnder was deſtroyed by the Deſcent of the Eſtate-tail. = - ta 336, 
rainsford, Chief Jultice, relied upon Wood and Ingerſol's Caſe 
in 2 Cro. 260. where a Devile was to the firſt Son ko; Life, Re- This Judg-. 
mainder to the Son-which ſhould ſurvive; and there thꝛee Judges gun er 

"int one held, That the 'Deſcent of the Fee upon the firſt tor Cur. 
Son pievented the contingent Remainder to the Survivoz, Et Poop 77: 
. | . 
"Note, In Lewis Bowle's Caſe the Eſtates were united at the 
firſt, upon making of the Conveyance, . | | 


Smith verſus Tracy, 


N 4 Prohibition the Cale was, One died Inteſtate; and whe- 2 Lev. 173. 
ther his Bother of the Half-Blood ſhould come in fo2 Diſtri⸗ Y J. Jones 
bution, (upon the new Statute of 22 & 23 Car. 2, cap. 10.) was 1 Mod. 209. 
the Queſtion ? 8 . by | 3 Keb. 669, 
Jt was argued, That the Half-Blood ſhould have no Share; 33k. 316, 
fo the Mods are, The next of Kindzed to the dead Perſon in 323. * 
equal Degree; which the Half-Blood is not; The Mons ltke- Jod 224- 
wiſe ate, Thoſe which legally repzeſent their Stocks; and that Show. Fart. 
muff be intended, in an At of Parliament, ſuch as the Common Caſes 108. 
Law makes to be Repzeſentatives, and not the Civil Law, Fo: 
then it would be, that the Baſtard-eigne ſhould come in fo2 Difſtrt- 
bution, Foz their Rule is; that ſubſequens matrimonium facit 4 


egitimum. Gzanting of Adminiſtration was oziginally Tempo: 


ral, and came to the Church-men. by the Indulgence of Pꝛinces, 
and therefoze muſt in ſome Sozt be governed by the Tempozal 
Laus. Jn Adminiſtrations the whole Blood ought to be pzefer- 
ed befoze the Þalf-Blood ; fo2 next of Kin ſhall be taken to be 
meant by the Statute, ſuch as our Laws judge to be ſo, Roll. 
Tit. Prohibition 303. and (0 it was held in one Brown's Caſe be- 
fore the Delegates in 8 Car. « 
This being a new Caſe, the Court gave no Opinion; but ad⸗ 
Journed it ts the next Term. Poſtea 316, 3239. ; 


Qq Termnihs 


20 e200 


Termino Paſchæ, Anno 2 9 Car. II. 


In Banco Regis. 


N Cahere Juſtices of the Peace find a Fo2ce, and mg, 


Becopd of it upon their Uiewz they are to commit the 
Offenders, but cannot reſtoze the Poſſeſſion, 


Ki Anonymus. 


A Piꝛobibition was pꝛaped to a Suit in the Spiritual Con, 
fo2 Money taxed fo2 the Reparation of the Church, upon! 
Surmize that the Tar was impoſed upon one Part of the Paz, 
omitting the reſt, And koz this was cited Roll. Tit, Prohibition 
291. in the Point, | 
Poftea 333. But the Court doubted, in regard it was not alledged, Thit 
they had offered that Plea in the Eccleſiaſtical Court; becaul 
Reparation of Churches is pꝛoper fo2 their Cognizance, Bit the 
Pꝛohibition was granted, and the other might demur, if thy 
thought fit: But afterwards in this Term it was countermanen, 


Anonymus. 


Pꝛohibition was p2ayed to the Admiralty, where there was! 

Libel fo2 a Ship taken by Pirates, and carried to Tuns, 
and there ſold; fo2 that it did not appertain to the Court to tt 
the P2operty of the Ship, being ſold upon Land. 

Curia. In regard it was taken by Pirates, it is ozigindll 
within the Admiral's Jurtfsdifton, and ſo continues notwithſtan 
ing the Sale afterwards upon the Land. Otherwiſe whet? i 
wy Ship is taken by Enemies, fo2 that alters the Pꝛoperty: W 

Vide antea this was the Opinion of the Court in Eglesfield's Caſe, in m 
113,174. Low Hale's Time, contrary to my Lozd Hobart in the Spanif 

* Ambaſſadoz's Caſe 78. Jn 1 Cro. 685. they have Cognizante i 
the Cale of the Pirate, becauſe incident to the pꝛincipal Matte. 
But afterwards it was obſerved upon the Libel, that there ws 
no Mention made, That the Ship was taken ſaper altum Mr: 
And tho' there was contained therein very much to imply it, l 
Ent held that to be abſolutely neceſſary to ſuppozt their Þ 
r on. | F1 


Admiral Ju- 
riſdiction. 


. Not 


ö 


* - E93 # * . 4 
. 
. i * _—_ 
* 
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* 


enrolled, as is rtquited uy the Statute. 
Tr Robinſ6n verfiee, Woolly. 


« + ff 
, $ a of 


chaps dd 3567 en 349 Gn 
A ctrl was admitted and inſtituten to a | 
Dioceſe of "Glouceſter -whth the Biſhopzick was-vacant, and, a 
@anvate from the Archbiſhop fo? Induftton.; but befoze it was exe- 
cated by the Archdeacon, a net Biſhop: of Gloueeſter was. conſe- 
crated and” whether the Induction coming after was ſufficient, 
ZL 

Jt nas argued; That after the Mandate made, it was executed 
ſo kat as the Biſhop had to int er meddle in the Matter. Foz ik no 
Juduction does follow, the Remedy lies not agatnſt the Biſhop, 
F. N. B. 47. H. but an Action upon the Cale againſt the Archdegcon; 
foz the induction is laid to be a tempoꝛat ac, 1 Roll. 125, 195. Nei: 
ther can ſuch Mandate be revoked by the Biſhop, oz be inhibited 
dp the Ring, 4 RolL 2940 3 io uon 0h ts ming tho 
/ Again; The/Archbiſhop hath a concurrent Jurispiction with the 
Blilhops thwoughott his P2zovince, and may admit and dige un. 
tit the intertoꝰ Biſhopyck is fult. And the Statute ok 23 H. C 9, 
takes away the Juris dict ion of the Metropolitan only as ta Pꝛo- 


© 


W ceedings in that Court: Jn Caſe the inkerioꝛ Ozdinary refules to 


admit, the Archbiſhop may do it, as appears Hob. 13. Hutton's 
Cale, and Mo. 879. 


It wos laid on the other Side, That this was but an Juthozity 


the CUrit de Errom Cap* mag not delivered into this Court and 


"Nor: Ous tuken upon an Excomn' Cup was Tiſchorged4. becauſe Fotes 338. 


.J. Jones, 


1 an emen upon u Sprtimt dlermia, the Cale appeared to x Ley. 299. 
be Mata: Nas 0 
"Benefice within the Totes 319. 


3 Keb. 747, 
773, 821. 


derived from the Biſhop, and therefore ceaſing befoze it was ere- 


tuted is netetmined. The Biſhop may direct his Mandate to 
another, as well as the Archdeacon. Jt was compared to a Let⸗ 


Death of dim that gave it. Et adjornatur.. Poſtea 319. 
Anonymus. 77 22 


[* an Infomation of Fozgery, the Defendant cballenged one of 
the Jury, fo2 that the P2oſecuto? had been lately entertained at 
bis Houſe: This was admitted ts the Favour, tho againſt the 
Ring, (Vide fo; that in 1 Cro. 663.) And then the Counſel fo? the 
ang challenged another, and were pꝛeſſed to alledge the Catiſe; 

33 Ed. 1. does tahe away 
ſunt boni pro Rege. 1.3000 
ee 0199 SYED dt to 


1 
4 ' w_ - * 
8 > ” ; * 
1 * " : F * 
' 2 J ; | * 2 But. 
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.* * 
* 


tet of Attomey, to make Liwery, which cannot be done after the 


Challenge. 
I Salk. 14 
138. 

3 Salk. 87. 
Poſtea 366. 
4 Vent. 58. 


the General Challenge, quia non 


5 — b. — 


. — 


316 1 Falch. Abbe 27 Car, II. i in BR es 

1. 
i and 

ere — the King is not to ſhew any 2 ol ds 8 "Ry 


' Vertde 2orfer: Bird. /: 


$46, 166; I's: wan UPoti the Care; the Pldtntif-dectared,:That 
8 os between im and the Defendant, that he Gould ce 

1 5 dem i cirtai Nbsteita then, 
—— —— at bed ace as the Defendace 
—1— 1 Day — be diditarey un with 
— there 


BY 


| — — for the. Plaintie Yeu 
eli kneded in 2 of eue Chat here did not appeer ah 
Cate bf Attton; kun was the Plaintiff's: Folly to let the pole 
fland: Meſther Was the Defenvant under the Penalty af an dum 
bdithd td receive:the Timber, 02 appnint a Place; but in Caſe o 
rig, þ the other might recover what be contracted foz the Ca 
rage, having done alt on ves Mart; but nat ta being an Action 
foy nüt appofneing de n Place. and dy the Opintan ok all the 
Court the Jubgment waren 7 Vide: 0er IN 


ane 280 


A 4 the G d hoarmothing df the Berit#-of:thx Can 

1 appeal's the Oꝛdet or ide Sefſviis-beſng tn duch Cute nuniz unleſs the 
| — <>" were an Erroz in the Fon. 
L 


Note, A Van « gives a warrant of attoꝛney to confeſs a Judd: 


a Baily uud yt d. 307 7% Ralle 1577 d 5 
in 75 15 5 in 107 1 3 7 inn. ** by y { 
enen e en Any. un %% 312 e : 

* 

11 1e boeh werd ropepe tet afide:vf un Order of Sade fn | 
| + 4.90 "he Bering 3002 Perlon in a 'Town,'which! ban been ſent c 

| dice, Order ff rat een deen Julien, umd it was confirmed a f 
either con- den en Setons. Nun 1 Fant on : 

fi 

L 

C 


ili 4 4. 


, die fg dies betone rhe öden: Sue t WY 
N FAS d eee e e 7607 192 eee 

ln n e B03 e umd our Gi £ 20050} Vl 1 

. "WIR | Ws ot | be | | | 91 bi; n 

IF 12 e. a * I +64 723011 ; 6 IT06 34 * 
4 1 Salk, 122. ffices of the Pente at abe Setlenp eb the Haber of hn — 
5 Salk. dc. J which had the Baſtard-Child, to pzovide fon it under the Pe Wi 


nce of the reputed Gzandfather; fo2 the Statute doth enable 
em to * the Gzandfather ok a legitimate Child, 50 


4 


Trill 40 29 Car tl, in RR. BS In 

— 
Pot in-this1Caſe-eþ5jGourt; beſd, There was no Colour, and Blackerby's 
therefore 28 the Oꝛder. And . ew 2 Ie was well Weſt: © aſes 40, 47, 
nin Hall Docs Wexy ah en. 


0 5 en rant © neee pay. 
"of cant. 37 20 aden . 

7 debitat Aſſumpſi. The Plaintiff declared, That the Defendatt 2 Vent. 36 

being indehten to him in g certain Dum, prog diverſis mereimo- Keb. 756. 

nis ante tum venditis & deſjberatis ad requiſitionem of the Defen- 

dant.to a Styanyger, did monte ta pay, &te. Aftex Aerdic fo2 the —  / 


— | 


# $ y #4 *.4 
* 
0 


but a collaterab Þ2omile, aud that no. Iudebitatus Aſſumpſit would 

le, fopthe Debt was ſtum the Perſon tu whom the'Goods were 

_—_— Wylde nnd jones hei the Artion well bzought, and cited 

an; Ition/ſar Indebitatus Aſſumpſit lately in this Court, agatnſt 

ane (fo) Monty memiſen in Marriage wich bis Siſter. ©. Vide, R. Antes «52, 
1 & 122. Seil. Rainsford Chief ierten Vut the inen 293. 

ti had Jen. } 58036 neuen 


Th + 14 17 222 „„ ' ” „ 5 ” a q 4 
3 F wet 37 > & ft 'y - „„ nh J. 3 4 "1 


AUT (TTY 1110 TY U. Al N 3 TREASCHET. 


—_ 1 
„ E + ett. Sad bs a — at... ——_— * ** „ * ht — —_ — 


bg 2 Jan he 3! 21718 


Ten N Sa- Triniratis, Kuno 29 Car 08. 
can. 1 in Banco Regis. Num bY I 


I 14457, 


Ji 353! s + 18 p . 


0 un an | Howler e, Curpenter, 

P11 | Cl! 1 £334 #1 9 3 

T „be Caſvayon - "Special Qerdict in Ejectment wag this: 

Aa IToppholder-of.a Dean and Chapter levied a Fine with 3 keb. 774: 
„  'Pi6elaination, and ſie Pears paſſed without any Seiſute 
N Cain by Hm that mas Oran at the Time of the Fine leuien; 
whether the ſucceeding Dean was harted, was the Quettion? 
Ad'the'Conrt: at the firſt opening beid cleatly that he was not; 

fople — che Statutes of 1 & 13 Eliz which reſtrain the Allens 
Un ok the Church⸗Kevenne, would n rer aur 11 Co. | 
G hare Ante; yt (29 | 


8 
nie Dortipeng er leonmongers verlas dauer 1 
joe rwe Mot gutty, a @pectal Qervict was to this 24 
5 Uher Nailer wetig ont uf Ade Officers for collecting p. 55. 
de D ry Tearth«aWoney, Diltmints To; & certain Sum, ac. \ Mov. 18. 
Wan To Ohtintys et a new butjto{oule ' Which had neuer; Keb. 115, 
habiten ; neithet div it appenk that thete had been ang dc 57. 


don 1 the egen r due (0 the Ext There „ 
te mu dude dütee cane 13053 beer 1 Ine: 3 F 
Firf, 


Planai, it was moved: tn Arreſt of Judgment, That this was 
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1 7 651Fiv cbetber one Thing ſhall be pald fo2\Chimtieys inch 
| new butit Houſes? n 2 41 q fe f 4 qt 4d Tenne N ll 
Secondly, Whether the Diſtreſs can be fox Duty in other pjz 
tes than at ſuch Houſes 2 
Thirdly, Whether there tan de any Diſtreſs taken befoze (4 
Time as the Account of the Chimneys be returned into the Er, 
._ - Thequerx?- I! $60.2 099 813306 n, UCLA 51G 
As to the un Point the whole Cour 


| | ourt- were eleardf Dpiniag, 

That ſuch new Poutes which were never inhabited, were char, 
able + (fox thd Mozdg of the firſt Act ante expreſs;”(viz.) That e 
very Dwelling and other Houſe; and Edlũce (other than ſuch of 
are after excepted) ſhallpay.”'! And there is no Cxceptton that u 
tends to ſuch 'ÞHouſe, altdo' it were ddgetted;/ that the Pꝛoulla it 
the Ack of 14 1s, That the Duty chall be char geabte only on th 
Occupier, and every Clauſe in the dd runs upon Ootupiers; an 
the At of 15 reeites the Ainges Revenue to have been much 0 
firucted, fox TUant ot juſt Accounts ot Chimneys, under ih 
Þands of the Occupiers; and the Act of 16, charges the next g 
cupiers with the half Bear's Papnient, where the fozmer Occy 
pier removed-befoze it grew due; which implies, that if an paul 
ſtood empty fo? — Time — ſhould not ve * 3 

Again, Jt is appointed to be demanded at the Houle, and in 
of Refuſal to diſtrain; which thews an Jntentivh, that it (ou 

my be inhabited. eee HR _—_ 

But it was anſwered, That the Moꝛds befoze-mention'd were l. 
full as not to be avolded, and that there were ſundzy Clauſes al 
in the A# which did impozt an Intention, that empty Houſes ſhould 
pay; and ſo hath been the Pꝛactice ever ſince the Act, and that ther! 
was no Manner ok Difference between theſe Þauſes; Which wer 

nem built, and other Moules; That in Caſe there was no Tenant, 
the Owner was underſtood to be Occupier; as if the Owner grant 
an Houſe in his Occupation, it would be well, ik he did not lubalt 
it bimſelf, if it were inhabited by no other. The Act of 13 & 
appoints Notice to be fired upon the Doo? ; foz an Account to x 
given in Cale there were no Inhabitant, and:ſix Days after ſud 
Notice ta enter and take an Account, which ſhews they mum 
that empty -ÞHotſes ſhould be chargeable; and why not as wel 
Chimneys, whereof no Uſe is made? i 
As to the ſecond Point, The Diſtreſs is well taken, tho it dot 
not appear to be after an Account made into the Exchequer, i 
the Duty accrues befoze z'and that is pꝛouided onlp, that the Kilſ 
might be app ed of the Mumber of Chimneys, and fo there mit 
. be a Check upon the Colletozs: when they make their Accounts 
neither is any P2oceſs appainted ta go out upon ſich Return 
the Number of Chimneps. The Statute ok 21 Jac, appoints 
kozmers to be-fwon; but if an Jnfozmer be not (wo2n, tis bo 


d 
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Trin. Anno 29 Car. II. in B. R. 


ficient, Mo. 447- where 21 H. 8. appoints the Enrolments of Dif- 
penſations in Chancery; pet if not done, it does not invalidate 
the Dilpenſation. ; 3 3 8 
Thirdly, The Diſtreſs was reſolved to be well taken being in 
the King's Caſe ; fo2 an At of Parliament Hall be expounded ac⸗ 
coding to the Reaſon of the Law in ſuch Caſes. * 
Note, Liveſay, the Secondary, craved the Opinſon of the Court, 
whether he ſhould tax treble Coſts in this Caſe? Foz the Af of 14 
gives treble Coſts where any Perſon is pꝛoſecuted, foz what he 
ſhould do in Execution of that Act, &c. which Act appointed the 
Conſtables, &c. to collet and execute the ac. But now by Uir⸗ 


tion, &c. is by other Perſons, and the Doubt is, TUhether they 
can have treble Coſts by the Act of 13 and 14. . 

But the Attozney General, who was of Counſel with the De⸗ 
fendant ſaid, he would inſiſt upon treble Coſts at this Time, be- 
cauſe this Cauſe was bzought on by Conſent, foz the Determi⸗ 


that it might be without P24udice. 
Baker verſus Baker, 


peal was bzought by the Mother of the Inteſtate, upon this Al. 
legation, (int al') That the like had covenanted, that ſhe would 
not intermeddle in the Adminiſtration, in Regard ſhe had been o⸗ 
therwiſe ſufficiently pzovided fo2z fo2 it was ſaid, that the Eccle⸗ 
ſiaſtical Judges had not to do with ſuch Matter. But it was 
objected on the other Side, That it fell incidently into the p2in- 
cipal Batter whereof they had Conuzance, but they might be pꝛo⸗ 
bibited, if they judged the Effet of it contrary.to our Law; net- 
ther did it appear, that the Delegates would admit of this alle⸗ 
gation, and there were no Pꝛecedents fo2 a Pꝛohibition quia timet. 

But on the other Side it was ſaid, That there would go a 
Commiſion out to examine this Batter of Courſe befoze the 
Judges Delegates ſhould ſit to hear the Merits of the Caſe, and 
that would take up ſo much Time, that many of the Goods being 

na peritura, would be loſt, (but Note, the Eccleſiaſtical Judges 
may pꝛovide fo2 the Diſpoſition of them, in Caſe of ſuch Necefi- 


i, pendente lite.) And the Court granted the Pꝛahtbition quoad 
that Allegation only, 


nation of the Doubt about new empty Houſes paying, but deſired 


Tothil 


* 


tue of the ſubſequent Acts fo2 the Chimney⸗Monep; the Collec⸗ Qi * 


Prohibition to the Delegates. The Caſe was, That admi⸗ 5 K«b. 755, 
_ niſtration had been granted to the TUife, upon which an Aps 3, 858. 
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1 Mod. R. 
216. 


281. 
3 Keb. 785, 


| B29. 
1 Lev. 100. 


1 Sid. 141. 


1 Lev. 100. 


1 Mod. 99. 


2 Lev. 158. 
Ch. J. Jones 
60, 61. 

2 Mod. 119. 
3 Mod. 143. 
King v. Len- 
tha A | 
3 Keb. 591, 
656, &c. 


2 Lev. 210. That in a fozmer Replevin bzought by him againſt J. S. the 100 


-fo2e it be bzoken. | 


— 


Tothil verſuu Ingram. 


]® Replevin the Dekendant avowed koz an Heriot, and Atrearg 
of Rent upon a Leale. 
In Bar of this Avowzp, as to the Heriot the Plaintiff pleady 


J. S. made Conuſance as Bailiff to the Defendant, fo2 the (any 
Þeriot, and was barred: And to the reſt he pleaded a Releaſe gf 
all Demands, made unto him by the Avowant befoze this Rent 
accrued, and to this the Avowant demurred z | 

Firſt, Foz that he doth not ſhew, that he which made Conuſants 
was Bailiff to the now Avowant, ko; he might make Conuſance 
without his Pꝛivity; and if ſo, it could be no Bar to him now, 

As to the Releaſe it was ſaid, That a Rent incident to a Reve;, 
ſion would not be barred by ſuch Keleaſe 2 And ſo it was adjudged jj 
this Court, in Hen and Hampſon's Caſe, in the Pear 1662, by Foſter 
Chief Juſtice, Wyndham and Mallet, againſt the Opinion of Twil 
den, who now ſaid that that Reſolutfon was contrary to Littl. Sed. 
510, who laith, That a Releaſe of all Demands will ertinguif1 
Rent-ſervice. And it was ſaid, That in Hancock and Field; 
Caſe, 2 Cro. 170. it was adjudged, That ſuch Releaſe will e 
tinguiſh a Rent teſerved upon a Leaſe, tho' not a Covenant be 


To which it was anſwered,- That in Witton and Bye's Cal, 
2 Cro. 486. it ig reſolved, That if a Leſſee aſſigns over his Term 
reſerving a Rent, it will be extinguiſhed by Releaſing of all Ds 
mands. But Houghton makes a Difference between (ach a Rent, 
and a Rent incident to a Reverſion. | 

Fo? the firſt Point the Court held, That if the Bailiff hadno 
Authozity to make Conuſance, it ought to be ſhewn on the Avov 
ant's Part; fo2 otherwiſe it ſhall be intended; and this may l 
traverſed by the Avowant here, tho' the Plaintiff in Replevin, 
when Conulance is made, cannot traverſe the Being Bailiff. 

But fo2 the ſecond Point, adjornatur. Adjudg'd, That! 
growing Rent is not releas'd by a Releaſe of all Demands. 2 Salk.518 


Sir Walter Plomer werſus Sir Jeremy Whitchcot. 


T DE Court were this Term to give their Opinions in tif 
1 grand Point, (viz.) hether Sir Jeremy Whitchcot, Alarbel 
of the Fleet, were liable fo2 Eſcapes ſuffered by Duckenfeild his L, 
ſee; Duckenfeild being inſufficient. But the whole Court obſervil 
an Jmperfetion in the Uerdi#, which found that Duckenfeild W# 
inſufficient when put in, and at the Time of his Eſcape, but {t was 
not found that he was ſo at the Time of the action bought; 


bereupon they declared, That they were all agreed, that Sit Jeren 
3 | - Whitchc! 


| ' i | | Sp 
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Tircchcot was liable, if the ſaid Matter had been found, but that 
hey could not give Judgment upon the Uerdi# as it was found; 
ereupon the Parties were permitted to take a Venire facias de 
wo, but they rather choſe to have a Nil capiat, c. entred, and 
hung a CUrit of Erro2z fo2 their Counſel were very ſtrong, that 
bat Matter ſhould be intended in a Special Uerdict, and their 
declaration did alledge him to be inſufficient at the Time of the 
tion bjought, But Sir Jeremy Whitchcot ſoon after died, and 
the Writ of Erro2 did not pzoceed. 


Ent verſus Withers, J 


3 


N Debt againſt an Erecutoz, ſuggeſting a Devaſtavit, and 2 Lev. 209. 
to thatge him in his own Right. * 

Che Defendant pleaded a frivolous Plea, to which it was de⸗ 1 Lev. 231. 

hurred ; but then Exception was taken to the Declaration, That . 

did not ſet fozth any Judgment obtained befoze, againſt the Exe. Poe 321. 

to} de bonis teſtatoris, without which this Afton mould not lie 3 Keb. 733. 

this Banner. Vid. Wheatly and Lane, Hill. 20 & 21 Car. 2. 

W Saunders. And of that Opinion were the Court; but Serjeant 8 
berton deſiring to argue it, ſaying there was no Ditkerenee 5?” 

Reaſon between the Caſes, adjornatur. | 


Anonymus. : 

Toe Court ſaid, That in Caſe of an Jndi#ment and Jdue 1 $i. 316. 
joined, the Party could not carry ft down to try it by Pio. r. 

lo, (02 it lap not againſt the King. So held per Cur' 2 Salk. 652. 
Altre verſus Ballard, | 5 

| pe Caſe was, The Plaintiff had recovered againſt two 2 _ 
1 Crover, and now bzought a Scire facias againſt the Ball; 1 sid. 10). 


do pleaded, That he had taken one of the Paincipals in Execu- 1 2. 15 


In, befoze the Scire facias taken out, 1 Ro. 897. Jf one hath Exe⸗ - . F | 


clan againſt the Pzincipal, he cannot afterwards pꝛoceed againſt 755, 766, 
e Ball, nec econtra. But Paſchæ 28. of this King it was reſold d 

the Caſe of Orlibary and Norris, where the Bail was taken firſt 
Execution, and afterwards the Pzincipal, that they ſhould be 
) detained until Satisfaction, contrary to x Ro. 897. So that 
appears, that the Plaintiff ſhall not be concluded by his Elef#fon : | 
kg againſt the one firſt, But here the Difficulty is, that the | 
x the Plaintiff's At is diſabled to bring in both their Bodies | 
= to the Condition of the Recognizance, he having taken 
rang bimſelf, Et adjornatur. Judgment for the Plaintiff; 


2, 11 . . 
Rr Smith 
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0, 3,000.4 - Sthith verſar Tracy. 
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A P a Prohibition the Caſe was, Eliz. Smith died Jnteflate, jeavng 
2 Vent. 31). & two Mothers, one of the whole "Blood, and the other of the 
z Lev. 173- half Blood ; "And in the Eccieſſaſfical Court, they would apmit the 
„ Jones hae Blood to rome in to Diftribution with the whole Biood, yy, 
3 Keb. 669, Oli the Att of 22 and 23 Car. 2. cap. 10. Upon which a Þjobiyy, 
730, 776, tion was granted, to which there was a Demurrer. And the Cut 
Pari. Cates, fllon came upon theſe Clos in the Ad, (viz.) That Diſtibu. 
on is to be mabe to the nert of Kin of the Inteſtate, who ate jj 
equal Degree, and ſuch as legally repzeſent them. 
To the Plaintiff it was ſaiv, ThatStatutes were to be expoum 
ed by the-Reaſon of the Common Law, which took no Conſiders 
. -tfon of the half Blood ; inſomuch that an Eſtate Could rather el 
- - cheat than deſcend to the half Blood: Then the CUo2ds of the 91 
are, ſuch as legally repzeſent them, which they both do the com 
mon Anceſto2, but not one another. In this Caſe Conſideratfor 
 * to be ad of the Intent of the Jiiteſfate, which muſt be ſupps 
ed to the Brother of the whole Blood. Dyer 372. liſted 
Cale, where the Erecuto? dies Inteſtate, the Reſiduary Legate 
. © of the firſt Teſtato? ſhall have Adminiſtration, and not the next of 
Kin. becauſe that is ſuitable to the Jntent. 
On the contrary it was argued, that altho' the Half Blood i 
rejected in Deſcents ; yet it is regarded in other Taſes. 3 Co. 
Rateliff g Caſe, the half Blood may be Guardian in Soccage. Vid 
2 Ro. 303. and Style's Rep. 74, 75. fo; granting of Adminiſtrat 
ons to the halt Blood ; there cannot be two Degrecs made of the 
whole Blood, and the half Blood; neither does the Law make © 
ny Diſtinition, but when it wholly ex cludes them. 
Curia. The Intent of this Ad was, to give the Eccleſiaſitd 
Court the Jurisdiftion in this Pattet, and to pꝛovlde fo) the Diſti 
bution of Inteſtates Eſtates; which they had a long Cime it 
tempted and conteſted, but were ll pzohibited, but now this l 
permits them to p2oceed ; and it were fit we ſhould be info200, 
what their Courſe is and has been, and therefoze let us hear if 
Civilians as to this Point. Poſtea 32. 


The King aud Marlow. 


3 Keb. 136. 4 E Defendant, being a Bunter, was indicten, fo; his ſec 
| Offence, fozPiinting of a Seditious Book contrary toth! 
of 14Car. 2. enp. 38. and being found Guilty at the Seflions of i 
Old Bally, the Judgment was given, That he Would be fo) if 
diſabled to exerciſe the art o; Byſtery of Painting, and pay ?? 


- Fine, and to ſtand in the Pillozy z and a Writ of ns hr 


4 


* 


3 


— 
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wought, and Errozs were afligned in the Judgment, as varying 
from the Mozbs of the Ac. Foz, Rs | +1 

Firſt, The A is, Chat he would be diſabled to exerciſe the art 
ery of Pzinting 02 Founding of Letters : And the 


m_ is only to diſable him from Painting, . 328 

Secondly, The Act is, That he ſhall receive ſuch further Pu ⸗ 
nichment by Fine, Impzſonment, 02 other Coppozal Puniſhment£ 
and the Judgment is, both foz Fine and Cozpozal Puniſhment, 
when it ought not to be fo? both. . 


. 


Curia. The firſt is, as it ſhould be; fo Pꝛinting and Founding 
of Letters are two diſtin Trades; and the ams are to be taken 
reſpetively to ſuch Crave as the Defendant is bB. 

Again. tis a Rule, That a Yan ſhall not aflign an Erroz in 
that which is fo2 his Advantage. : + | 
But the ſecond was held an Crroz, fo? that the A# did not in- 
tend a Fine and Cozpozal Puniſhment both, and therefoze the 
Judgment was reverted. * 


— 
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In Banco Regis. 


3 Keb. 693, 
694- 


Cit 
tricibus & 


Dots ; Sed non allocatur, 
it was all one. 


Rr 2 | Dutton 


Keb. 786, 
14, &c, 
Ch. Juſt. 
ones 102. 
oftea 332. 
Antea 6, 7. 
2 Lev. 210. 
3 Lev. 139. 


Raym. 302. 
T. Jones 103, 


Dutton &. Uxor verſus Pool. 


1 * Aſſumpſit, the Plaintiff declared, That his life's Fathet 
being ſeized of certain Lands now deſcended to the Dekendant 
and being about to cut a Thouſand Pounds worth of Timber of 
from the ſaid Lands, to raiſe a Poztton fo2 his ald Daughter, 
the Defendant pꝛomiſed to the Father, in Conſideration that he 
would fozbear to fell the Timber, that he would pay the ud 
Daughter 1000 1. 5 

After Uerdi#, upon Non Aſſumpſit, fo: the Plaintiff, it was 
moved in Arreſt ok Judgment, that the Father ought to habe 
brought this Aﬀton, and not the wusband and Wife ; and there 
was a Caſe ſhewn to be adjudged in the Common Bench, Hill; 
23 and 24 Car. 2. Rot. 1538. between Pine and Norris, where the 
Son pꝛomiſed the Father, That in Conſideration that he would 
ſurrender a Copyhold to him, that he would pay a certain Sum to 
his Siſter, fo2 which ſhe bzought the Action, and then held that 
it would lie fo2 none but the Father: fo2 where the Party to whon 
the P2omiſe is to be pertonned, is not concern'd in the meritozious 
Caule of it, he cannot ding the Aion, But if a P2omiſe were 
to a Man, that if his Daughter ſhould marry his Son, he would 
give her 1000 1. there, becauſe the Daughter does the Act, which 
is the Conſideration, ſhe may bꝛing the Action, 

On the contrary, the Caſe was cited, 1 Rol. 32. Starkey an 
Min, where, in Conſideration of certain Goods ſold, the Pꝛomſt 
was to pay Part of the Money to another, there that other might 


bing the Adlon. And it differs from the Caſe where Money is dv 


1ivered to A. to pay over to B. B. map bing Debt. Yelv. 24. J 


the Father had in the Caſe at Bar cut the Trees, and the Son ha 
ſaid, Let me have the Trees, and J will pay the Daughter ſo much, 
that had been the ſame with the Caſe bekoze cited, 1 Rol. and it 
doth not ſeem to differ, as it is 1 Cro. 163. Rookwood's Cale,whet! 


the Father being about to charge the Land with a Rent of 4 l. per 
| Annum to his Pounger Sons, the Eldeſt pzomiſed, That if it 


would fozbear to charge the Land, he would pay the 41. per Annun, 


aͤnd the Sons upon this bzought the Aſampſle, and recovered. ( 


vide librum, that Pꝛomiſe is ſaid expꝛelly to be made to the San 
who were pꝛeſent) Vid. 1 Cro. 619, 652. Levit and Haw's Cult, 
where the P2omiſe was made to a Ban, in Conſideration, that he 
had agreed that his Son ſhould marry his Daughter, and to let 
tle ſuch a Jointure upon her, .that he would give the Son 200 | 
with her; and koz this the Father bzought the Actſon, and her 
well bzought, tho the Court ſeem d to incline, that the Son mit 
allo habe bzought it. And the Court here inclined ko; the Pal 
tilfs. Sed adjornatur. Poſt. 33 2. <a 
2 un 
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Saunders verſus Williams. 


N an Action upon the Caſe, the Plaintiff declared, That he . 
| was ſeiſed in Fee of one Acre, and poſſeſſed fo; a certain Mum: Ni Hay, An. 
ber of Pears in another Acre, and had a Common in Black-Acre rea 274, 275. 

fo Beaſts lerant and couchant thereupon, and that the Deken . 177 356. 
dant put his Beaſts in the Place, and diſturbed him. on 165. , 
The Defendant pleaded a Title of Common to himſelf alſo 186, 288. 
there. Upon which Iſſue was joined, and found fo2 the Plaintiff z 1 1 . 
and it was now moved fn Arreſt of Judgment, That the Plaintiff 

had made no Title to the Common by Pꝛeſcription oꝛ otherwiſe. 

Sed non allocatur : The Defendant being a MUrong⸗doer: And 
the ſame Matter was adjudged in the Court between St. John and 
Moody, Mich: 27. Car. 2. quod vide antea, and in 2 Cro. 43, 
122, & 3 Cro. 500. 2 


| | Robinſon verſa Woolly, 


T* Caſe was this Term argued again: And Hole argued, Aries 309 
That the Induction, tho executed by the Archdeacon after Jones, 58. 
the new Biſhop was conſecrated, was ſufficient, 2 Lev. 199. 
The Biſhop is only to admit and inſtitute, and to ſend a Ban: rar” fg 
date to the Arch-deacon to induct, who is to do it de communi * 
jure; and therefoze if the Biſhop hath admitted and inſtituted 

and made a Mandate fo2 Induckion, tis a ſufficient Excuſe fo? hini 

in a Quare impedit.; (11 H. 4,9.) ko a Biſhop is meerly a Spiri- 

tual Dfficen A P2ebendary is to be inducked by the Dean and 
cog PF Com jap cf: | | 

But tis objected, That the Atchdeacon does not induct ex Offi: 

cio, but a Mandate from the Archbiſhop is requiſite ; (ſcilicety _ 

Firſt, Che Mandate is to intimate to him, That the Party is 


Secondly, To oblige the Archdeacon to indutt, under the Pe: 
nalty of an Eccleſiaſtical Cenſure. | i | 
But ft it be granted, That the Archdeacon's Authozity in this 
Matter is only derivative; pet that being executed (by the Pan. 
date) quoad the Guardian of the Spititualties, what remains to 
done, remains only to the Archdeaton, who ſhall finth what hath 
Moceeded (o far already; * e eee | 
If aVenire be awarded to the Coronets, berauſe of Aindzed fn ; 84.3.3 
he Sheriff's Family z tho' a new Sheriff comes in befoze it be re- 
San pet the Cozoner ſhall pꝛoceed in the Execution thereof. The 
a * (eized Goods by a Fieri facias, and befoze they were ſold a 
| th Sheriff was made, and then he ſold them; and it was reſolved 
il the Sale was good, in 2 Cro 73. Ayre and Adet's Cor, 
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24. Wen Pg 


(Sed nora, the Court ſaid, That if the old Sheriff had return, 
ed, That the Hoods had remained in his Hands pro defectu empto. 
rum, a Diſtringas ſhouid have gone to have them delivered ta thy 
new Sheriff, and then a Venditioni exponas ſhould have gone tg 
the new Sheriff. Vid. Yelv. 44.) ee 
In 2 Cro. 48. the Executozs of the Biſhop of Carliſle were 
admitted to pzoceed in a Suit commenced by the Teftatoz in the 
Eccleſiaſtical Court, becauſe the Suit was well commenced, and 
the Conrt were poſſeſſed ol the Caule: There Commiſſio nets gf 
Oper and Terminer have given Judgment, and a new Commiſn 
granted which determines the old ; yet the fozmer Judgment 
be executed, Bro. Tit. Commiſhon 13. So by the Sitting of the 
King's Bench, the Commiſſion at the Old Baily, being in the 
ſame County, fs ſuperſeded, and yet Efecution is done in Term, 


e. "+ x9 | l | . 
f the Court ſaid, That was by the Statute of 2 E. 6. 
Again, Indutfon is but a Fozmalitp, and therefoze thall not be 
fo ſtrictly examined, CUhere the Queen granted to two the Ste: 
wardſhip of a Manon, it was held, That Admiſſion by one of then 
was ſufficient. Mo. 107. Noy's Reports, (Quzre that Cale) the 
Archdeacon having received a Mandate fo2 Induction, - makes 
Drecept omnibus literatis infra Archidiaconatum to indu#, and 4 
Clerk who did not belong to the Archdeaconry made the Indy 

Aion z and this was held to be well enough. 

Saunders contra. The only Queſtion is, CUhether the Archdes- 
con induts by his own Authozity, oz derivative from the Biſhop? 
Fo? if by the later, then the Jndufton cannot be good, 
is clear, That the Archdeacon is but Miniſter Epiſcopi, au 
in his Pꝛecept to thoſe of the Clergy to execute, he does adi 
Sheriff doth, who in his Pꝛecept to his Batliffs, recites his Yay 

date. It the Sheriff makes Execution after the King's Death, i! 
be hath Notice thereof he is ercuſed in Treſpaſs ; but the Cres 

tion ſhall be avoided, Jt appears by the making of the Statuts 

of 2 E. 6. of executing Judgments given by Commiſſioners afttt 
ſuch Time as the Commiſſion is expired, is a great Doubt; al 
yet there the Thing was executed in a great Part: But here 'is 
but one ſingle Act, whereof no Part was done befoze the new Bio 
was made. Jn Sir Randolph Crew's Caſe in 3 Cro. 97. it 

pears, that Commiſſioners to examine CUitnefſes could not 75 

ceed after Notice of the Demiſe of the King. 

But here tis objected, That the Uerdict finds that the Archde⸗ 
con had no Notice. | * +. bas ot | 
 Janſwer, That the Conſecration of a Biſhop is a publick a 
yotozious Ak. & 


* 


* 
| {| 
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at all the Ccurt were of Opinion, That the Indudlon wos 
wholly vold, aud gave Judgment for Woolly the Dekendaut, and 
caid, Jt was a lniſterial A# in jure Epiſcopi, and like a Letter; it was after. 


ttomey to delivet Seiſin, which cannot be etetuted but in the wards Re: 
11 0 — that mood Antea 209. you ſedin the 


Exchequer- 


Quere, Whether this Juvgment” was not afterward reverſed Chumber 
in the Exchequer-Chamber: Ch. Juſt. 


Ent verlas Withers 


pe Cafe was, Debt againſt the Exectt0) upon a Bond of Aer 515. 
"the Teſtatoz, and tt was bzought in the Debet and Deriner, ; Keb. 5, 
ng a Devaſtavie in the Erecutoz. $49. 

The Defendant demurred: Fo? altho' ſuch Adton will lie, it Tow 496 
there has been a Judgment agatft the Executoz, yet no ſuch Adi - 2 Lev. 143, 
on has been upon a Bond; and tis hard upon ſuch a Surmiſe to 29, 825. 
charge the Executoꝛ in his own-Right. 

But on the other Side it was ſaid, That this differs not in 
Reaſon from the Caſe of a Judgment. and upon Nil debet the 

whole Yatter ſhall be bzought in Queſtion ; as whether the Bond 

was ſealed, '8&c ? And in a Caſe between Merchant and Driver, 

tued at Guild-Hall befoze my Lozb Hale, where it was brought as 

this; becauſe the Plaintiff could pzove no adual Waſting (as is 

neceſſary in this Cale) de was nonſulted,” But Hale took no Ex - 

ception to the Aﬀton; 

But the Court ſald That they would extend theſe Attong no 
further than they had been already reſolved ; and they would not 
agree, that an Executo2 ſhould be held to Bail upon a Sutmiſe Poffes 355 
of a Devaſtavit, and fo Judgment was given foz the Bekendant. 


Antea 9 
Pierce verſus Win. 


Rag but of the Gjand Seftions of Wales: The Caſe tipon 7 a 
= * — Gerdick was thus; N 'Keb. 7876 
Deviſe to one and to the Deſts Males of his Body, with a 
| Pro That ir de does attempt to alien; then immediately his 
| Cltate ſhall ceaſe, and another ſhall enter. 
The Deviſce in Tail made a Froffment, and he in Remainder 
atred, and Judgment wag given in the ©2ahd Seffions fo? the 
Frafee againſt bim in Remainder; - 
And the. Exrozs were efUgned'in the Matter in Law: And to 
Maintain the Errozs it was land, Chat it muff be agreed of all 
Hands, that a Tenant m Tall conly not be reſtrained from Atten- 
mg dy Fine 02 Recovery 4 any ulld, E dat in this Cale a bare At- 
1105 would be no Bieath, aecs wing to Corbet's and Sit A. 
ildmay's Caſe, &c. And alſo, That a Tenant in Tail might be 
{*Mraincd to alien by Feoffment oz other It which was nen, 1 
und ; 


* p . . j 
-0 * 


Jigs f. 79: 
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Antea 200, 


3 Keb. 800, 
8 10, 828. 
2 Lev. 209. 


2 Salk. 583. 


Raym. 419. 


Antea 252» 


ſhall be judged an Attempt, and how can it be tried? And when the 


and- would make a Diſcontinuance ; and here this P2oviſo impon; 
as much, and therefoze the Feoffment will be a Bꝛeach; toy thy 


fs an Attempt and moze. Foz, 


Firſt, In Conveyances, the Jntention of the Moꝛds of a Con, 
dition and the Subſtance is regarded and the Fo2m of the (ogy 


not ſo pyeciſely followed. As a Feoffment upon Condition, That 


the Feoffee ſhall give the Land in Frauk Marriage with the Daygj, 
ter of the Feoffo2 : This cannot be ſtridly purſued ; yet the geofy, 
muſt make a Gift as near as may be. Co. 1 Inſt. 217. Sg upon 
Condition to give the Land to a Layman in Frank-Almoign ; Bit 
this Bule holds (eſpecially in Wills) where the Intent is chicg 
looked upon. A Devile of all his Rents will paſs Reverſions upon 
Leaſes, and tho the Mos be here, P2oviſo, it he does attemyt 
to alien; tis as much as to ſay, Pꝛoviſo, if he doth alien, &c. 
- Secondly, Whether the Feoffment ſhall. determine the Eſte 
quaſi by Limitation, ſo that the Remainder⸗Man ſhall take imme. 
diately by Executoꝛy Deviſe 2 and that is very clear. Foz tho in 
M. Portington's Caſe in 10 Co. tis ſaid, That the Wow Condj 
tion ſhall not in a Mill be taken as a Limitation ; yet the Current 
of the Authozities ſince are otherwiſe. Mo HOGS 
But here the Court held the Condition void; Foz a Man tun 
not be reſtrained from an Attempt to alien: Fo2 non conſtat what 


—— Cos are ſo, there ſhall not be made another Soꝛt ol Can 
dition than the Will impozts. And fo the Judgment was a 


Osborn verſus Beverſham. 


Ebt fo2 Rent, incurred at two half Pears. 
As to one of them the Defendant pleaded non debet. 
And as to the other, Actio non; becauſe he ſays, He was ready 
to pay it at the Day and Place, and has been ever ſince; & proſen 
in Cur' the Rent, ideo petit Judicium de damnis. To which tit 
Plaintiff vemurred. ee I 
Fo? that he did not ſay, quod obtulit ; fo2 where the Time am 

Place of Payment is certain, Semper paratus is no Plea Wwithoil 
an Obtulit. 2 Salk. 624. we #5 e 

Fo 2 it was ſaid, That the Plaintiff ought to t. 
ply to a Demand. 1 Inſt. 34. 'Tis a good Plea fo? the heit i 
Dower to ſave his Damages to ſay, That he was always read? 
Raſtal's Entries 159. Semper paratus is pleaded without an Obt 
lit. Oo 1 Rol. 573. no Mention of a Tender. 
But then another Fault was found, Chat it was pleaded in Bir. 
whereas it ought to have been only in Bar of Damages, and not 
to the Action; and this was agreed to be fatal. n 366 


„ 


3 


* 
— _ Dt is a. af — ** * * # , *.M — 


— Mich. 10 29 Car. II. in B. R. os 5 
But the Court het the Plea to be naught ker dhe order Cale | 
7 5 Smar tel and Scholler. 92 


8 


1 


6 


if a | 
414 » 


Nan Ejectment upon a Special Qerdirt, -the-Caſe wa: Vaugb 26. 
A Ban deviſed his Land to J. S. after the Death of his Wife. 264 a 
dd after Argument the whole Court were of Opinion, That * 
].$. not being Hetr to the Deviſoz, there ſhould go no implied 265,6, „ 
Eſtate to the TUlife ; fo2 an Heir ſhall not be defeated; but by a ne. Cre. 75. 


E Keb. $1 » 

cefſary duplication. Poſt. 3. _ 
| £1 RO SLIDE JU 90} BP and. Poſtea 376. 
Fred and Frowee. | 18 Sid ugh 
nan REF Raym. 453, 


N Action ke Wows; fo2 that the Defendant ſaid of the T. Jones 84 
Plaintiff, He would have given Dean Money to have rob- } <> 525» 

bed Golding's Houſe, and he did rob the Houſe. e en 

After erdict, it was moved in Arreſt of Judgment, That the 

firſt Part of the Mos impoꝛt only. an Jnclinatton, and not that 

he did give any Money: And the Mods, Pe did rob the Houſe, 

ſhall be referred to Dean aß the laſt Antecedent; and not the 


ourt were of Opinion foz the Plaintiff, as was ad⸗ 


But the C 
judged where the Clozds were, He lap in wait to rob. Vide 
Cockain Cale fn 1 Cro. and in 4 Co. And the Court ſaid, That 
the Wozdg' might be confttued; That the Plaintiff offered Dean 
Voney, and he refuſing it, that the Plaintiff tobbev the Houſe 


t. iS . . * w # ” -4 EC 1 
. " , 
Smitly ver ſus Trac. 
— =. * 1 0 > <4 V. 


FE HI DA : | 3 335 145-4; Bie. OF 2 mn 316373 ©; . 
T* Caſe being moved again, the Opinion ok the whole Antes 30% 
Court was, Chat the Half-Blood ſhould tome in ko Di⸗ o, 
Ntibution upon the new Ad; F as to the-Ozanting of Avminiſtra; Molloy 376. 
lon, the being of Guardian, Sc. the Half-Blood may be taken 11 
un er of Kin, than a moze remote Kinſman of the whole Blood. i T. Jones 


| 0. 635. Ro. Rep: 114. Antea 307,316, Far . 
8 0 ' VE . ; q . * p 1" 7 5 t8 £63 ar). +0 * 
1 8 * , ; 2 2 ro 8 15 2 8 4 | 3 Keb. 669, 

ä | J—='s Cafe. II OV LEIS2 obo Wig | 730, 776.83 1. 


J Pigs bis Habeas Corpus: Cpe Return wan, That he was 
ommitted by J. S. J. N. T. k. (tu whom, and others, a Com: 
nnen of Bankrupt was awarded?) fot tefuſing to anlwer a Que: 
om put to him conterning the Bankript's:Eftate, & c. and ſo 
"mwilſas fuit in Cuſtodia hy a Murrant to the Omcer Virtute 
is przd', & hæc eſt cauſa captionis ſeu detentionis, 8c. 
— Counſel foz the Pꝛiloner took thte Exceptions to the Ke: 


1 x7 44 } 


/ 


“od.. at —_—l. P r 


HII. Anno 29 K 30 Car. IE in B. R. 


coz it ought to be & detentiotis. 


Poft. 327. 
3 Keb. 841. 


© Firft, Foz that there din not appent a ſufficient Quthozity: 70 
Captus, fo? that is the ufual Fozm+ Fon this is, as tf the Con: 


charged by the Court; but at the ſame Time was told by the 
Court, That he muſt anfwer directlp to ſuch Queſtions as wet: 


oz elſe. he was: ligble ca be committed. 
Felony, Oc. 


- a Diſcourſe of the -lacd Rebellion and choſe 
7 — bom Ghafing-cebſs (0 the Burver of the late King, io pie 
len 


nmicioſa 
tibus, & quent 
- omnes Status, non eſt Rebellioo 


the Everciſe and Adminifiration vr The Government, and not i 


lk dt erm. 


the Commiſion is ſaid to be granted to them and others, am 
then they could not att without the teſtz/fo2 the Return does nat not 
expreſs any Quorum, &c. in the Commiſſion. 
S Infteay of Oommiſſus in Cuſtodia, it nught to be 


mitment were bp the Officer that makes the Return. 
Thirdly, Hee eſt cauſa captionis ſeu detentionis, in uncertal, 


And upon the firt and laſt Exception, the Prifoncr was dx 


put to him, in oder. to the Dilcovery of the Bankrupt's Eſtate 


Note, By the beat. 4 of 's Gl: + 85 pankrupts, 0 is nk 


| pr = = < : * 1 - F a 
* 14 F . | 4 4 8 7 
1 " am; 1 3 iS ANT» COA CR fe $511 ff] 1 a 
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* 
1 


* Feri | Hartingtonts Coe " — e jo 
422 9353 40 n 

Ann ut oaks, 1 was preſented again him, fo? that he 1 

cioufly and traiterouf intending to ſtir up Sedition, an 

to create a Diſturbance between the King and his People, un 

Perſoris which Vt! 


quamplur utteravit & propalavit hæt verbu pe 
th, — noſtra ognfiſtebar de tribus 
enitet Ræbellio in Reguo, d foret Rebellio con 


Upon Not guilty pleaved, he was _ Guilty of Speak 

the precedent Cows, and not Guilty as to other Wows contair 
ed in the Jnfozmation. 

Jt was moved in Arvett ot dudgment, That Gubernatio ſignlfd 


— it;' which Regimen dor. 
Again, That it was Confiftedar; and to might relate to the 3f 
tons 02 $axons The,” ox to the late Putiitions of the Form ul, 
vernment amongſt us, and that to put theCUv2ds in Latin (with 
an Anglice) was not to be allowed ;''fo2 the Tranſlation migit" 
ther aggravate o2 mitigate the Senſe; and that ſuch a Pzeca® 
might be nee as well to the King, as the Defendant * 
| 3 


7 Hill. Anno 29 &c 30 er i mu __ ___ 325 

But thoſe Exceptions finding litrle Weight with the Court, his 
Counſel pzoceeded to juffifp; oz at leaſt to extenuate the Moꝛds, 
alledging, That the Relatfon was ſo great between the Ring and 
kopie, that to raiſe a Rebellion againſt the King muſt allo affer 
the other States, and this, whether the Ring be taken (as ſome 
would have it) as one of the thzee Eſtates z oz (as others) that 
the Lows Spiritual and Tempozal make two of the Eſtates, and 
the Commons the Third, and the Ring as Chief and Þead of all, 
as is the Stat. of 1 Eliz. cap. 3. where the Lozds and Commons 
call themſelves the Queen's Obedient Subjects, repzeſenting the 
thiee Eſtates of che Realm of England, and ſo is 4 Iuſt. 1. 7 
But the Court ſuppoſing that the Cows did tend to ſet on 
Foot that Poſition upon which the Mar (levied in 1641 by the 
two Houſes againik the Ring) was grounded, were much dilplea⸗ 
ſed, that the Counſel would pꝛetend to defend them, oꝛ put any to · 
lerable Sende upon them. | . 

Jt was alſo inſiſtev upon by the King's Counſel, and agreed by. 
the Court, That the antient Pzecedents, and many later alſo, were 
uled to expreſs the Mos in Latin, and this purſuant to the Sta- 
tute of E. 3. which requifees, that their legal Pꝛoceedings ſhould 
be in Latin; and ik the Moos were not ſo elegant, pet they 
would ſerbe in an Jtifozmation, &c. where tis rather choſen to 
= A. _ agreeable to the Phzaſe of the Law, than to Tul- 
78 ons. 171 

And ſo the Court (Wylde being abſent) delivered their Opinions 
ko the King; but took Time to ſet the Fine, and immediately 
committed the Defendant (who befoze was upon Ball) as the 
— is when Judgment is given, altho no Fine was ſet, 

327. 705 


Anonymus. 


. 
* - 


1 bas ſaid by the Court upon an Jndidment againſt one fo2 3 Mod. 21. 
1 Refuſing to tane an Appenttce dound by the Church-wardens fn. 4 
and a Juſtice of Peace accozding to 43 Eliz. that in ſuch Caſe a 171 u 
Yan cannot be compeſted to accept an Apprentice. R 


Paget verſas Dr. Voſſius. 


Thie. 26 Car. 2. Rot. 383. Jn an Ejectment/apon a Special 2 ler 191. 
 Uerdice the Caſe appeared'to be thun: Jug. 
12 Brown by Welt veviſed certaſi' Lands to Dy. Voſſius, the = Mod: 223. 
an ant, (a Dutchman) during bis Exile from bis Country; . 35, 
de if it would pleaſe So to reſtoze him to his Country, o; that 

He ret die, that then the Lands would go to the Lady Mary 

;  -nghain in Fer, who wins! the Lellor of the Plaintiff. 


802 


me © —— '”” x Ras wr we 


Jt 


* 
—— 


the 12th Day ok January, Anno Eliz. 5. in which Trade the in 


It was found, That at the Time of Baking the Will, any wh 
.Death of Dꝛ. Brown, there. was Mar between England and the 
States General, and that the Doctor was fallen into Diſpjeacy, 
with the States, and that they had taken a.JPenſion from him g 
140 1. per Annum, and. that by Reaſon: thereof he came ohn: 
But did not find that he was exiled by any ad of Stale, and thy 
the Mar was nam ceaſed, and that the Docto2 might return, | 
be pleaſed ; but it did not find that ther bad reſozed him tu ji 
I eee e nil 3 eee ee e 
Atter vivers Arguments on both Sides this Term, Judgment 
was given fo2 the Delendant by the whole Court. 
: Fox they ſaid, There was a voluntary and compulſoꝛy Etile, 
and in Regard:he was not exiled by any publick Edit; the Cl 
- muſt be underſtood of a voluntary Abſence: from his County; 
And the Jury found, That thoſe Matters which dꝛove him aug 
did ſtill continue, (viz.) The Depziving him of his Penſion, 
Nota, Exilium is a Mod known in our Law, (viz.) hen dl 
lains, by hard Uſage, are conſtrained to depart from the Wang, 
And ik it be objeited, That this durante Exilio is a void Limits 
tion, as being of unknown Sende in our Law, tis (iff againf the 
 Leffoz of the Plaintiff, and then ſhe cannot clatm until the Dole); 
Death, and in the mean Time the Deſcent muſt be to the har 
at Law. Exilium, quaſi ex. ſolo; that is, As ik it had been inn 


During his Abſence from his Country, 


 , » The King 2e-ſas Plume, + | 
2 Lev. 206. T TE was indicted upon the Statute of the sth or the Quren n 
3 Keb. 816, that he had ſet up, uſed and exerciſed artem, myſterium ii 


. 346. manual. occupationem Pomarii, Anglice, of a Fruiterer, bring i 
2 Show. 155, Trade, Myſtery, 02 manual Occupation uſed in this Kingdon, 


Plume was not bzought up by the Space of ſeven Yeats, &c 
to this the Defendant demurre dd. 
Foz that it hath been held; That the Statute extends not to! 
very Trade, but to ſuch an one as requires Art and Skill, an) 
therefoze not to a pemp:dꝛeſſer, as in 1 Cro. ſo in 2 Bulſtrode 18 
noꝛ to a Pippin⸗monger, as in 1 Roll. Rep. 10. And ſo a Gardintt 
- hath been reſolved not to be within the Ack. In the 14th ol this 
King, the Jndi#ment was fo2 the Trade ok a Barber, but no Jud 
ment given; (but others ſaid, That in that Caſe Judgment va 
© fop ahe King) 50527. deen e ee ee ee, 
On the other Side it was ſaid, That the Queſtion here is mn 
ok thofe which ſell Appleg in Stalls; but the Trade of a Frult!tf 


is well.known, and they are incozpoxated in London, — 
3 "0 


55 All Anno 29 & 30 Car. II. in B. R. 327 


requires much Skill in Sozting of Fruit, and in Judging the 
1 thereof, 
t the Coutt inclined foz the Defendant, But being inkoꝛm⸗ 


dy the Counſel foz the King, ks N were many Pꝛecedents, 
- * — A. 346. 0 


Harrington s c. 


Arrington was again brought up, and the Court fined him a Ates 344 
- Thouſatd Pounds, and awarded that he ſhould recant the 
tows in ſuch Cows as the Court ſhould direck, and to find 
Suretics f02 his Good Behaviour fo2 ſeven Pears; after which 
he ptoduced-a:CUrit of Erroz returnable before the Lo2ds then Sit- 
p ting in Parliament, and pzayed that it might-be allowed, and 
! that he migbt be admitted to Bail. 

Che Court ſaid, That they allowed the kli, but would ad⸗ 
1 N they _— Bail bim 02 no, and ſo remanded bim 

to Pulon. 


10 1 — | 2 


[ an Almut. Battery and Wownding, the Plaintiff after has 
dict moved the Court fo2 an Encreaſe of Damages; the Court 


ſaid they could not do it, ik the Wen bene was not. bn the 
Declaration, | 


4 5 ? $- « . PR P - ” 
14 | 4 y 
75 15 


| by bd 752 Clark? c. voy 


Jen an Habeas-Carpus to the Map voz, Kc. 4 PR u 3 Keb. 764, 
Cuſtom was returnen to disfranchiſe,, and commit a Free- Ves 30. 
man (0: Speaking oppꝛobzious TWWowds of an Alderman, - | = Lev. 200. 
be Court laid, They. might fine-in ſuch'Caſe, but the other Il. 46. 
Cuſt would not not hold, notwithſtanding the Act o Confirma- 
0 dane born Cuſtoms, which does not n: to nareatorable 
261 4802 n F 


07. 


4 wy # | | 14: 28 
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Termino Paſchs, Anno 30 Car, Il 
In Banco Regis. 
55 Anonymus. 


Afitea $4. 118 — and Feme, f62 Beating 6 


\ 


2 Mod. 66. them both. © 1 
: Show: 996 Upon Wee guts; the Gerbit Bas Gay fo much Dama, 
_ **  fo2 Beating the Hugband, and ſo much fo2 Beating of the (nit, 
The Court laid upon a Motion to arreſt the Judgment, Thy 

the Plaintiff might releaſe the Damages foz Beating. of hun 


and take Judgment foz the other. 
= | The King verſus Mead. 


M Inkoꝛzmation was bzought againſt him, upon the Statut 
X of 17 Car. 2. which reſtrains Non ⸗contoꝛmiſt Miniſters fron 
tnhabfting within five Miles of any City, Town-Copponate 07S 
rough, that ſenvs Burgeſſes to Parliament, 8&&c. 
— Qerdict fo2 the King, it was moved in Arreſt of Ju 
ent. ET i Ai 
Firſf, That the Place of his Habitation was alledged to l 
within five Miles of London; but it was ſaid, That London ſent 
Burgeſſes to Parliament, which not being in the Recoyd, the 
Judges were not ta take Knowlevge of, Sed non allocatur; 
Jo the lat Cows of ding Burgefſes to Parliament hall 
Daw. be referred only-to Bozoughs:; and there the At reſtrains then 
doi _ on in Cozpontions,. 8:c. th ſuch Coppozations is 
Secondip; It is altedxed, That the'Town. where the Del 
vant dwells is within five Miles; but not that the Place of þi 
Habitation in that Town was ſo, and therefoze may be intend 
to be moze remote. 
Thirdly, There wants Vi & Armis. Sed non allocatur, ſa 


Judicium pro Rege. 


Termino 


„** 


Termino Sanctæ Trinitatis, Anno 30 Car. II. 
In Banco Regis. 


bangen This Term Sir vichard Rainsford mag re- Antea 295. 
M moved, and Sir William Scroggs, one of the Juſtices *** 354. 
ol the Common 1 257 wa mane 2 * Juſtice 
of w_ king 8 Deuch = 


 Hoyel verſucr Reynolds, 


N PEE fox Fiſhing in bis ſeveral Piſcary, and fo2 Taking T. jenes 199; 
| j twenty Buſhes of Dyſters there duch a Day, continuando piſ- 
— pd from the ſaid DAP to the Time of the Action 


* Rot pleaded, and 4 Uerdic fo2 the. Plaine, ( ances 274 
as moved x ef of Judgment, That tbe Fiſhing in the Con- 1 S 16. 
| tinuando was altogether incertain, not expꝛeſüng the Auantity 02 462, 493- 
Quality of the Fiſhes as it gugbt, accoding to Playter's Caſe, ; 3 Salk 359 
5 Co. and of this Opinion were Wylde and Jones. 
Du the Chief Yubice inclined $0 think it well enough, aud ſaid . * 
Playter's Caſe had not been bery well 8ppzoven. of late ears, and 5 
that is, that tis neceſſary ta expreſs. the Kind of the Fiſhes, which 
has been held 2 and he 2 why it might nat be, 
a vel as an Indabitatus Aſſampſit pro diverſis mercimoniis. But 
waa Judges ſaid, che it was Keaton it oylp be os the Chief 
Juſtice ſaid, pet they knew not ha to depart from the Juthozities 
in the Peint, and that Playter's Caſe Had remained en. Sed 
er- enen quod quer nil cap. per Bil. 2 Jones weer, 
a 1 Fila Wenn 453 6 
Knight ond rauh jd runs. . d 445! 
N Deke ta: Rent ogainff an AGruer of A Leber, 93 | F. Jones 199: 
13 The Defendant pleaded, That belege the Action wovght be 395 
* over to J. S. and thereof gave Notice to the PlainKiff, 
The Maintiff replied, Thatihe fill kept the Roſſetion, and had 
made the Aſſignment by Fraud to diſappoint him, &c. To which it 
dodemureed, fo2 it was ſaid, That Freud was. nat overegble in 
this Caſe, neither by the Comman Lam n02avy Statute. - | 
But the Coutt dnclined that it might, Jus it ſutb n Pꝛactice Potc« 331. 
Suid ab tain, the &efſoe might be hindered perpetuoly of dis Ain 
: Deir, by making Aliguments:to Perſons:unknown. An Exe- 
thi confeſſes a Jupgment, which is lawful fo: bim to do; pet 
is map be averred te le entred on kept on ont by Fraud, 1 — 


F 14 


„„ 
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Irin. Anno 30 Car. II. in B. R. 


Antea 212. 


to pap the Debt ok a Stranger, becauſe tis in the Nature of n 


1 Roll. Ab. 
373. 


Vid. T. Mo. 
839. 


2 Lev. 227. 


Ch. Juſtice 


Jones 108. 


Attton wall be byokight upon ſuch Promiſe, &. 
2 : ; 


that by the Common Law which hates all Frauds, Sed adjornaty, 


granted the Pzohibition: Fo2 where Damages are uncertain, the 


Vide Cro. Jac. 220. Yelv, 151, 2. 


inn 


Poſtea 33 2 I 
WAYS aha Anonymus. 


A P2obibition was pziyed to the Counſel of the Marches, in 
| that they p2oceeded upon an Engliſh Bill there again the 
Dekendant; ſuppoſing that he had pzomiſed upon a Conſideratig 


Action upon the Caſe, and conſiſts meerly in Damages. And , 
tho many Ptecedents were ſhewn- of their Proceedings in ſug 
Actions, and the Statute of 34 H. 8. cap. 26. that they ſhould ty, 
termine ſuch Caſeg as were heretofoze accuſtomed and uled, &. 
as ſhould be aſſigned to them by the King's Majesty; and it was 
pretended that this was within their Inſtructions; pet the Cone 


cannot be ſet in a Court of Equity but by a Jury. In Debt, bs 
cauſe the Demand is certain, the Courts here have Cometimeg 
aſſeſſed Damages without a TUrit of Enquiry, but never in Tee 
paſs 02 Actions upon the Caſe, which lie wholly in Damage, 


© a= VS3z25S ASD = FS) 


l the Paiſoner- ozdered to be tcemanded. 


Twiſden ſaid, The Return ſhould have been firſt filed, and the 
Paiſoner committed to the Marſhalſey, fox otherwiſe the Cant 
have no Power over him, and he cited 1 H. 7. Humphry Stafford 
Caſe, who being bzought to the Bar upon an Habeas Corpus by 
the Lieutenant ok the Tower, was committed to the Marſtulſey, 
and afterwards remanded to the Tower; but the other Judges 
differed as to the Commitment, and ſain it was not neceſſary is 
keep the Paiſoner in the Marſhalſey until the Matter was dettt- 
mined, but he might be ſent krom Time to Time to the ſame P 
ſon, and bzought up by Rule of Court, until he is either ballen, 

diſcharged oꝛ remanded. ' And ſo they ſaid it was lately done in t 


+  Gilmore'verſ#s Shuter. Paſch. 30 Car. 2, Ro. 463. | 


T JF Pon a Special Uerdict the Point was, Chether a Pam 

made upon ſuch Conſiveration as by the At of 29 Car.2.t0 
prevent Frauds and Perjuries, is requiſite to be in CUriting ſign! 
by the Party to be charged therewith, being made before the 241 
of June laſt, but the Action bzougbt after, be within the Reffraini 
of the Act which ſaith, That from and after the 24th of June, 1 


And 


Trin. Anno 30 Car. II. in B. R. 3 31 


am it was reſolved, That the Cale was not within the Act, 
which did not extend to any Pꝛomiſe made befoze the 24th of June. 


The King: verſus Sir Thomas Fanſhaw. 


JR Thomas Fanſhaw and others were indicked fo2 not Repair⸗ 3 Keb. 85+. 
ing of a B2idge, which it was alledged they were bound to 

Ratione Tenurz of ſuch Lande. 

Sir Thomas Fanſhaw pleaded, That he was not bound to re- 
pair Ratione Tenuræ, and found that he was. 
Arreſt of Judgment it was ſaid, That the Uerdi# wag not 
yucſuant to the Indictment z foz therein tis alledged, that Sir 
Thomas Fanſhaw and others were bound to repair Ratione Te- 
nurz; and the Cerdiit is, that Sir Thomas Fanſhaw Ratione Te- 
nurz, Nc. Reparare debet Parietem przdia* modo & forma prout 
Inditamentum predia' ſapponitur. 

Sed non allocatur; Fo? each of them may be bound to repair 
fo} their reſpetive Lands, and they muſt get Contribution by the 
(Urit de onerand' pro rata portione,., 1; - | x 

Secondly, Jt was ſaid, that tis Ratione Tenuræ, and not ſain 
dur, and this was (aid to be naught. - Noy's Rep. 93. * 

ded non al locatur; F02 the Pꝛetedents are generally ſo. | 


| Parker Ca. 


mn to reſfoze-an Attozney to his Liberty of Pqzatiing Antes 77,82. 
Una Court within the County Palatine of Cheſter was te⸗ 8 3345 
turned, That the Court was holden befoze the Chamberlain, 0d. 404, 
Ace Chamberlain, Baron, oz the Deputy of the Baron, and 4 
that at a Court |befoze. the Baron s Deputy, he ſpoke contemp- Raya. 36, 
tuous Wozds of him, whereupon he ſuſpended him from his Pia. 54. 

te, & quod non aliter amotus fuit. Upon Exceptions offered f 3 
to the Return, The Court held it a good Cauſe of Suſpenſion, 

and odered a Submiſtion to bim that received the Affront in open 

Court, befoze he ſhould be reſtozed, FOG 


Knight, &c. verſus Freeman. 


Toe Cale upon the Averment of Fraud, upon an Aſſignment Antea 329. 
. by the Aflignee of a Leſſee was now moved again, and hy * 361 

Tviſden, Wylde and Jones, againſt the Opinion of Scroggs Chiek 

» Judgment was given fo2 the Plaintiff, (via.) That Fraud 


in uch Caſe might be averred. Antea 329. 
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1 Sid. 223 IN Ejeftment, it was debated, Uhether Tonfeffion of Leaſe 

Antea 248. Entry and Duſter would ſerve, where there ought to hun 

been an actual Entry upon the Title, as in the Caſe of a Com 

tion broken, oz the like? And the Dpinion of the Court inting 

| That it would not, tho' my Lozd Hale was ſaid to be of ance 
Opinion, Antea 249. 1 | 


ttt. Ah. da ER — . . 


* 
3 * D ———_ * A 4 *> ACSC 26 an ts. * a4. as at 


Termino Sancti Michaelis, Anno 30 Car, II. 
In Banco Regis. 
Dutton verſus Poole. 


Antes 6, 7, os principium ante, Mich. 29 Car. 2. Jt was now thc 
„ again to ſtay the Judgment. by Saunders, who argued, Thi 

3 Lev. 139. the Action could not be maintained by the Plaintiff; fo) th 
4 Jones Father whoſe the Tlood was, could only bꝛing it; foz it will k 


3 er 786, agreed he might have releaſed it, oz by Cutting of the Wog, 
* might have taken away all Right of Action. fi 


Again, It does not appear by the Kecozd that the Def 
was Heir, and fo no Benefit by the Fozbearing to cut the un 
Rookwood's Caſe cited on the other Side. x Cro. 163. 1 Leonard 
192. fs, that the Pꝛomiſe was made to the/younger Byothers, un 
_ the Conſideration that they would Content; but here the Piantf 

Who was to have the Boney, had no Share in the Confiveration 0 
 meritozions Act; as where the Father pzomiſes J. S. it his Son vil 
=. Marry his Daughter he will give him 10001. the Son may bing 
| | the Aﬀion, becauſe the Conſideration. moves from him, Het! 
| Rep. 20. the Caſe was to this Effect, A Man p2omiſes a (oil 
whom he was to marry, upon a certain Tonfideration. That iff 
had a Son by her he ſhould have a Term, (whereof the Tom 
was then poſſefſed) and ik it were a Danghter, che ſhould hub 
- the Molety of the Goods, &c. they intermarry, and after (lf 
Death of her Hus band, the Daughter bom between them bzings4l 
AFion again the Executoz of the husband; and reſolved, Chit! 
would not lie; tho they did not think the Agreement made 
the Mike, to be diſcharged by the Inter marriage, but only ſuſpe 
ed, which is a Quæte in my Loꝛd Hobart; Pet the Daughter® 
ing no Party to the Pꝛomiſe, oꝛ to the Conſideration, cone 
4 | 


36. 
Raym. 302. 
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Mich. Anno 30 Car. II. in BR 333 
jzing an Action. The Caſe of Norris and Pine befoze cited 18 
fronger, fo2 there he that made the Promiſe had a Benefit, to2 it 
was in Conſideration of Marriage, | bh 4:64 

On the other Side it was ſaid, That tho' it doth not appeat 
that the Defendant was Heir,” yet it map be intended after Uer- 
die; however tis not nudum pactum, to; if the Defendant had 
no Benefit, pet there was a Reſtraint upon the other, and that 
is Conſideration enough. And fox the'Objetion of Releaſing, 
that holds; whete J. S. pzomiſes J. N. if his Son will matry his 
Daughter he will pay him 10001.” J. N. may releaſes but tig 
doubtful whether he can after -Barriage, becauſe then tis veſt@ 
in the Son, as Scroggs Chief Juſtice ſaid. 1 Roll. 21. The Uncle 
ol an Infant delivered J. S. 12/1. who pzomiſed to. pay the Infant 
when he came of Age, and the Action was well bought by him 
after his age. So Goods told to A. to pay 10 l. to B. B. map 
fue. Vide 1 Roll. 32. Starkey and Mills , 
- The Court ſald, Jt might be another Caſe, if the Bottep hay 
been to have-been-paid to a Stranger; but there is ſuch a Neat- 
neſs of Relation between the Father and Child, and tis a Kind of 
Debt to the Child to be pxovided fo2, that the [Plainttff is 
conceened.. And ſo by the Opinion ok them all, (viz.) Scroggs, 
Wylde, Jones, and Dolbets, Judicium pro Querente. ' Antea 319. 
This judgment was affirm' d in the Exchequer, 2 Lev. 212. Raym, 
393. e % tt nt 307 nee 533513! ot (1 

50 3145-5 : Arty” 


| | 62 3; Nig $0939.03 n eee 
A Prohibition was pzayed to the Sheriffs Court of London ; Abtes 3, 
I fo) that an Action Was there commencey, 7e which the De. 2%; 15 
fendant pleaſed,” That the Cauſe of: anten did not arile within the 37. 
Jurtzdiion, and offered to wear his — tun it was -refuley. 
The Counſet-foz the Plaiatiif objeted ogatat'the Pꝛohebttion, thut 
the Plea cume toe late, fo? it was wfrer an Jmpartaice; . But tt 
being poveo by/Afidavit,: that the Pen was tenvered wiehin tus 
Days after the Declaration was delivered, and that immediately. 
Upon the Declaration, there is an Japarlance k“ 
Courſe, the Court granted the Pzohibition, and latd that the other 2 114. £14. 
Side might demur, if they thought fit; fo the Liberty of the Sub- 
ect was infringed by Bzinging him within a pzivate Jurisdiction, 
uhen the Batter ariſes out of it; and Attoꝛnies in ſuch Places 4Lur# 511, 
ate ſoz to adviſe no Plea to the Jurisdiction, no2 that none 
all be put in by them. 
. and wheteas twas ſaſd, That the Party had not Prejudice, _ 
be might remove his Caſe by Habeas Corpus; © _ 

11 that the Court anſwered, Coming by Habeas Corpus Bail 

de put in above, tho' the Cauſe otherwiſe did not eequire it. 


+ 8-8 Note, 
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- Rayn. 330. as limited; but he had a. Son at the Cime of the Death of che 


— — 


Inſtit. Leg. Note, Jt appeared here, That there was no Defence made in 
455, 436 this Cauſe to the Jurisdiltion, and Co. Inſt. was quoted, that 
Dekence ſhould be made tho” not full Defence: But the Court 


ſaid, It mag not necefſary, and that Precedents were otheriy, 


.eſpectatly where the Court have no Jurisdiction of the 
'vtherwile where not of the Perlon. = | 


| | James vegas Richardſon. 


N Ejectment, the Caſe Upon a Special Uerdi# was thug. 
Chief Juſt. A. deviſed the Lands to B. and his Heirs during the Life of 
Jones 99, J. & and after to the Heirs of the Body of R. D. now living, and 
2 Vent. 311, £8 ſuch other Heirs as Would after be.bozn; the Deviſee fo yin 
2 Lev. 232. 4evied a Fine in the Life of him to whoſe Þeirs the Remainder 


Vitter, 


FA Keb. 832. 
ollexf. 457. 


Teſtatoz, The Queſtion mas, Whether it was a contingent Re. 
mainder, the Conſequence whereof was to be deſtroyed by the 
Fine, o that it was veſted in the Sen? Scroggs, Chief Jultice, 
"Wylde and Jones held it a Remainder veſted by Reaſon of the 
Cows (now living): which was a ſufficient Deſignation of the 
Perſon that was to tale in a Mill, tho impꝛoper fo call him 

- Heir: But Dolben,; contra, fo by this Ceuſttudten the beirg, 
bon after; are excluded,:'and the would take but an Eſtat? 
foz Life, tho it were deviled to the Heirs in the plural Number, 


T. Jones 99, Note, Upon a Crit of Erroz-in-the Erchequer-Chamber, this 
Raym. 330. Judgment was reverſed. Hill. 31 & 32 Car. 2. 
Wm. FF x1 78 14 * 7733 Ny, ny ett © Tr (£57; . g 
-  .» Afterwards as the Lom Chiet Juſtice Jones in the Margin of 
dis Bepozts to this Case, fol. 99, 100. ſays, Chat this Caſe 
I x Jac. 2. was wougbt intg Parliament by a Crit. of Erro upon 
Rayn. 330. the Reverſal in the Gxcbequer:Chamber; and the Reverſal in the 
z Vent. 311 Judgment given by the Court of King's 'Bench-alfirmed. 


Burchett 


and Durdant, where an Eje&ment was brought on the ſame Title by the Heir of Geo. Durdant, 
and Judgment was given for him in B. R. which way afira'd in the Exchequer, which ws «> 
rm d in the Houſe of Lords, and 2 Lev. 23%ſ 
| e441 ion 4 #7} 228 $40104{3 4303-7 
| | | bd | 158. | 1 + 4 73 
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} F 2G: 33} 

mii fil) fit 34 9648 

| CE 303 $63.3: 01) 26017 enn Las 

2 J "265 | Tit, 3-9 Anf $3100 


* 


* 
- 1 ö 4 | 6 0 W. „ : * * 
Ne a n eme 0944115 116d Termino 
2 þ 94 L 1 G 2a d 7 . +* el 47 
1 * 4 3 b 1 2 4 
” = Py o 9 W 2 1 


| Wit: - £5136 14 4 


- 
- oc am A@2m_RX_ _ — - 


Termino Paſchz, Anno 31 Car. Il, 
In Banco Regis. 


Mandamus was p2aped th the Eccleſlaltical Court, to grant . 50% 
A the Pzobate of a Mill under Seal, ce. 42448. 
The Caſe was, The Executoꝛ named in the Mill, hav 
taken the uſual Dath, and then refuſed, (but after a Caveat entered) 
and another endeavoured to obtain Letters of Adminiſtration; the 
Executo2 came afterwards to deſire the Mill under Pꝛobate and 
conteſted the Gꝛanting of Adminiſtration: Mhich was adjudged 
againſt him, Cuppoſing that he was bound by his Refuſal. 
And after an Appeal to the Delegatas, this Mandamus was 
ed, and granted by the Court; fox having taken the Oath, he 
could not be admitted to tefuſe, and the Eccleſiaſtical Court had 
no further -Authozity, and the Caveat did not alter the Caſe. * * 
Note, The Dath was taken befoze a Surrogate; pet it was all 
4 MING ne Anonymus. 6 er | 
og BIDS el G3 £6435 ) BN INT ooh inn, e 2607 | 
Prohibition was pꝛaped to a Suit fo2 Tithes upon the Sug- Antes 468, 
geſtion, that the Lands out of which they were demanded lap 
out of the Pariſh, and the Bounds of Pariches ate triable at the 


Common Law. OE 
© Vutthe'Court denied the Pꝛohilition, becauſe'it'did not appear; 
ea thereof had been eren in the Gelegen Coure. | 


' 
4 * 
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3 Anonymus. | 
hen I 1 3 Un oF | 4 Kis: . 
A Pubibition was-pzayed to ſtap a Suit againſt J. S. Leſſee of 
aRectozy, out of which a Penſion was demanden. It was 
peeted, That the Low Biron had thꝛee Parts in four of this 
Redo, upon which the Penſion was chargeable, and that the 
Wilt againſt one alone ought nat to be, as in an Atze fo2 a 
Unt charge, all the Terre-Tenants art to be named, and here 
de Patty has an Election to due a Writ of Annuity, und if lo, 
mult have named alt that han been chargeable. | : 
Curia. *Tis true, in our Law it were a good Plea in Abate- Antea 3, 120, 
ant; but perhaps their Law and Courle is otherwiſe; And here C. , 
15 have Jurisdidion, and may pzoceev accopding to their own 27 
vom 02 if not. you may have an Appeal. Mpereupou a P20- 
\Vition was denied. 1730 "1 | I Vf; © 3 K . 
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Antea 309, I an Habeas Corpus and Certiorari fo the Body of J. S. 41, 
* bad been impꝛiloned foz not paying of a Fine of 20 l. ſet at the 
Quarter - Seſllons, the' Return was, That he being Conſtable, am 
demanded by the Court to pzeſent an Highway, which was ſg 
befoze him by two CUitneſſes tu be out of Repair, ſaid in Con. 
tempt of the Court, That he would not pzeſent it: Foz which 
and certain other contemptuous Mods the Fine was ſet. 
The Counſel fo2 the Pziſoner moved, that it might be fig: 
Thich was done. 

The Court were of Opinion, That the Fine was not well, 
£02 Conſtables are to pꝛeſent upon their own Knowledge, aq 
the two Tlitnefſes ſhould have been cartied to the Grand Jun; 
-fo2 the Conſtable was not odiiged to p2eſent upon their Ce 
mony. This Court is to judge of their Fines, whether withog 

Cauſe, 02 to mitigate them when exceffively impoſed 5. and in 
4 contemptuous Mos the Return is ill, becauſe not expxiſm 
On the other Side. it was payed, That the Return might be 
amended, fo2 he had ſpoken oppzobtious Clozds; but that could 
— ＋ admitted after the Filing. And ſo the Party was di 


4 f 399; e eee HOW | 
T was moved ta quaſh an Oder of Sefllons, foz the Keeping 
Firff, That it doth not appear that the Child was bonn within 
124, 4 . Secondly, 'Tis to allow ſo much weekly until the Child is 
1 8d. 223. eight Pears of Age; whereas the Statute gives Power to make 
7 Mod. 20- à weekly Allowance while the Child ſhall be chargeable. 
122, 2:62 Thitdly, The-Oxver was, at eight Years old to pay 51. the 
257z &c. Binding of it out. Di al RANTING 203 O07 ; n 
But the Court would not quaſh it; foꝛ they ſafd it was impl. 
by ſaying, Jt would be chargeable to. the Patiſh, that it was bon 
therez and twas apparent it would cauttnus chargeable air 
long as they appointed the Allowance, and they might ode; 
Sed Quzre;; F u Sum in grofs ought not to be ſet, but! 
CU 
And the Court ſaid, they muſt ſhew that reſpert to Juſtices 
the Peace, who ſerved the Country at their own Charge, 4s 


too nicely to examine their Dees. — 
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Rr02 upon a Judgment by Nihil dicie given in the Common 

Pleas, where the Adion was fo; Wozds, which in the Decla⸗ 
ration were laid thus: That the Dekendant ſaid, Quidam J. 8. 
(which was the Plaintiff's Name) Innuendo the Plaintiff was, 8c. 
 TheErroz alügned was, That there was no Averment that theſe 
Woꝛds were ſpoke of the Plaintiff, fo2 there might be moze of the 


Name. 7 

But Holt fo2 the Defendant ſaid, The Innuendo would help Innvends. 
that Fault; and he cited the Caſe of Robotham and Venlecke in Mag VIE. 
3 Cro. 378. where the Plaintiff declared, That he had made an Hd. 2, ;,4;, 
Oath befoze a Judge upon certain Articles exhibited fo2 the Good 468. 
Behaviour; and the Defendant to ſcandalize him ſaid, He made a l. 65. 
falſe Oath, (Innuendo the (atd Path befoze the Judge) where it Al. 32, 92. 
was held, That the Innuendo was ſufficient to aſcertain what . 
Oath was meant. | + Show $04, 

But the Court teverſed the Judgment fn this Caſe, and ſaid, 41 
That not ſaying in the Declaration that the Nozds were ſpoken 
of the Plaintiff, it was not ſufficient to bing that in by an Innu- 
endo, which ought to have been averred; and it is the wozſe, 
he Bl = * quidam J. S. which tmpozts another Perſon than 

ntiff, | 
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Anonymus. 


EI to tevetſe a Judgment given in the King's Bench in Poſes 34s, 
lteland, in a Pꝛohibition, where the Jſſue was, Whether he 35* 362. 
poſecuted in the Court Chziſtian after the Pꝛohibition? And it 
was found fo2 the Plaintifk, and Damages aſſeſſed to 100 l. and 
545 miſis & cuſtagiis. . > ra 
nd now the Erroz was aſſigned in the Judgment given, which Raym. 387- 

was, That the Plaintiff ſhould recover damna dice per Jura- | 
fores aſſeſſ. ad 100 l. nec non pro miſis & cuſtagiis de incremento 
pur Ga adjudicat 20 l. omitting the 6d. Coſts given by the 

On the other Side it was ſaid, That damna prædicta in the 
Judgment included all, and the ſaying 1001. was but a Biſcom- 
vitation, Et adjornatur. Poſtea Hill, 33 & 34 Car. 2. 362. 


How 
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- 


T. Jones 
110, 205. 
Poſtea 339. 
2 Show. 57. 


3 Mod. 317. reſerving the antient Rent. 


Special Uerdict was found to be made of the (aid Lands inter z. 


Antea 309. 


How verſus Whitfield. 


Fine of certain Lands to the Ute ok J. S. fo2 Life, and ate 
to his Executoꝛs and aſugns fo2 eighty Years, with Powe, 
to the Leſſee and his Allgns to let Leaſes fo twenty-one Pears 


After ſeveral mean Alignments, the Aſſignee of an Erecuto) of 
an Aſſignee made a Leaſe fo2 twenty-one Years, which in the 


lia, - reſerving proinde fix Shillings per Annum, and found that 
ſix Shtillings was the anttent yearly Rent fo2 the Land. 

The Court ſeemed to be of Opinion, That an Aflignee after (4 
many Removes might execute this Power, fo2 it was couple 
with an Intereſt, and annexed to the Effate, tho' to be conſtrug 
firitly; but in regard the Leaſe was made of the Land inter ala, 
reſerving proinde, &c. in Caſe the Reſervation Chould be taken to 
be fo2 the whole Land, then it was not the antient Rent reſerve 
fo this; and upon that they doubted, Et adjornatur. Poſt, 33) 


Anonymus, 


N Jndictment was quathed fo2 Cant of addition: Fo! th 


Court ſaid, No P2oceſs ought to go out thereupon, becalle 
the Party cannot be outlawed. 


| 8 Anonymus. 


N an Habeas Corpus the Return was, That the Party was ti: 
upon an Excom Cap . 1 

Jt was moved, That the Party might be diſcharged, becaule 
upon Search it appeared that the CUrit had not been entolled it 
this Court; fo2 ſo it ought to be by the Statute of the 5th of tie 
Queen, tho' the TUrit iſſues out of Chancery. Be, 
The Court doubted, Thether they could diſcharge him upon! 
Potion, 02 that he ſhould be dziven to plead this Batter? Aut 
bas ſaid the Courſe had been both Clays, Vide Parker's Cit, 
3 CIO. 553. | | 

But the Party was afterwards diſcharged; ut opinor.- 
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Herne verſus Brown. 


Court, . 3 | 
he Libel ſets out, That a Tar has been made fo2 the Re- 


pairs of a Church where the Defendant inhabited, and was to 


make him pay his Proportion. To which they required his An: 
ſer, (viz.) Chether he had paid, &c. ; 925 | 

The Suggeſtion was, That the Party had tendered his An- 
ſwer, but the Court had refuſed it, becanſe it was not upon Dath, 
and that the Ecleſiaſtical Court cannot tender an Dath to the 
Party ſued, niſi in cauſis Matrimonialibus & Teſtamentariis. 


But the Court, aftet hearing divers Arguments, denied the ea; 


Prohibition ; fo2 they ſaid, Jt was no moze than the Chancery 
did, to make Defendants anſwer upon Dath in ſuch like Cales. 


— 


Termino Sanctæ Trinitatis, Anno 31 Car. II. 
In Banco Regis. 


How verſus Whitfield, antea in ult. Term. 


tie in a Cloſe containing five Acres. 


in Dominico ut de feodo talliato, Ge. | 6 0 

The Plaintif replies, That the Fine was firff, ta the Uſe of 
J. St Life, the Remainder to his Executozs, Aominifirators 
and Aſſigns fo2 80 P-ars, with Power to him and his Aſſigns, to 
let the five Acres in Poſſeſſion 02 Reverſion fo2 21 Years, deter- 
minable upon thzee Lives, reſerving the ancient Kent, and that 
J 8. deviſed this Term to ] N. and died; his Executozs al- 
lented, and after it came to the Executo2s of J. N. who afligued 
lt, and that the Afignee made a Leaſe of the ſaid five Acres inter 
alia, reſerving proinde the Rent of 6 s. per Annum, and avers 
that the ancient Rent wag 6s. per Annum. - 


U u The 


Prohibition was pꝛaped to a Suit in the Eccleſiaſtical v 


— 


Jones 122. 
Lev. 247. 


N Replevin. the Plaintiff declates of the Taking of his Cat- ante: 338. 


1 2 Jones 110, 


The Defendant avows, and ſets fo2th a Fine to the Ade of 205 


2 Z110 Wo 57. 


A. in Tail, which deſcended to him, Virtute cujas he was leiſed 3 Mod. 317. 


1 


Trin. Anno 31 Car. II. in BR © 
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ought to be no Traverſe; fo2 the Avowant doth not ſay, it bn 


"The Avowant rejoins, ſetting fozth his fomer Title. And ty 


Plaintiff demurs. 


Jt was objeded; 

Firſt, That the Plaintiff ought to have traverſed the Sejgy j 
Tall, 'alledged by the Avowant, ſeeing in his Replication he iat 
fozth and intitles himſelf under an Eſtate inconſiſtent with jt, 

To this it was anſwered, and the Court agreed, That thy, 


his Freehold, oz that he was ſeiſed in Tail; but only under 


Virtute cujus, &. And the Plaintiff in his Replication ſets forth 


a Title conſiſtent with all that the Avowant alledges, and ſo tn 


feſſes and avoids, and all depends. upon the Execution of the 


Power. And. fo2 that, 


* 


Secondip, Jt was objeted, That he which made this Leaſe was 


not Aſſignee of J. S. foꝛ Executozs were not within the Power, ay 


conſequently not their AMgnees : This is a Power collateral to ih 
Eſtate, and ſhall not run with the Land; fo2 then Aſlignerg of 
Commiſſioners of Bankruptcy, the Uendee of the Term al the 
Sheriff upon an Execution, &c. ſhould execute this Power. It is 


like Covenants annexed to Leaſes, which the Aſſignee could not 


take Advantage of till 32 H. 8. | | 

Again, Here appears to be no good Reſervation, fo? the Leal 
is of the five Acres inter al', referving proinde, ſo that the Rent 
iſſues out of other Lands as well as the five Acres, and therefox 
cannot be ſafdto be the ancient Rent reſerved upon that. 

The Court were all of Opinion, That the Aſſignee in this Caſt 
might execute the Power, and conceived that Aſſignees might it 
clude Ailignees in Law, as well as Fact; but however the Cenant 
fo2 Life deviſing this Term, the Deviſee was an Aignee, andthe 
Power in the greateſt Stritneſs of Acceptation was in him, and 
conſequently muſt go to his Executoꝛs, and by the ſame Uealon to 
their Aflignee. 4 | 

As to the Reſerving the Rent proinde, the Court ſaid it might 
be intended that the inter al' might compꝛehend nothing dur 
ſuch Things out of which a Rent could be reſerved, and then if 
ſir Shillings was reſerved only fo2 the five Acres. However ii! 
proinde might reaſonably be referred only to the five Acres am 
not to the inter al', and that a diſtinct Reſervation of ſir Shilling 


might be koz five Acres. And fo Judgment was given fo | 


Plaintiff, Antea 338. 
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Steed verſus Berrier. 
a Judgment given in the Court of Common lens; Pollexf. 546. 


ro? upon 


— a Special Uervict, the Caſe was to this Effet Ch. J. Jones, 


I made dis (Will in Criting, and deviſed Lands to his Gon Reym. 458, 
S and his Heirs, and in the ſame Ul! gave a Legacy of 100 1. 4% 4. 6 
\ big Gxandlon, The Son died afterwards, in his Life-time, oh 11 br > 
whoſe Dereaſe J. S. the Gzahdfather, made a Covftil, wherein 
re gave away Port of the Lands veviſev, as afozeſaid, to 4 510 2 Lev. 235: 
3 
8. 


ary afterwards declared by Patel, That his Jutention w 
5 An hive his Lands, whieh be Sen 
ſhould 


had. | | 3 5 If 
The Queſtton upon this Special Uerbit was, Ahethet this : vod. 313, 
wetluteene to carry:the — 4 . ? I unit 304 
wos given in the Common Pleas by thꝛee Judg in a 
it - Mheteupon a ark of Ertof was b be 
Hoch, Solicitsz, argued, Chat this lil was fit 
rp it to the Ozandlon. He agreed Brett and Rigden's Cle in P 
Com. that a Devile to a Man and His Heirs, tho bs fi 
of the Deviſoz, a new Publication will not be enough to make the 
Heir take by the TUIfll, becanfe named in the Mill by May of Lt- 
mitation of the Eſtate, and not Deſignation of the Perſon that 
Hould take; Bat in Fuller's Cale in 1 Cro. 423. and in Mo. 2. 
where the Deviſe was to his Son Richard and the Peirg of his 
Dau; which Richard afterwards nien in bis Eike time, and then 
. Debord, y Wil is, Thar the Sons of Richatd; my Som 
deceaſed, ſhall have the Land deviſed to their Fither, as they 
ſhould have had if their Father had lived and died after'me. Chere 
Pophany and Fenner held, That this new Pitdlfcitfon would carry 
tht Lend ta Richard's Son. Gawdy and Clench contra. But our 
Caſe is much ſtronger ; fox thete, Þetrs'of' che Body wete uten 
only fo; Litmitation z but in the (il here; where the crow ate, 
1.deviſe to my Son J. with this new Publication the Gzandſort ]. 
May take, becauiſe' 4 Gzandfon is a' Sor; and "when a Crilt is 
azo publiſher, i is all one ag ſe it were wiste at the Time ot 
luch Publication. Beckford and Partvor's Cate in 1 8 
Mo. 404. Devile' of afl his Lands! and after the All the Oe⸗ 
bilo; purthaſeth other Lands, and their pubtiſhes it ain, (f will 
city the new putchaſed-Lands' Dyer r49: Trevanian's 'Caſe 
que uſe before the 47th of H. 4 veviled the Lands 3 ner 
Publication will paſs the Lands executed in him, by the Sta⸗ 


Uu 2 The 
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The Opinion of the Court inclined to reverſe the Judgment 
They held it to be the ſame with Fuller's Caſe in 1 Cro. that nö 


Parol Averment can carry Lands to one Perſon, when the (7 


of the ll plainly intended them to another. They agreed, J 


1 Sid. 149. 


2 Jones 30, 
Fl, | 


Pan having no Son, but a Gzandſon, deviſeth his Lands to jj, 


Son, the Ozandſon may take : But here is an Dppoſitjon con 
tained in the new Publication, (viz.) Thoſe Lands which my don 
J. ſhould. have had, my Meaning is, my Grandſon J. ſhall hy, 
And in the TUill it ſelf there is a Legacy deviled to the Szand(yy 
by that Name; ſo where they are ſo diſtinguiſhed, tis impoſſible tg 
take the Gzandſon to be meant by the Name of Son. As to beck. 
ford's Caſe, the Moꝛds are full to carry all, and therefoze it ha 
been impertinent to have wzote over the Mul again. So where; 
Man has two Sons named John, it may be well averred that he 
meant the younger Son; foz nothing in the Will is inconſittent 


with ſuch Meaning. : 
to deliver their Opinions. And after 


The Court took Time 
wards the Chief Juſtice delivered the Opinion of the Court, Chat 
neither the Republication, noꝛ Parol Declaration, could operate 
as a Devile to R. &c. the Gzandſon. 3 3; 


 Pepis's Caſe. I f ö N 
Mandamus to reſtoze him to his Place of Becozder of the 
Town of Cambridge. 
The Return was, That they were incoꝛpozated by the Name df 
Mapoz, Aldermen, &c. with a Power to chuſe a Recoder, fv 
bend' pro termino vitz, aut ad voluntat' eligentium. 
That My. Pepis was choſen Recozder ad volantar' eligentium: 
And that afterwards by the Uotes of the greater Number of the 
Elefto2s he was removed, and the Loꝛd Allington conſtituted Re- 
tower under their Common Seal, &c. FER 


Antes 77,82, Upon this Return it was moved fo2 99. Pepis, That altho'the 


331. 


2 bid. 49, 72 Curia. (here a Recower is at (Will, they map remove him it 


had alledged a Power to chuſe a Reco2der at (Mili, yet they hou 
have ſhewn Cauſe, foz bis Removal, being a judicial Office, which 
the Court takes Notice ot; and that none had ſuch a Power bull 
the King to remove Judges ad libitum. 

Again, A Cozpozation aggregate cannot determine their Wil, 
but under their Common Seal, aud that is not ſhewn bere. 


Pleaſure, as it is in Blagrave 3 Cate, and ſeveral other Cales- 
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Mich. Anno 31 Car. II. in BR 343 
ꝗg to the other Point, it does not appear that he was conttt⸗ | 
tated under their Common Seal ; perhaps then they muſt have de⸗ 

termined their ili under their Common Seal 3 but now 'tis 


well enough, my Loꝛd Allington is conſtituted under their Com- 
mon Seal, which Act removes the other, lo it was adjudged agatnſt 


M. Pepis. sch 116 


— 
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Termino Sancti Michaelis, Anno 31 Car. II. 
In Banco Regis. 


\ Prohibition was pzaped to the Court of Admiralty upon a Sep Ray. 5 
A Suggeſtion, Chat the Suit was there upon a Contrad % 


made upon the Land. The Cale was thus; 3 1 2 


A Bargain was made upon the Land with ſeveral Seamen; to 2 
hung up a Ship from a Pozt in England to London, foz a certain Op 3; 
Sum to them to be paid, And koz the P2ohibition twas alledged; 4iſon cont. 
That this being upon the Land, and a Contract with divers joint⸗ + 3 Tab. 
ly fo a Sum in Gols, it could not be within the odinary Rules 2; 405 | 
of Yariners Mages, which is permitted to be ſued fo2 in the Court 4*+ 
of Admiralty in Favour of the Mariners, becauſe they may all 
join in that Court, and not be put to the Jnconvenience of ſuing 
leverally, as they muſt at Lam; but as this Contract ts, they 
Me to ſue jointly at Common Law. 01. 2 
, But the Pꝛahibttion wag denied, foz this muſt be taken as Aptea 146. 
Partners Tages: And therefoze tho' the Contract were upon * Ve" = 
the Land; yet they have Jurisdifio.9-:; Beſides the Party comes 19, 44. 
piter Sentence, and therefoze in the Caurt s Dilctetion, whether 
they will then grant a Pꝛohibition. 3at- 1771 KISQECTIRG 15 

dor d Rymp-A was made to enable Mariners to.ſue-fo) se. N 
Wages in the Admitalty, but yet the Law was taken to be fo 3 = 
befoxe, Vid. 3 Cro. 2 Rol. Ab. 350. pl. 10. | 


Anonymus. 
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An ne 10510 1 „ an- nien CEA es: a 

A P19hibition was pzayed ta the Eccleſiaſtical, Court. wherg the 47 7:9, 

Abel was fo2 thele Mods, You are a Whore and. ply: in Nie. 21. 

{corhelds. And the -Duggeſtſon wag, That, the Moniz were Ina, Poſes 352. 

- London, where an Action lies fo2 ſuch Cors; and fo2 that ' 

. a Prohibition was granted, otherwiſe Suits might have 
7 in the Court Chiiſtfan fo2 ſuch Cows, tho' not ſingly fo2 

Wow Whoze, being a common (Wow of bꝛabbliug, otherwiſe 


at goed with Mods, which ſhew the Intent to defame in 
4 * 


Anonymus. 
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Anonymus. un 


MN Indebitat. Adept ms mought fot Goods Cold and de. 
livered; The Action mas lald in London, and a Motion was 
made to change the Venue, upon an Afﬀdavit, That the Sale was 
in Kent. But on the other Side it was ſaſd, The Delivery bh 
London, and that where the Matter confifts of two Parts in ſeye, 
ral Counties, the Plaintiff 7 have his W to  whi the 


Court WO + 


{Rt 1 Ne n Fron us. 


© arte * 


1 Salk. 390, 


a 


J. Mod. 36, 


i 


— 


A 
enants 
wow. 


1 x ; 90 $95. 3 Anonymus. | 
| Goton was made to qualy an Inquiſition of forcible 
OT Sw). capta per Juratores ſupra Sacramentum 
mom Boba '& J. N. F Ge, | qui dicunt ſuper dere 
And 7 objetted, C 


du dieunt, Gee referring to the oft 
Antecedent, it was that the jules ſay t Sed non allocatur flv 
per Sacramentum prædict makes it certain. 
Note, The Caption of an Indicement may be N nein 
| * it comes into Coupe.” [ ö 


Anonymuy. 


N Indictment foz yo taking upon bim and executing the 9 
AS Geof a Condat 15 which he Big Gas: choſen by the Leet. Ci 
Uhethee a Cenant in-antient Demeſne 10 oh 


Kher W Cer FO my das. 


Antes 305, 


>, Sato Ce 


1 
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remino Sancti Hillarii, Anno 31 & 32 Car. II. 
$4 In Banco Regis. 


Harriſon and Belſey. | ' 


2 Leaſe was made to A. and B. fo? their Lives, Remainder 3 
to the firſt Son of A. &c. Remainder to the Þeirs of A. B. Ch. Jus. 
conveys his Part to A. 06:8 — 41 
The Queſtion was, Chether the Contingent Remainder to; alk. 5. 
the firſt Son were deſtroyed? | 

- Holt argued that it was. Fo? a Contingent Remainder muſt 
have-ſome particular Eſtate of Freehold to ſuppozt it, and by the 
Releaſe of B. his Eſtate was gone; and there became an entire Fee 
nA. Fo2 by whatſoever Means a Jotnt-Tenant fo2 Life conveys 
his Holety to his Companion, it does not enure by G2ant of the 
Eſtate, but by Releaſe, as Euſtace and Scawen's Caſe, 2 Cro. 696. 
A. and B. Joint-Tenants fo2 Life, A. levies a Fine to B. B. dies, 
there hall be no Occupancy of the Moiety of A. during the Life of 
A. Jones 55. and the Caſe of Lewis Bowels, 11 Co. is not to be ob- 
jected, where an Eſtate fo2 Life was made to B. and F. the Kee 
[mainder to their firſt Son, that they ſhould have, in Tall, Re- 
Mainder to B. and F. in Tail; here, tho an Eſtate in Tail is ere- 
(ted in B. and F. until a Son bozn, yet after, upon the Birth 
of the Son, the Contingent Remainder ſholl veſt, and ſplit and 
divide the kozmer Eſtate ; but here the Fee becomes executed by : Co. co, 61. 
[everal Convepances, but there the Eſtate-tail was executed by 
the fir Conveyance. And in the Caſe at Bar until the Releaſe of 
B. the Fee was not executed in A. fo2 the Pꝛeſervation of the 
Jointure, and lo the Plight and Condition of the Eſtate alter d 
h Vatter ſubſequent, and by Conſequence the Contingent Re- 
Mainder deſtroyed. 
The Court doubted, Whether there were ſuch Alteration of the Antes 306, 
Slate, as to deſtroy the Remainder? Foz they ſaid, To ſome 1 J. un. 386, 
Putpoleg the F ce was executed befoze the Releaſe, koz if the Joint⸗ 387, 389. 
Cenants had joined in a Leaſe fo: Pears, an Ation of Waſte 3 
would lie againſt the Leſſee. Et adjornatur. Afterwards it was ad. 
aged that the Remainder was deſtroyed. Pollexfen, Jones and 

1 1ond report, that the Contingent Remainder was not deſtroy- 
ed by the Releaſe. Quod vide. | 


[* Ejetment upon a Special Aerdick the Caſe was thus; Raym. 413. 
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Anonymus. 

A Petfon who was committed to the Tower fo2 Confyizjg 
the Death of the King, was brought up by Habeas Coy, 
and pꝛaped to have Bail taken, unleſs an Jndictment were kaum 
againſt her his Term, accozding to the new Ai of 31 Car. 2. fh 
Habeas Corpus's. | b 
- The Court ſaiv, That they which would have the Beneki « 
that Ack, muſt pꝛay it befoze the firſt Meek of the Term expires, 
but in regard it appeared, that ſhe gad pꝛayed it befo2e by her Couy. 
el, and her Habeas Corpus was taken out in Time, the Cour 
ſaid, The Benefit of the Ad ſhould be ſaved to her, fo? the Pay 
is not necefſary to be made in Perſon, But M2. C. G. was teil 
ſed the Advantage, he having omitted to make the Pꝛaper during 

the firſt Teen, either in Perſon oz by Counſel, 


Sit Robert Peyton's Caſe, 


TE was bzought up by Habeas Corpus from the Tower, his 

Counſel pzeffed much to have the Return filed, ſuppoſing 
that he would be then a Pxiſoner to the Court, and committed to 
the Marſhalfey ; but the Court owdered the Return to be filed, and 
4 rematved him to the Tower, as they (ald thy 
ht do. N 


„ on. = o@. to 7 7, ©, = > 


The King werſus Plume. 


Antes 326, Nte Hill. 29 & 30 Car. 2. The Caſe was ſpoken to again pan 
2 Kch. 3:6. the Demurrer to the Jndi#ment, fo2 uſing the Trade of 

843. rutterer, contra 5 Eliz. not having been bound an Appzentice. 
Vid. 2 Show. Scroggs, Chief Juſtice , and Dolben inclined to the Dpinial, 
That it was a Pyſtery within the Statute, there being great dr 
in chufing the Times to gather, and pzeſerve their Fruit; ann tha 
the Cauſe veferved the moze Conſideration; fo2 that the Fru 
ters were an ancient Cozpozation in London, (viz.) From i 
Time of E. 4. Alo a Barber, Upholſter, and lately a Coach 

ker, ruled to be within the At. | | 

© Janes and Pemberton ſeemed to be of another Opinion, fl! 5 
would be very inconvenient to make every ane that ſells Fruit 
the Penny within the Act, aud. majus & minus would make 1 
Ddds ; Sutely ſince the 5th of Eliz there would have been * 
Pꝛoſecution by the Company of Fruiterers. in this Cale, U. 
would have lain. B2ewers and Bakers require Skill, and e 
not within the Act. But the Court took Time to deliver ih. 


politive Opinions. Et adjornatur. Antea 326. 


| 
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Reve verſus Cropley. 


N Indebitat Aſſumpſit was bzought fo2 201. as Exeruto} to 
William Burroughs, fo2 ſo much of the ſaid William's Mo: 
ney had and received by the Defendant in his Life-time; where- 
upon the Plaintiff had Judgment by Nihil dicit, and upon a TArit 
of Enquiry, (the Plaintiff not being pꝛovided to p2ove the Debt, 
ſuppoſing it to be confeſſed by the Judgment,) the Jury found but 
two Pence Damages. i PS 14-7, 
Ventris moved to ſet aſide the TUrit of Enquiry, fo2 that the 
| was not obliged in this Action to pꝛove the Debt at the 
Executing of the TUrft of Enquiry, no moze than if he had bꝛought 
an Ation of Debt. 2 Cro. 220. M Treſpaſs fo Taking of Goods, 
the Property is not to be pꝛobed upon the CUrit of Enquiry after 
ment ſur nihil dicit; fo2, Cafd the Court, if he Chould fail 


thereof, it would be in Deſtruction of the firſt Judgment. Vide 


Yelv. 152. * 
Curia. This being in an Aﬀfon upon the Caſe which lies in Da⸗ 
mares, the Debt ought to have been p2oved, and ſo let it ſtand. 


Note. JF a Clerdi# be fot 301. and the Judgment is quod recu- 
peret damna ptædicta ad 321. this Surplus will do no Hurt, be⸗ 
cauſe tis damna prædicta. Jones 171. 8 


| Cooke verſus Fountain. 


* an Ejettment upon a Trial at the Bar, the Title of the Lel⸗ 
(0 of the Plaintiff was upon the Gzant of a Rent, with 
Power to enter fo2 Non - payment. | 

The Executo; of the Gꝛantoz was pꝛoduced as a Witneſs fo: 


the Defendant. And it was objecked againſt him, that in the Gꝛant 


of the Rent, the Gzanto covettantev fo2 himſelf and his Þeirs to 
Aa 8 that the Executoz being obliged, was no competent 


— Againſt which it was much inüiſted upon on the other Side, 
That this Codenant annered to a teal Eſtate would not bind the 
Crecutoz, but only the Heir. 5 Hh; 

But the whole Court wete again it. The Cotnſel ko; the De- 
[endant mentioned a Bill of Exceptions, and the Court doubted, 
vitther | would lie in the King's Bench, lo they watve it, and 
By that the Executoz had fully adminiſtrey the Jnventozy: 
ther ter gave a further Charge on the Plaintiff's Side, and lo 

"it (itneſs was ſet aſide. F 


+ WW 5 Trermino 


— 


63. 
1 Salk. 16. 


Poſtea 3 50. 
Ch. Juſtice 
Jones R. 128. 
Anrea 357. 
Poſtea 362. 


3. Dlaintiff ſhould have declared, What Cuſtomers he had (of in 


the (Urit, but the Place only expꝛeſſed where the CUrit was d 


— 


Termino Sanctæ Trinitatis, Anno 32 Car, J. 


In Banco Regis. 


Anonymus. 


N an Action upon the Caſe, the Plaintiff declared, Thi 
kept a Stage-Coach, and got his Livelihood by 
of Paſſengers ; And that the Defendant ſpoke ſuch (ay; 
lous TUows of his Mike, that reflected upon him, and 
him ſo ridiculous, that no Body would ride in his Coach, andy 
thereby loſt his Cuſtomers. 

After a Gerdict fo the Plaintiff, it was moved to ſtay ju 
ment, That here was no Cauſe of Action: But on the ain 
Side, a Caſe was cited of one Bodingly, 14 Car. 2. C. B. dt 
the Plaintiff declared, That he was an Jnn-keeper, and that ty 
Defendant had pzeſented his CUite at a Leet fo2 a Scold, and t 
ſuch and ſuch Gueſts in particular had ablented from his pay 
upon it, and after Uerdict he had Judgment, . | 

But the Court here ſaid, That the Caſes differed, fo! thi 
Quality of the Mike's might make the Houſe troubleſome to the 
Gueſts; but a Stage-Coachman could receive no p2obable px 
judice in his Trade by Defaming of his Nike, oz at the leaſtth 


particular, and therefoze they o 
Billam. | 


wdered quod querens nil capit per 


Anger verſus Brewer. 


N an Attachment upon a Pꝛohibition, the Plaintiff declatd) 
That he p2oceeded in the Court Chziſtian, after the Pohl 
tion delivered, 

After Judgment by Nihil dicit and 1001. Damages given u 
the Plaintiff, it was moved to ſfay Judgment; That there ue 
no Place laid in the Declaration, where the Defendant pꝛolecuta 
ſince the P2obtbitton delivered, and ſo if Jfſue had been taken 
on non proſecut. fuit poſt deliberat. brevis, whence ſhould tif 
Venue have come: But it being made appear to the Court, Till 
in all the Pꝛecedents of theſe Kinds of Declarations, ther is 
no Place found mentioned of the Pꝛoceeding after Deliver) i 


livered, they thereupon over-ruled this ſpecious Exception. 
350. | Wo 
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Ane 4. f. was (tidicted ok pigb Tt#afoy in Eoülpiring the ficym. 36h, 
Death of the King, and was bꝛought to his Trial at the Bar 380. 

this Term, and one D. being pꝛoduced a (Uitneſs agatnuſt him; the 
ſaid A. B. excepted againſt him, fo2 that the ſaid D. had been out- 
Iawedof Felony and burned in the Hand, and pꝛoduced the Recoz2v. 
The CUitneſs, to clear himſeit thereof, pꝛoduced the King's Par⸗ 
don, whereby he was pardoned of the ſatd Crimes, Dutlawꝛzy, &c. 

The Paſſoner fili objefed, That the Pardon did not teſtoze him This Diffe- 
W to his Credit: and that notwithſtanding. he was no legal and en ** 
competent Witneſs, and pꝛaped that be might have Counſel at. Hosch jus. 
W ſigned him, to argue the Point, which was granted: And the Court where the 
having heard his Counſel, and conceived ſome Doubt in the Batter, e 
they deſired 2. Juſtice Raymond ts conſult with the Judges of the Cole 
Common Pleas, to which Court Raymond immedfatel went, and um * 
at his Return tepozted ta this Court the Optnion of the ſai! Judges went! cs 
W to be, that he might be won. But if a Man conbided of Perjurp King may 
were afterwards pardoned; yet that Whuld-not enable him to be a baren 
W CUitneſs, becauſe it ſeemed to be an Injury to the People, to make che Piäabin. 
them ſubjet.to the Teſtimony of ſuch an one. Vide Hob. 81. Par: iy is Part of 
don takes away pœnam & reatum; lo D. was [wo. ek. 
the King's Pardon will not take it away; therefore if a Man is convi of Perjury on the Statute 
the King's Pardon will not reſtore, for tis a Conſequence and not Part of the ſudgmenr, viz. quod 
impoſterum not fit receptus ut teſtis: But .a Pardon Act of Parliament will not reſtore him in 
3 „ . roy ar 1 _ _ i the Law be the ſame; for there the Diſabi- 
F.2 201 03 117125 393 03750: 1506 v0 2316; WS 
- £1102 »! 7! + 2Colepepper's Caſe. | 
r BON CHG Mott 1s TO T0700 020! WS » 149! $346 3 
JE was/ tndſt#ed of. High Treaſon, ko raiſing Rebellfoi fn 
L 1 Carolina, (one of the King's Foꝛeign Plantations in America) 
whereupon de was this Term tried at the Bar and acquitted, 
Note. By 35 H. g. cap 2. Foteigh Treaſons map be either tried 
by Special CommiMon;! oz in the King's Bench by a Jury of the 
Connty, where that Court ſitg. Vide Co. 1 Inſt, 261. b. 3 Inſt. 11; 
nn 411159 ne DN EE 
IB! 207 23403 2; Anenymns fy 51 THR 
ien asd (0H 3; 03505 C6 2); nk 933k id enter. 
JPon a Trial;at Niſi prius at Guildhall befoze my Low Chief 

Juſtice North, in Trover and Converſion againſt an Execo- 
tag de fon tort. | 
an Queſtion came to be, (Ubether the Goods having been taken 
: „ upon a Judgment obtained agatnſt the Defendant by kel. 55. 

if wh 7 of the Deceaſed, ſhould diſcharge him againſt thePlain- 1 Sid. 76. 
the Chi zought this Action as Adminiftratoz? And the Opinion of yas fo. Gal 
mags et te was, That this Exception was a good Dilcharge in yams: 


lead Rienotber Creditoz that ſhould ſue him, to whom he might 42 
iens inter ſe mains, but it was no Diſcharge againſt an 
Xx 2 Admin 
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35 "Mich. Anno 32 Car. II. in R R. 


Kellw, 3% 1 — koꝛ Men muſt not be encouraged to meddle with , 
perſonal Eſtate without Bight'z but to pzevent this 991 ſchier 
where the Party 85 Jnteſtate, and of the D Conteſt about the 
 Adininiltratio n map pꝛocure of t inat 

— 77 y No winary Letterg 24 
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| Noo | Sant Michaelis, Anno 32 Car. IL 
ws In Banco Regis. 


Anonymus. 


de Stata of 43 Eliz. cap. 2. that enables Juftices of 
no. „ where a Pariſh ts unable to pzovive fo thet 

bY - to tar the neighbouring Pariſh, the Mons being, 
am other of any other Path, it was reſolved, That the Juſtices 
| nh impoſe the Charge upon any of the he Inhoditanes of the 
| neighbouring Partſh, and were not OPT to put a ah 
upon the whole Pariſh, 


gs verſus B Brower. ; 


Antes 348. \ Proton the Plaintiff declared upon an Attachment, That 
net 365. LA at duch a Day and Place he delivered the Writ to the Ds 
— — fendant, and that he had pzoſecuted the Suit in the Court Chit- 
: e, _ ſince, and /1- Damages were _ dicit, | Jud upon a — 
60. quirp, 100 amages ound, and udgment 
: and a TUrit of Erroz bzought. 
The Erro? afligned was, That the Plaintiff bad lald no Vero 
where the Suing was ſince the CUrit delivered, which wh 
Cauſe of: Damage, and not the Delivery ok the CUrit, ſo th 
Place would not ſerve. On the other Side it was ſaid, That tit 
Pꝛecedents were generally this May: But to that the Coutt 
ſaid, That where thoſe Pꝛetedents were, there was no fur — 
Pꝛoceeding after Judgment, as there ſeldom was when there ws 
Ana 368, by. _ A but: here they vederled it len this Erin 
ntea 


* * * 
, 0 1 
. 480 2 * " f * - LY 
oe} ww! . 5 4% Þ \»% 3 * % of Pi e520 a ö 
9 . 9 ; * 1 14 » . : : . 
1 . * Gi * . ko Toe i . 8 | 1 . 
; ; ge , . PAs 4 * © 3 a ks, 4 
* — 4 ” F , . ' . : p 1 : 
N U * * po C * f * . F * 
1 293 * . / " . 
a 1 1 * i 
L : 0 . . * . q / * 8 ws * © ' * 
. . . . g — 1 
Us, _—_— l 0 , # A o 4 


i - — _ | — — __ 
Mich. Anno 32 Car. II. in R R. 351 


The Caſe of the City of London, concerning the Duty of Wa- 


ter» Bailage. | 


pc Yayo? and Commonalty of London bzought an Inde- 2 Lev. 231, 

bitat. Aſſumpſit againſt A. B. fo2 5 1, foꝛ ſo much due to them 1 "ol * 

in divers Tons ol (ine, bzought from beyond the Seas to the Amen 256, 
ot of London, at four Pente per Con. 298. 

Apon Non Aſſumpſit pleaded, and Trial at the Bar, divers 

Freemen of London were offered as Mitneſſes fo2 the Plaintiff, 

But the Counſel of the other Side excepted to them, koꝛ that they 


were Parties, the Commonalty of London comprehending all the 


— 


Freemen, and likewiſe interete n. 
On the other Side it was lald, That their Intereſt was in no 
Don to be conſidered, it being ſo very ſmall and remote; a (mall 
Legatee hath been (won to p2ove a Till, In an Jndictment a- 
gainſt the County fo2 not Repairing of a Bzidge, one of the 
County may be a CUitneſs (and this Juſtice Dolben ſafd, he had 
known in the Cale of 'Peterburgh/Bzidge.) In a Robbery ſur 
Statute de Winton, the Plaintiff hall be ſwozn a Witneſs, and 
that fo} Neceſſity, oo OL 5.99% Ae 00101 JAG 
But it was replied, That there wag no Mecemity, fo2-they 
might have other Mitnelſes beſides Freemen, (tho perhaps with 
Diſculty,): In an Action again the Pundzen unon the Statute » Mod. 74. 
of Winton, an Pundzedoz cannot be a Witneſs. : 


Scrogps, Chief Juſtice, Dolben and Raymond were of Opinion 
that they were'Titnefſes. s. 
Jones contra. And a Bll of Exceptions was tendered by the 
Counſel fo the Defendant, which the Court pꝛoffered to ſeal, and 
to allow thꝛee o2 four Days Time to dzaw it up. 

But afterwards the Plaintiff's Counſel offered other Titneſ: 
—1 1 ſet by their Citizens; but the Uerdi# went fo2 the De⸗ 
Note, Jt was ſald, That the Loꝛd Yayo? could not releaſe the 
Aion but under the Common Seal; and that foz a Duty 02 
Charge upon a Cozpozation, every particular Member thereof is 
not liable, but Pzoceſs ought to go in their publick Capacity, 


Note, Sheriff was ozdered to attend the Court'foz Demand: # sid. 13% 
ing an exceſſive Fee fo2 the Execution of an Hab fac poſſeſſ. the“ 
Court ſaying there was none due. Vide 1 Salk. 33 1. The Court 


sd to grant a Rule to attend, but ſaid he might be indicted. 


ee 


2 


Anonymus. 


2 35% | 5 Mich. h. Anno 37 Car. 11. in B. R. A 


— 


Anonymus 0 1 


Antes 343. A Puddbalen was granted to the Conliftozy Court of the i 
1 Show. 131. K op of London, fox citing. one fo; Calling of her Whoje, 
| LD. duch Mods by the Cuſtom ot London ate puniſhable i 

the Courts of Law there; but Oath mut be made, that if ay 

ſuch Words were ſpoken, it was in derer not ellenten 


% e lee, 11 vo 141 
or. car. 101. If the Plaintiff dies after the Term begin, tho' befoze Judy, 
Kelly, 61. b. ment entred; yet Judgment may be entred, becauſe every 
udgment relates to the fir Day of the Cem. 
Anooymus. nt 


Jones 198, A Sue was made to quach an Inquiſition taken, befoe the 
. 100 Cozoners ſuper viſum corporis of one that killed _ 


ft -18. which found that he 1 was Felo de fe. 

5 Keb. 489, But the Court were infoznied, That the party was Non compes 
364. 566, mentis, and that there had been an undue Pzactice by the Comer 
Antes 182. * which great Pꝛoot was made, and upon that it was quah 


. The Court ſaid, That if the Body could not be digged 
up, there might be an Indictment exbibited to the Gand Jun, 
who might n. * 3 * 35 e P. 0 "9 


=y 4 wt n 


— 


Termino Sancti Hillarii, Anno 32 & 33 Car. II. 


In Banco Regis. 


Anonymus. pln 7 wt one) > 
A Potion was made againit a Judge:o of an inferio; Court 


of Recozd, ko; increaſing upon a Uiew the Damages in 
an Action of Treſpaſs and Battery to fo much moze 
than was given by the Jury. 

Curia. The pꝛoper Map is to: refozm it by a Writ of Ett02; 2 Jones 183. 
fo2 none but the Courts at Weſtminſter can increaſe Damages r. 
upon Ciew, Per Cur. Inferior Courts have Power to 5 on 
View of Malbem, an to nen N N 2 . 03. - 


| Anonymus, | | * 


Fa blut of err in Ejenment t, Bee: hates iy the 9 of Gok; 
a econdUlrit will be a Superſedeas, Dtherwile where it "Xi 


by the au of the Party. 
— ded in the lame 

Fine, and five ears quiet olſellion, and 
ths inthe Bar of a Wirit-of Etro), 9 | 1 
The Come inclined,” That the Erro being in the Fine, aue 19% 11-3 
Peurs Poſſelion could not be pleaded. Sed adjornatur. Mo. ng e 


Rep 9. 80 adjudg d Raym. 462. 3 Jones 181. Cockman verſus fur veryor ade: 


Farr er. ment 
be revers'd 


fer Reror, anlaß Wrk of Error i brought within trenty rech after fuck r kin, levy 4, &e⸗ 
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Anonymus. 
writ of Ettat to reverſe a Fine, the Proclamations were 


Ote, This Term Sir Francis Pemberton was made Lond 
Chief Juſtice of the King's Bench in 0 of Sir 


In Banco Regis. 
Antea 295, N. 
329. 
„William derogga,' whi r 


44 1231: 111 10 b 4} it; 1347 4 i3 ri E N . 


te Pagetmerſur Denton. 


(FILL. 3a 6:29 Cr. a. Rot. 43 In Debt vpon a Bond again 
: ' an Executo}, who pleads- that the 'Teſfato? was indebteh 
a ol 


«alle, $12; | 


dit by an Obligattdu;: the Condition whereof was to 

Rent; 48d that at the Tina of. bis Deceaſe there was; 

—_ fo2 Rent, and that he had not moze than 601. Aﬀets t pa 

2E 15 

Cbe Plaintiff replied, That there was but zol. due fo? Rent 

at: we Time n che Teffatoys Death. . 

btb the Caunt belt ta-be'a'good Replication, Who thei 
nalty of the Bond was fozfeited at the Time of the Teſtators 
Death. Foz if a Bond due to a Stranger be kozkeited, and this 
be pleaded by an Erecuto2,.and that he hath not Aſſets ultra, tis 
a good Replication to ſay, That the Obligee would have taken 
Port ut hid Maney in fitll, nude it wall cde a Bat foe us mae; 
and hers 4e Defendant ought tu take but Sis due Debt. 

And the Court ſaid, That 1 Men wenn mend ate 0 N 
$511 2201 tiny, in would dave many a Suit A = | 
* 1 TIE _ 7 tn 2 0 12 üs 4 es wang 9 


Hemi) 151 £3] [Fitzbarrid's Caſs" 1 h Ah 


2 75 Pag Fitzharris wag. indicted of High Treaſon ;z, upon wh 
being arraigned, and nemanded to plead, he delivered in 


Paper containing a Plea to the Jurisdiction of the Court; wh 
could not be received, (as the Court ſaid) not being under Col 
ſel's Hand. CUhereupon he pꝛaped to have Counſel afligned, a and 
named divers, whereof the Court afſigned four, And he vs 
taken from the Bar, thzee 02 four Days being given him to # 
viſe $ with bis Counſel, to pzepare his Plea as they would (a 


> Counſel pzayed, that they might babe a Copy of the l. 


4 $4 + \.4 


Vive & 


ditment 


But the Court denied it and ſald, That it was not permittt 
pa 


1 Sid. 84, 85. 
in Treaſon, oz any other capital Crimes. 
3 


— — — 


* 


Trin. Anno 33 Gar. II. in B. R. 


Aut Juſtice Dolben latd, That ſometimes it had been allowed 
to take Notes out of the Indictment. Vid. Mirror 304. Abuſion eſt 
que Juſtices ne monſtre IIndi&ment a les Indictes s ils demandront. 
19 by Stat. 7. W. 3. c. 3. Perſons indicted of Treaſon 
where Cotruption of Blood is, are to have a Copy of their Indict- 
ment five Days before their Trial. 


355 


W 


Termino Sanctæ Trinitatis, Anno 33 Car. II. 
In Banco Regis. 
Anonymus. 


N an Action ok Debt againſt the Erecutoz, in the Debet and Antes 341. 
Detinet, upon a Surmile of a Devaſtavit, the Defendant was contra. 
held to Special Bail, and ſo ruled upon Motion. So held per 

olt, C. J. 1 Salk. 98. * . 


Haddock / Caſe. 


| T vas (aſd by the Court, That if a Cozpozation that hath been Raym. 435, 
by Preſcription, accept a nem Charter, wherein ſome Alteration 9 

S ok their Name, and likewiſe of the Method fn the Governing 

wart; yet their Power to remove, and other Franchiſes which 

hey had de temps d ont, ec. do continue; and if the Power to 

move be at their Will and Pleaſure, this Mill muſt be expꝛel⸗ 

ed under their Common Seal; but in a Return to a Mandamus, 


vito modo amotus may ſuffice. 


Note, No CUrit of Erroꝛ lies upon an Indickment of Recuſancy Rm. 434. 
d Convittion by Pzoclamation. ; 


Note, In an Ejettment, where there are divers Defendants 2 Vent. 193. 
wich are to confeſs Leaſe, Entry and Duſter, if every one do not 

"ear at the Trial, the Plaintiff cannot pzoceed againſt the reſt, 

t muſt be Nonſuit, | N 


1, 4 


— 


AY * 


— 


— . 


Termino Sancti Michaelis, Anno 33 Car, II 
In Banco Regis. 
Anonymus. | 


N Covenant, the Plaintiff declared upon ſeveral Byeachs 
Tor whereof was, in not paping of 7 1 accoBing tothe 
venant. | | 

It was moved foz the Defendant, That he might be admit 
to bzing 7 1. into Court to pay the Plaintiff, together with ji 
* Coſts hitherto, &c. as is uſual in Caſes of Debt oz Aſumpſi ty 
* Money, and that the Plaintiff might p2oceed fo2 the reit, if j 
thought fit: But the Motion was dented, becauſe the Plainti 
had declared of other Beaches, and the Matter lap in Damian 


Bound and Brooking, 


T.Jones 148. Ewa upon a Judgment in the Common Pleas, Where th 
_ 475 Plaintiff declared in an Action upon the Caſe, That he pn 
2 Mod. 70. Common in the Defendant's Lands, & habere debuit, &. 
„ The Delendant demurred, becauſe not (et out how the Pl 
2 Jones 144, Elf Wag intitled to I, Wee Pꝛeſeription, ae 
8. Mur. Motmlthir z noing whith, Juvgment tn the Common Sen 
was fo} the Plaintiff, and now the ſame Matter inüged on fy & 
r02 dere, Court doubted. NO OE 
antes 329. „ male the Declacation good, there was quoted the Cal f 
2 Vene. 73, Sands aud Trefulis, in g Cro. in an 9zion tc ſopping of a (W 
174, 186. fer-Courle to his Dill, which was held good withont ſaptng aud 
cient Bill, oz that he was intitled to the Mater ⸗Coutle by ÞY 


” XX. EE _ WE _ ES 


ſcription, a otherwiſe. 2 Cro. 43, 122. Dent Oliver; U 
Afton fo? oftiebing of Him to t and no tet uh 
Sed adjornatur. Vid. Co. Entr. 9, 11. Judgment affirmed, 2 Jo 


148. 18 


Day e Coplaion 


Jones 165. IN an Aſſumpfit fo2 Boney, the Dekendant d en 
fo2 the Diſcharge of poo2 Paiſoners, and that he had been - 
charged by that act; which pzovides, That there ſhall be ＋ 
ter · Pꝛoletution by a Creditoꝛ in ſuch Caſe, ſo as to ſubjet the 
dy to Execution, and ſays, That he can ſay nothing furthit 
, Bar of the Action. 


2p HDBAact PM» = wo 


Cal 
3 


Mich. Anno 33 Car. II. LL 357 


dpon which the Plaintiff demurted, and the Defendant joined in 
the Demurrer, and Judgment was entred up fo2 the Plaintiff, but 
with a Ceſſet executio quoad Corpus, Oc. 

and the Court appꝛoved of this May of Pleading the Statute, 
fo2 otherwiſe they (aid, Jf the Matter had not been diſcloſed in 
pleading, they doubted whether they could have given the Defen- 
nant the Benefit of the Act, but he would be D2fven to his Audita 


— — 


Anonymus. 


Querela. 

Rro2 of a Judgment in the King's Bench in Ireland, ft was 1 Sid. 357: 
E ſuggeſted, that the Plaintiff was in Execution upon the sss. 
Judg ment in Ireland. 4 Inſt. 350. 
And the Court ſeemed to be of Opinion, That a Habeas Cor- Perl. Caſes: 
pus might be ſent thither to remove him, as CUrits Panvatozp ** '” 


had been awarded to Calais, and nom to Jerſey, Guernſey, G«. 
T Caſe was, A. Tenant in Tail, Remainder to B. in Tal, 
1 Ce. A. makes @ Leale foz the Life of the Lefſee, not war- 
tante by the Statute, and dies, leaving B. in Remafnder his Heir: 
B lets fo2 99 Pears, to commence after the Death of the Tenant 
fo Life, reſerving Bent; and then the Tenant fo2 Life ſurren- 
ders to B. upon Condition, and dies ; B. ſuffers a Recovery with 
lingle Uoucher, and dies; the Leſſee fo2 Years enters, the Peir of 
B. diſttains fo2 the Rent, and the Leſſee byings a Replevin ; and 
upon an Avow2y, and Pleadings thereupon, this Caſe was dif- 
cloſed to the Court of Common Bench, and Judgment given 
* the Avowant, and Erroz thereupon bzought in this 
#02 the Plaintiff in the Erroz it was argued, That the Leaſe 
being derived out of a Reverſion in Fee, which was created in A. 
upon the Diſcontinuance fo2 Life, and the new Fee vaniſhing by 
the Surrender of the Tenant fo2 Life, (fo it was urged, he was in 
vis Remitter, altho' the Taking of the Surrender was bis own 
at) that the Leaſe fo2 Pears by Conſequence was become void. 
Again, Jt was objeted againſt the Common Recovery, That 
the Tenant in Tau, and a Stranger which had nothing in the 
Res 1 * made Tenants to the Przcipe, and therefoze no goon 
Again, Jn caſe B. were not remitted after Acceptance of the 


then he was ſeiſed by the Fozce of the Tail, and ſo 
$00d Recovery, being with lingle Uoucher. | 


Anonymus. 
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Termino Sancti Michaelis, Anno 33 Car, II. 
In Banco Regis. 


| Anonymus. 
N Covenant, the Plaintiff declared upon ſeveral Byeaches 
1 gue whereof was, fo2 not paying of 7 1. accoding to the Co. 


venant. 
It was moved fo2 the Defendant, That he might be admitted 
to bzing 7 1. into Court to pay the Plaintiff, together with his 
.- Coſts hitherto, &c. as is uſual in Caſes of Debt oz Aſſumpft fog 
Monep, and that the Plaintiff might pzoceed fo2 the ref, if he 
thought fit: But the Motion was dented, becauſe the ]laintif 


bad declared of other Bzeaches, and the Matter lap in Damage 
Bound 4:4 Brookings 


22 Ea upon a Judgment in the Common Pleas, where th 
35 Plaintiff declared in an Action upon the Caſe, That he ha 
2 Mod. 30. Common in the Defendant's Lands, & habere debuit, &. 

be Defgunant demurred, - becauſe not (et out how the Plaiy 


f was intitle to the Common, whether by Pꝛeſeriptlon, qi othe 


- 


> Lev. 148 T 
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ed here, LORE Coder haubten. " OR 


Ante 329. o male the Declacation good, there was quoted the Caſe f 
TRE Sands aud Trefulis, in 3 Cro. in an Alan inen a (lb 
fl, which was help gooÞ without (apſug an — 


174, 186. fer-Courle to his 
cient Mill, o2 that he was intitled to the Mater ⸗Courle by Pr 


loexiption, 93 otherwiſe. 2 Cro. 122. Dent Oliver; it 
Arbon Jen ofititbing of bim to take Ecll, and no Kitt ft f 
Sed adjornatur. Vid. Co. Entr. 9, 11. Judgment affirmed, 2 Jobs 


148. | 5 
Day verſw Copleſton. 


% 163. 1 an Aſſumpſit fo2 Boney, the Defendant pleaded the dey 
| fo the Diſcharge of poo? Pziſoners, and that he had been : 
charged by that act; which pꝛovides, That there ſhall be wa 
ter-P2oſecution by a Credito2 in ſuch Caſe, ſo as to ſubjec the 

dy to Execution, and ſays, That be can ſay nothing further 


Bur of the Action. 


(p00 
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Mich. Anno 33 Car. II. * 357 


dpon which the Plaintiff demurted, and the Defendant joined in 
the Demurrer, and Judgment was centred up fo2 the Plaintiff, but 
with a Ceſſet executio quoad Corpus, Oc. 

and the Court app2oved of this May of Pleading the Statute, 
fo2 otherwiſe they ſaid, Jf the Matter had not been diſcloſed in 
pleading, they doubted whether they could have given the Defen- 
pant the Benefit of the Act, but he would be d2fven to his Audita 
Querela. 


— 


Anonymus. 


Rro2 of a Judgment in the King's Bench in Ireland, it wag L a. 337. 
ſuggeſted, that the Plaintiff was in Execution upon the gg" Tt 
Judg ment in Ireland. 4 Inſt. 350. 
And the Court ſeemed to be of Dpinion, That a Habeas Cor- Far!- Cares: 
pos might be ſent thither to remove him, as Writs Mandat pr 

þad been awarded to Calais, and now to Jerſcy, Guernſey, Ge. 


Anonymus. 


HE Caſe was, A. Tenant in Tail, Remainder to B. in Tall, 
1 Ce. A. makes a Leaſe foz the Life of the Leſſee, not war- 
rantedby the Statute, and dies, leaving B. in Remainder his peir: 
B. lets fo2 99 Pears, to commence after the Death of the Tenant 
ko Life, reſerving Rent ; and then the Tenant fo2 Life ſurren- 
ders to B. upon Condition, and dies ; B. ſuffers a Recovery with 
ſingle Aoucher, and dies; the Leſſee fo2 Years enters, the Heir of 
B. diſtains fo2 the Bent, and the Leſſee dings a Replevin z and 

upon an Avow2y, and Pleadings thereupon, this Caſe was dif- 
cloſed to the Court of Common Bench, and Judgment given 


282 SD 


1 A the Avowant, and Erro2 thereupon bzought in this 
Ut Fo) the Plaintiff in the Erroz it was argued, That the Leaſe 
Pit being derived out of a Reverſion in Fee, which was created in A. 
MU upon the Dilcontinuance fo2 Life, and the new Fee vaniſhing by 
oth the Surtender of the Tenant fo2 Life, (foz it was urged, he was in 
obe bis Remitter, altho the Taking of the Surrender was bis own 


ar) that the Leaſe fo2 Pears by Conſequence was become void. 

Again, Jt was objeted againſt the Common Recovery, That 
Tenant in Tau, and a Stranger which had nothing in the 

— were made Tenants to the Præcipe, and therefoze no goon 


coverp, 
0 4 Again, Jn cafe B. were not remitted after Acceptance of the 
BY then he was ſeiſed by the Fozce ol the Tail, and ſo 
yet it no good Recovery, being with ſingle Uoucher. 


Apen Yy 2 On 


* Mich. Anno 33 Car. II. in B. K. 


Dn the other Side it was argued to be no Remitter, becauſe the 
Acceptance of the Surrender was his own Ack, and the Entry wa 
taken away. But admitting it were a Kemitter, becauſe by thy 
Sutrender the Eſtate fo2 Life (which was the Oiſcontinuance) wag 
one, and it was no moze than a Diſcontinuance fo? Life; Foy jr 
enant in Tail lets fo2 Life, and after grants the Reverſion in 
Fee; if the Leſſee fo2 Life dies after the Death of the Tenant in 
Tail, ſo that the Eſtate was not executed in the G2antee during 
the Life of the Tenant in Tall, the Heir ſhall immediately enter 
upon the Gzantee of the Reverſion. Co. Lit. Jt ſeems allo to be 
ſtronger againſt the Remitter in this Cale, becauſe it is not abla⸗ 
lute, but only conditional; however the Leaſe may be good by 
Eſtoppel, foz it appears to have been by Jndenture, and if the Lei 
ſo2 cannot avoid the Leaſe, the Leſſee ſhall without queſtion be ſub, 
ject to the Rent. Fe. | 

But it was objected againſt the Eſtoppel, That here an Interel 

paſſes, and the Leaſe was good fo2 a Time: AS if the Leſſee fo 
ten Pears makes a Leaſe fo2 twenty Years, and afterwards pur- 
chaſeth the Reverſion, it ſhall bind him fo2 no moze than ten, 

To which Pemberton, Chief Juſtice, ſaid, The Difference is, 
where the Party that makes the Eſtate, has a legal Cate, and 

where a defeaſible Eſtate only ; fo2 in the later a Leaſe may wont 
by Eſtoppel, tho an Jntereſt paſſed, ſo long as the Eſtate (out 
of which the Leaſe was derived) remained undefeated. 

As to the Recovery, it was held clearly good, altho' a Strat 
ger, that had nothing in the Land, was made Tenant to the Pre. 
cipe with the Tenant in Tail; fo2 the Recompence in Galue ſal 
go to him that loſt the Eſtate, and being a common AMurance, tis 

to be favourably erpounded, Et adjornatur. 


ae 
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Termino Sancti Hillarii, Anno 33 & 34 Car N 
In Banco Regis. 
, Moor and Pi tt. 


Erroꝛ upon a Judgment, in Ejectione Firmæ in the Common 
pleas, where the Caſe was, That the Biſhop of London wag 
letzed in jure Epiſcopatus of a Mano, of which the Lands in 
Queſtion were held, and Time out of Mind were demiſed and demf- 
ſable by Copy of Court-Roll fo2 Life, in Poſſeſſion and Reverſion ; 
and J. S. being Copyholder fo2 Life in Reverſion, (after an Eſfate 
fo? Life in Anne Pitt) and J. N. being ſeized of the Banoz by Dil. 
ſriſin, J. S. at a Court holden koꝛ the Panoz in the Name of J. N. 
(urrendzed into the Hands of the ſaid J. N. (the Diſſeiſo)-Lo2d) to 
the Ale of the ſaid Lo2d. Afterwards the Biſhop of London entred 
and avoided the Diſſeiſin. Anne Pitt died, and an Ejetment wa 
wought by J. S. and it was adjudged by the Common Bench that 
he had a good Title; and now upon a Mrit of Erro2 in this 


N 


GC, RW wea-w =” 


Plaintiff in the TUrit of Erro, 
That this Surrender to the Diffeiſoz-Low, to the Lozd's own 
Ale, was good; fo2 all the Books agtee, a Copyholder may ſurren: 
der to a Diſſeſo2 of the Banoz, to the Ale of a Stranger, and why 
not tothe Loꝛd's own Uſe ? As if Lefſee fo2 Years be ouſted, and 
he in Reverſion diſſeiſed, and the Leſſee releaſes to the Diſſeiſoꝛ, this 
ertinguiſhes his Term. Here is a compleat Difſeiſin of the Mano? 
by Atomment ok the Freeholders, (without which the Services 
cannot be gained) and the Copyholders coming to the Diſſeiſo?'s 
Court, and by making Surrenders, 8c. owning him koz theit 
Lod, tantamounts. * 

Serjeant Maynard contra. And he inſiſted, That this Surren⸗ 
det was not good, fo2 the Difſeiſo2 had no Eſtate in this Land ca- 


rr 


ofſeſſion, and never having been ouſted, there could be no Diſſei⸗ 
lin of that; and he endeavoured to diſtinguiſh it from a Surrendet 
[0 a Diſlefoz Lom to the Ale of another, fo2 in ſuch Surrenders 
the Lod is only an Inſtrument, and does but as it wete alſent, any 
Until Admittance the Eftate is in the Surrenderer, Andhereſembley 
tothe attomment of a Tenant, when (e converſo) a Seigntozy is 
vranted; and he put Caſes upon Surrenderers of Leaſes, that the 
. ult be to one that hath the immediate Reverſion, as an Under-Leſ- 
te in Part of the Term cannot ſurrender to the firſt Leſloz; ey 
Cite 


ino 


Court, the Matter in Law was inſiſted upon by Pollexfen fo} the 


pable of a Surrender; fo2 the Coppholder fo2 Life continuing in 


Vid. Pitt and 
Moore. _ 

T. Jones 133, 
> Mod. 287, 


} } 
en 2 FP 


— 


the Præcipe) which he ſaid was true in a (Writ of Entry, in ts 


1 Show. 206. 
Ch. Juſtice 
Jones 196. 


upon anAflignment of Goods, but of Lands it is: But then it un 


- nant to the Przcipe by Relation, ibidem : And this is confirm# 


Ecnant fo} Lie in Poſſeſſion.) But, as be ſaſd, a common Re, 


tited a Caſe of Leſſee fo: Years, Remainder fo2 Life, Remainder, | 


Fee to a Stranger, he that had the Fee enfeoffed the Tenant 
Pears by Deed and made Liycry 3 and the Conveyance held vol 
2 *. 


could not work by Livery to the Tenant fo2 Pears, wh, 
was in Poſſeſon befoze ; and a Surrender it could not be, becgyy 
of the intermediate Eſtate fo2 Life, and it could not won ag 
G2ant fo2 want of Attoznment. He ſaid it had been commonly te, 
ceived, that a common Recovery cannot be ſuffered, where thy 


Tail is erpeitant upon an Eſtate fo2 Life, (not made Tenant te 


Poff which are commonly uſed. And the true Reaſon is, becauy 
ſuch Writ ſuppoſes a Diſſeiſin, (which cannot be when there is z 


covery in ſuch Caſe in a TUrit of t would be good, 

Pen herton, Chief Juſtice, ſaid, His Reaſon of Diſſeiſin wand 
overrh20w Surtenders to the Ale of a Stranger; fo2 if the Pal 
ſcMon of a Copybolyer would p2eſerve it from a Deſſeiſin, then was 
it pro tempore lupped off, 02 ſevered from the Manoꝛz, and then 
no Surrender could be at all. Et adjornatur. Judgment afin 


2 Jones 154- 
N Perry verſas Bowes. 


N an EſAmeut ypon 0 Special Uerdix, the Caſe nennt 
- N 

Commiſiogers of Bankrupt had afſigned by Jndeuture the 
Lands in Queſtion to the Leſloz of the Plaintiff, which Indenturt 
after wards enrolled; But the Declaration wag upon! 
emiſe made after the Jndentjre, and befoze the Enrolment, auh 
bether that Demiſe were ſufficient to entitle the Leſſo2 of ths 
Phintiff, was the general Queſtion ? | 
It was firſt inſiſted on, That an Enrolment of the Deed of Wig 
ment, tho to paſs Lands, was not necefſary, 2 Co. 26. But if 
Court over-ruled that, ſaying, That an Enrolment is not requllit 


ſain, That after the Deen was enrolled, it ſhall relate ta the Dil 
verp ; and it was compared to a Bargain and Sale, there de 
Statute of H. 8. of Enrolments, nothing paſſeth till the Den 
enrolled ; but then it relates, 2 Inſt. 675. Bargainee ſells beim 
Enrolment, the ſubſequent Enrolment makes it good ; la if ts 
Batgalnee ſiffers a Recovery befoze Enrolment, he is a go & 


the common Pꝛadice. So if at Common Law a Recogn(zanc! - 
cknowledged befoze a Judge, (as anp Judge of the Courts 
eſtminſter may take a Recognizance) and afterwards bet 
it to be recopded, it binds the Land from the Time of the Cans 
Hob. 196. Jf Land be conveyed to the King by Deed en} 


Hill. Anno 33 & 34 Car. II. in B. R. 
 binns from the Time of the Executing of the Deed, altho' the 
Enrolment be Come Time after. : 

daunders contra. pete the Commiſſioners are under a Power gi⸗ 
yen to. them by the Statute of Bankrupts, and they miſt execute 
that Power in all Circumſtances befoze it can become effettual, Jn 
the Caſe of Enrolment of a Bargain and Sale, the Deed it ſelf 
nafſeth the (iſe, and the Statute of Enrolments obſtruts the Ope⸗ 
zation of ft till Enrolment; but when that is done, it paſſeth by 
| the Deed. Again, Here needs no Relation to avoid the Biſchief 
of mean Alignments from the Bankrupt, becauſe he is reſtrained 
from the Time of his firſt Act of Bankruptcy, And on the other 
Side, the Piſchicf would be very great, if theres ſhould be a Rela- 
tion from the Enrolment, in regard the Statute limits no Time 
iim the doing of it, co that it may be ſeven Years after; and if this 
ſhould relate to puniſh Meſne Treſpaſſes, the Inconvenience would 
te bety great, fo2 ſuch Treſpaſſes are, until the Enrolment, expo- 
;d to the Adions of the Bankrupt. As to the Caſe of the Recogs 
nizance, the Caption is a judicial Act and the pzincipal, and ſo 
binds from the Time, And in the Caſe of Gzanting to the King 
by Deed enrolled, the Reaſon is, becauſe the King ſhall not re- 
ceive any Prejudice by the Laches of his Officer in negleding to 
entol the Deed, But generally in Caſes at Common Law there 
is no Relation, as in Caſe of Feoffment and Livery, but ſtrong⸗ 
er in Cale of a Gzant of Reverſion, where the Attoznment is but 
the Aﬀent of the Tenant ; pet it ſhall not relate to the G2zant, Jt 
Would be hard, if a Relation Could be admitted to make a Ban 
liahle to g Treſpaſg. Jt bas been much doubted, whether a Bar- 
gainee befoze an adual Entry, can maintain an Action of Treſpaſs ? 
Aria. The Caſe of Bellingham and Alſop, altho' it was ſaid 
tobe reverſed, and the Authozity is ſtirred in Iſeham and Morrice's 
Caſe, 3 Cro. yet it has been fince taken fo? good Law in Er main 
e 
„ud by 


+ Where Exerutozs ſell by an Authozity given b 
ee is in the per from the Deviſoz, but here in the 

te Statute. Jt were very inconvenient to admit of Relation, be- 

Cauſe no Time pzefixed fo2 the Enrolment, Sed adjornatur. 
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not amendablg. x Show. 20). 
© Anonymus. 


Pon a TUrit of Erro2 out of an inferio2 Court, in an Action 
* upon the Caſe, unon an Agreement to aNgn over a Term, 
uc the Defendant had in bim fo2 kaur Years. Upon Non Al- 
— it a Special Uerdit was found, That the Agreement was 
* c but not put into CUriting, and they found the Clauſe in the AX 
be, Car. 2.0f Frauds and Perjurtes, (viz.) No Adion to be bzought 


— 


- Merwards Judgment was given foz the Defendaut. 2 Jones 197. G 
Bere the Miſtake of che Clerk in laying his 6&itious Demiſe, it may be amended. Holt Ch. Ju. 


any Contract oz Sale of Lands, &c. oz any Jntereſt in 02 
concern · 


3 61 


re, 
ether, it 


Antes 
: 331. 


. 


Hill. Anno 33 & 34 Car. II. in B. R. 


Raym, 387, 
388. 


Antea 337, 


348, 350. 
Yelv. 107. 
contra. 


1 Lut. 333. 
1 Sid. 463, 


464. 
Antea 12, 18, 


23, 25. 
T. Jones 149. 


Q 2 Saund, 
228, 229, 
1 Mod. 4. 


7 2 JOE 


he had declared of a pꝛecedent Date, which implies the Deliver). 
Truth. 


concerning them, 8c. Upon whtch Special Ger dick kound, tt waz 
adjudged foꝛ the Plaintiff, and now Erro2 was aflinned in the hat. 
ter in Law, that this Contract was within the Ack to be put n 
CUriting 2: But it was objected, That the Statute extended only 
to Intereſts, created de novo out of an Eſtate, and not to an 
Alignment. ce "ps 

Curia contra, and held the Caſe to be plain within the Tong 
of the Ack, and ſo the Judgment was reverſed. 


Anonymus. 


N Erro? to reverſe a Judgment given in an fnferio2 Court, 
Firſt, Becauſe tis ſafd Cur' tent” apud Guildhall" Burgi, &. 
and not ſaid, That the Guildhall was within the Jurisdition of 
the Court. Sed non allocatur ; fo2 that ſhall be intended. 
Secondly, The Damages given by the Jury were 31. 194. and 
Coſts 6 d. and ſo much fo2 Coſts de incremento adjud', any ng 
thing laid of the 6d. 1 ee 
Sed non allocatur; becauſe dampna per Jurator' aſſeſs' includes 
all, and the other is but Miſcomputation, and the Coſts awarded 
de incremento neceſſarily implies the 6 d. Coſts befo2e included, 
Vid. antea Paſch. 31 Car. 2, 237. e e | 


Walburgh and Saltonſtall. . | 


N an Action upon the Caſe, the Plaintiff declared, that the D. 
ſendant did take out a Latitat 21 Januarii, 32 Regni, ac ei- 
am Billz, ec. whereas he owed him nothing. ; | 
Upon Not Guilty pleaded a Special Uerdf# was found, That 
the Latitat was Teſte 28 Novembris, 32 Car. Regis, but was tt 
ally taken out 21 Januarii, 32 Regis, Et fi pro, Quære, Oc. 
Holt argued upon this, That by Law it muſt be ſaid to be tak 
out the 28th of November, when the Teſte ig. Yelv. Debt upon 
a Bond bearing Date the zoth of December, the Defendant de 
mands Dyer of the Condition which was to perfozm Covenants, 
and ſays, Tho' it were dated the zoth of December, pet it wa th 
deliberat primo die Feb. and no Breach ſince. It the Plaintif 0 
replies and agrees with the Defendant, tis a Departure, becaul 


But it is ohjeited, That the Jury are not eſtopped to fn te 


— 
o 


J anſwer, Where the Parties impleading have agreed a Po 
certain, the Jury is eſtopped to find the contrary. 


- Pembertof 


— le. 


6 


Paſch. Anno 34 Car. II in B R. 363 


pemberton Chlef Juſtice. Me know the Courſe ok the Court 
ig to Teſte Latitats taken out in the Uacation, of the Term pze⸗ 
ceding; and the Courſe of a Court is the Law of a Court. He 
might have declared, That the Defendant ſued out a Latitat the 
2rft of January, Teſte the 28th of November pzeceding, and if he 
he not eſtopped to Declare ſo, ſurely the Jury may find the whole 


Petter. And o Judgment was given pro Quer. 
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Termino Paſchæ, Anno 34 Car. II. 


In Banco Regis. 


Clayton verſus Gillam, | 
N Treſpaſs fo: Breaking and Entring of his Cloſe, and T. Jones 194. 


Re. Et continuando Tranſgreſſionem præd. „ N 
Aker Aerdick ko; the Plaintiff, it was moved in Arreſt of Judg- - 
ment, That one of the Treſpaſſes, (viz.) The Laying of Timber, Ates 329- 
could not be with a Continuando. P49 Wh 5 Mod 38. 
But it was reſolved by the Court, That continuando tranſ- 5 Mod. 118. 
preſſonem præd ſhall be. referred only to the Treſpaſſes, which bon. 196, 
may properly be ſald with a Continnando. But if. the Continu- 
ado had been exp2eſly laid fo2 that Treſpaſs, all would have been : sid. 224, 
naught; as it was reſolved in a Caſe in this Court, between 7+: 
Letchford and Elliot, 16 Car. 2. | 8 
| Hodges, 319, 


p Butler and 
1 The Earl of Shaftsbury verſus Cradock.. 379 


N an Action of Scandalum Magnatum fot ſaying, That the Earl Ch. J. Jones 
was a Traitor, &c. The Adion being laid in London where the. 


Enn endant, That the Venue might be changed into ſome other 
Int ty," and Affidavits were read, that the Plaintiff had a great 
10 — in the City, and an Intimacy with the pzeſent Sheriffs, 
47 b the Defendant could not expect an indifferent Trial there, Poſts 364, 
Ienddersüpon the Court did think fit to take the Cauſe out of 365 
be delle 1d gave the Earl the Elefton of any other County; but 
to try it elſewhere, and would rather let the Action fall, 


72 | T1 | 7 2 ; | Curtis 


feeding, Sec. and laying thereon certain Pieces of Timber, Ir. 39 


Wong were ſuppoled to be ſpoken, it was moved in Behalk of , /{),,,..,. 4, _ 


[OT Cf eh 


e Anno Jy Gm Min KK 


HE 20G. Fa 


— 


Oiurtis ter, Inman. 


Debt ke the Penalty forfeited by the Stat. of ; Enz. 
ny the Crude of a Szoter, h$aVing not been bound we 
Nee; Jt was moved, That the aalen lle nor in this Court, dec, 
| 1 „„ 21 Jac. cap. 4. enacts, That Actions popular ſhall be bzought befoy 
vi at h4l0 OP. g of Allze, of the Peace, &c. But a Caſe was cited, whi 
was adjudged in this Court, Hill. 20 & 21 Car. 2. between Barn 
Antea fol. 8, and Hughes (which ſee befoze.) that ſuch Agion would lie. Pur 
the Corr notwithſtanding in this Caſe fad, They Would hen 

rguments. 


The Earl of Shaftsbury verſus Graham, & al. 
Ch. J. Jones, I N an Action upon the Tale in the Nmute of a Conſpiracy, the 


2. Ae cot evilc ; 


; Q- / 
no / * Cr 1 5641408 


* Detlaration was, That the Defendants did conſpire to indir 
1 od. 2% kde Plaintiff of High Treston, and fon that Puepoſe did flick mr 


2 Salk. 663 Wilkinſon ; and enbeavonr to ſubam dim to give kate Teſting 
© us ment Was offer ed 


to be chang d AHgalnſt . S EE aud dt * 10 ed at the 
in an Achen fföns at the Old Baily th London, by the Detendant in Püree 
Fiesta. of the kad Cotilpieaey, which Tüdidment the Gzend Jiry thet 
found Ignoramus, &c. _ 5 | ( 24 Torr! 
Ates 363, It was movev in 'Behale of the Dekendants, That tuherkts tie 
Eonfpiraty wag th the Detlaratten aHkedged to de in London, thi 
the Eotitt would change the Venue, and dn Aſivavit of the Otter: 
datits was pꝛobuted, Thitt the Confyltaty alleged in the Detittt- 
tion, ff there was wnp ich; was in Sarrey, afid not t London, 
(Note, Wilkinſon at the Time of the ſuppoten Eorſpitity wat 
a Pꝛiſoner in the King's Bench.) And Aﬀidavits were pzoduced 
likewiſe to ſhew, That the JlUHieſ# Had ich Jiifereſt with the 
reſent Sheriffs of London, that an indifferent Jury was nt 
lite to be returned, ard that ſeveral Peeſmis nämeb to be mitt 
rial CUlitheſſes fo2 the Dereavaiits, bitt not tome to the E 
lk it were iti London, fbj kene of theit Lives, in tegard the, 
deen fo offtotited is abuten when they were produced to pan 
the dekoze⸗ mentioned Fiiditttiient ar the Old Baily, and ſebred! 6 
ther Matters were anlegen. But it was thiifted upon by i 
Counfel fo! the Eatl, Chat, 1 Bean 
' Fitq, The vente uſes not to be changer in Caſe vf 8 Pin 
who ts one of the Comited Regis, and call not be forced r6 ttib 
ints another County to try his Caſe as & common Peron. 
Secondly, That the pꝛeſent Caſe was local, (viz.) Che hr, 


kerring the Indictment at the Old Baily ; and where the Cauſe i 
Acton arifeth in two Counties; the Plaintiff hath bis Election i 
| bzing it in either. 7 Co. Bulwer's Caſe, Tit 
| Ly | | 
| 
| . 


- Mich. Anno 34 Car. II. in B. R. 


Fot the Court declared, That they were ſatisfied, that no indif- 
ferent Trial could be had in London; they remembered they were 
affronted themſelves when they were at the Old Baily, upon the be- 
foxe-mentioned Indidment: And they reſolved, That they had a 
awer to alter the Venue in the Caſe of a Peer, as it had been | 
done about ſix Pears ſince in a Scandalum Magnatum, bzought by 2 Mod. 215, 
the Earl of Salisbury in this Court. And alto they ſaid, That the“ 

Cauſe of Action here was Tranſitozp, (viz.) The Conlpiring, Tilly 
and that the Pꝛekerring of the Judictment was but in Aggravation 1 
of Damages, and the Ackion would lie altho' none had been offer- Ill 

ed, 02 if pzeferred by other Perſons than the Conſpiratozs. 

'Tig true, when the Matter ariſeth in ſeveral Places, the 
Plaintiff has Election, but if there be like to be no indifferent 
Trial in the Place where it is laid, tis uſual with this Court to 
change the Venue. But the Court (aid, They would not confine 
the Plaintiff to Surrey, if he could ſhew that that was not an in: 
different County, Vide 42 Ed. 3. 14. 
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Termino Sancti Michaelis, Anno 34 Car. II. 
In Banco Regis. 
Deniſon verſus Ralphſon. 


N an Aﬀion upon the Caſe the Plaintiff declared, That the Antea 223. 
Defendant in Conſideration of a Sum of Money pald by 
the Plaintiff, did pꝛomiſe to deliver to him ten Pots of 
good and merchandizable Pot-Aſhes, and that not regarding his 
Nomiſe, and to defraud him, he delivered him ten Pots of Aſhes 
not merchandizable, but mixed with Dirt, 8&c. And declared alſo, 
hat pro quadam pecuniz ſumma, &c. the Defendant vendidit 
ta the Plaintiff ten other Pots of Aſhes, Warrantizando, &c. that J 
MN were good and merchandizable, and that he delivered them 
d, and not merchandizable, knowing them to be naught z and 
to this Declaration the Defendant demurred. | 
4 it was argued by Saunders, That here were divers Cauſes 
1 tion of ſeveral Natures put into one Declaration, and they 
aired ſeveral Pleas, (viz.) Non Aſſumpſit, and Not guilty, 
Tneloge ought not to be joined together. | 
uk mpſon fo2 the Plaintiff cited a Caſe between Matthews and * Sid. 244, 
the — An Acton againſt a Common Carrier, and declared upon **” 
uſtom of the Realm, and that be had not delivered the Goods; 
2 3 any 
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366 Hill. Anno 34 & 35 Car. II. in B. R. 

and declared alſo in a Trover and Converſion upon the (4, 
adjudged di- Matter, and after Uerdi# upon Motion in Arreſt of Judgmey 
refly con- the Action was adjudged well bought, 16 and 17 Car. 2. Hill. 1 
24424 tbis Court. So an Aon againſt ane fo2 twenty Shillings, un 
on _ * of an Pozſe, and declared further, that he abuſey him, 

and good. | 
Curia. Thofe Caſes were after Uerdi#, Cauſes upon Contra 
1 * 101. which are in the Right, and Cauſes upon a Tozt cannot be jon, 
Cro Cas. 20. kd, for they do not only require ſeveral Pleas, but there is ſever 
1 Dany.3, Moceſs, the one Summons, Attachment, &c. the other attach 
ment, &c. Theſe upon the Contract lie for and againſt Exec. 
tozs, the other not; but theſe ſeem to be both upon the Contraz, 
(viz.) That upon the Marrantp as well as the other, tho' the 
Declaration, knowing them ta be naught, yet the Knowledge 
need not to be p2oved in Evidence. Debt upon a Bond and x 
Mutuatus map be joined in one Action; pet there muſt be (ſeveral 


3 Mod. 322. 


Pleas; fo2 Nil debet, which is pzoper to the one, will not bete 
in the Action upon the Bond. Sed adjornatur. t 
K . A l 

* = a 
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Termino Sancti Hillarii, Anno 34 & 35 Car. ll, 


In Banco Regis. 


Dominus Rex and Higgins & al'. 


Raym. 484, Quo Warranto was bzought againſt divers Perſons of the 

_ A City of Worceſter, why they claimed to be Aldermen, &. 

ny of the ſaid Coꝛpoꝛation. The Cauſe came to be fried al 

Antea 30g. the Bar, and a Challenge was made to the Jury fn Behalf of te 
Defendants, fo2 that the Jurymen were not Freeholders. 

The Court ſaid, That foz Juries within Cozpozate Towns, 

hath been held, That the Statutes that have been made, tequl 

ring that Jurymen ſhould have ſo much Freehold, do not extend 

to ſuch Places; fo; if ſo, there might be Failure of Juſtice, la 

Tant of ſuch Jurymen ſo qualified; but then to maintain ti 

Challenge it was ſaid, by the Common Law Jurymen were to be 

Freeholders. 

But the Court over-ruled the Challenge; but at the Jnpow 
nity of the Counſel, they allowed a Bill of Exceptions, and (0 f 
Uervict paſſed againſt the Defendants; and afterwards it — 
moved in Arreſt of Judgment upon the Point: But the Co - 
would not admit the Matter to be debated befoze them, (ho 


3 


„% 


Trin. Anno 3: 5 Car. II. in B. R. 


dung Peecedents of like Nature were offered) becauſe they ſat, 
They had declared their Opinions befoze, and the Redzeſs might 
he upon a CUrit of Crroz. 


367 
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Termino Sanctæ Trinitatis, Anno 35 Car. II. 
In Banco Regis. 


Thursfield verſus Jones. 


Motion foz a P2ohibition to a Suit in the Eccleſiaſtical 1 Mod. 79, 
Court fo2 a Church-warden's Rate, ſuggeſting that they 4 qr 
had pleaded, That it was not made with the Conſent of 1 Salk 163. 

the Pariſhioners, and that the Plea was refuſed, 

The Court ſafd, That the Church-watdens (if the Pariſh were 

ſummoned, and refuſed to meet 02 make a Rate) might make one 

alone fo2 the Repatrs of the Church, (if needful) .becauſe that if 
the Repairs were neglected, the Church-wardens were to be cited, 
and not the Pariſhioners; and a Day was given to ſhew Cauſe, 

why there ould not go a Pꝛohibition. 1 


Termino 


I. 


Termino Sancti Michaelis, Anno 35 Car. Il 


In Banco Regis. 


Gamage , Caſe. 


— wi wel 


Rro2 out of the Court of the Gzand Seſtons, where in a 
Ejeitment the Cale was upon Special Ger dict upon the 
ill of one Gamage, who deviled his Lands in A to hi 
CUife foz Life, Item his Lands in B. to his CUtke foz Life, am 
alſo his Lands which he purchaſed of C. to bis Wife fo; Lit, 
and after the Deceaſe of his Mike, he gave the lald Lands toon! 
of his Sons, and his Heirs. | | 
And the Queſtion was, Mhether the Son ſhould have all th 
Lands deviſed to the Wife, oz only thoſe laſt mentioned? And i 
was adjudged in the Gzand Seſſions that all ſhould paſs. Andy 
on Erro2 bzought it was argued, That they were Deviles tothe 
Mike in diftint and ſeparate Sentences, and therefoze his (ai 
Lands Gould be referred only to the laſt.” | 2 
On the other Side it was ſaid, That the WMozd Said chou 
not be referred to the laſt Antecedent, but to all. Jf a Man tn 
veys Land to A. fo; Life, Remainder to B. in Tail, Remaindet 
to C. in forma prædict', the Gift to C. is void, 1 Inſt. 20. b. } 
is agreed, if he had ſaid, All the ſaid Lands to his Son and his 
Heirs, ft would have extended to the CUhole : This is the ſam, 
becauſe Indefinitum æquipollet univerſali. Et adjornatur, 


Herring verſus Brown. 


N an Ejectment upon a Special Uervi# the Caſe was; Cenill 

fo2 Life, with ſeveral Remainders over, with a Power f 
Revocation, levied a Fine, and then by a Deed found to | 
ſealed ten Days after, declared the Uſes of the Fine, Wild 
Deed had the Circumſtances required by the Power. 
Queſtion in the Cale was, Whether the Fine had extingui9 
the Power? 07 

Jt was argued that it had not, becauſe the Deed and Fil 
ſhall be but one Conveyance, and the Uſe of a Fine oz Reco! 
may be declared by a ſubſequent Deed, in 9 Co. Downams 
And a Caſe was cited, which was in this Court in my 1! 
Hale's Time, between Garret and Wilſon, where Tenant f0! W 
with Remainders over, had a Power of Revocation, and !? 
Deed under his pand and Seal covenanted to levy a Fpins 
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46 chou be to certain Ates; and afterwatds the Fine 


vis vie det bbing lp. This was held to be a good Exeeution 
of the Power und Lissentton of the new Ates, an the Deed and 
Int tader A 

pn the ot 


j 

i Hodſon verſus Cooke. 2 Show. 328, 
ls : + 2 Jones 214. 
Nd N an Action upon the Caſe foꝛ commencing of an Acklon againſt Olle verſug 


jim in an inferioz Court, where the Cauſe of Action did ariſe . J 
out bf the Jurisdict ion. 8 bf ; 254. Temple 
After a Uerdif fo2 the Plaintiff, upon Mot guilty, it was mo- == wc 
ved in Arreft of Judgment, That it was not ſet fozth that the g 
Defendant did know, that the Place where the Action aroſe was 
out of the Jurisdiction, which it would be hard to put the Plajn- 
tiff to take Motice of 8 
On the other Side it was ſaid, That the Party ought to have Antes 256. 
4 Uetoitipenee to the Jticonventente he is put to, by bring put to 
Bill perhaps in a Caſe where Bail is not required above, and 
(uth line -Dffadvatitages which are not in a Suit bzought here; 
and the Plaintiff ought at his Peril to take Notice of the Plate. 
Aid of that Opinion were Jeffreys Lozd Chef Juſtice, Hollo- 

way and Walcot; but VVithens contra. | 

dhe Coutt (4fd, That it could not be affgned fo2 Erro? in Fa Lot». 1551, 
that the Cauiſe aroſe ont of the Jurisdittion, becauſe that is con- W and 
fray to the Allegation of the Kecow, neither is the Officer pu Wilmoct. 
nilhable th4x executes Pꝛocels in ſueh Action, bat an Action lies T: Joer 14, 
agakiſt che Party. Aid fo it was ſafd to be refolved in a Caſe en 2. 
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ditwith Cow pet and Cote per, Paſch. 18 Car. 2. in Scac. when mp 1 Mod. 8:. 
Lo Chief Baron Hale fate there. þ TY 33 
ae | * 2 Mod. 195, 

- Anonymos. | TOS | 


A? Indickment of Perjurp fox Swearing befsze a Juſtice of the = Show. 165, 
Pente, That J. S. was preſent at a Conventicle, oz Meeting 16, . 
 Velitious Woflbip, re. 
* was moved to quath it, becauſe it did not appear to be a Con- 
is (viz.) That there was above the Muniber of Five, and ſo 
w Juſtices of the Peate had no Power to take an Oath toncern⸗ 
Tit, and then it could be no Perjury. To which the Lo2d Chief 
lad“ laid, That Conventicles were unlawful by the Common 
» Und the Juſtices map puniſh unlawtul Aſlemblies. my - 
cemed 
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"370 b Y Paſch,. Anno 36 Car. IL in B. R. 


teemed to be of Opinion, That a Man might be indicted of pe, 
jury fot a voluntary and extrajudicial Dath : and cited a late cz, 
where one had ſtoln away a Pans Daughter, and went bela; 
Juſtice of the Peace, and ſwoze that he had the Father's Conſent 

and thig in onder to get a Licence to marry her; and he wag j, 
diXed and convicted thereupon. : 21? 0h) 3 W015 X.% 

And all the Court ſaid, That it was not the Courſe to 

Indictments at Perjuty, Nuſance, 02 the lite; but to put the 
Party to plead to them, Bf E 
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Termino P aſchæ, . Anno 36 Car. II. 
In Banco Regis. 


ow . 


Diuncomb verſus Walter. 
1 479 FF an Indebitat' Aſſumpſit by an alugnee of Commiſlioners p 


on the Statute. of Bankrupts, upon Non Aſſumpſit pleadg, 
887 22 Gerdick was found, upon which the Caſe appeaq 
o be thus: | Fg TREE 
| Dae Staly was arreſted by an Executo2 of his Creditoz, 6 Let 
2 Lev. ig. Which was befoze Probate of the Mill, and within two - 02 thi 


The Queſtion was, TUhether the Dekendant ſho 
och net A to refund this Boney which was pald unto him, as afozeſaid? th 
. 1 Feirſt, Thether the Arreſt befoze the Probate was a good drrell? | 
* (A, 7 It was laid, Jf an Executoz hath a Reverſion- in a Term ure, X 
3 which a Rent is reſerved, and diſtrains, &c. he may avow fo ti 

| Rent befoze the Probate. Vide 1 Roll. g17. Tit, Executors. (itt 
an Executo? bꝛings an Action befoze Probate, pet if he ſhews i 
Probate upon the Declaration, tis well enough. * - * 
- Secondly, Whether, when he yields himſelf to Pziſon, it bu 
not relate to the firſt Arreſt, to make him a Bankrupt from thi 
1 Time? This depends upon the Statute of 21 Jac. cap. 19. WM 
it is ſaid, That in the Caſes of Arreſt and lying in Pziſon, he il 
be adjudged a Bankrupt-from the Time of his fir Arrefl. 


— 


Hill. Anno 1 & 2 Jac. II. in B. R. 
"bjet. This Relation doth not pꝛejudice Strangers. 

anſw. Dame Hale's Caſe, Pl. Com. 293. It one giveth another 
a moztal Mound, and then ſells his Land, and the Perſon dies; 
there ſhall 13 Relation as to make the Land kozfeited from 

rf Stroke. : 

W This Caſe came bp Writ of Erro2 out of the Common $alk. r09, 
pleas, where Judgment was given foz Walter; aud the faid . 
judgment was affirmed in this Court pzincipally upon the Point vor Gatisfy'd 
of Relation: Foz the Court ſaid, That it would be a great Mil⸗ > ba 
chief if it ſhould relate to the firſt Arreſt, as to. the Payment of this Caſe. 
Yoney to Strangers. 
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Termino Sancti Hillarii, Anno I & 2 Jac. 11. 
In Banco Regis. 


Herring verſus Brown. 
Quod vid. antea, Michaelmas, 35 Car. 2. 


HE Caſe upon a Special Uerdi# was to this Effet; That Antea 368. 
| J. S. being ſeiſed in Fee had made a Conveyance of his 350» 125: 
Effate to the Ute of himſelf  fo2 Life, with divers Re- e. 
mainders over to other Perſons, with a Power of Revocation 
by (Writing under his Þand and Seal, 8c. , 
Afterwards the ſaid J. S. having a Purpoſe to revoke the ſald 
Uſes, and make a new Settlement of his Eſtate, be levied a 
Fite, and after the Fine he made a Deed, wherein he cxpzeſſen . 
that he revoked the kozmer Ates, and ſo p2oceeded to a new Limf- 8 
ation by that Deed, and declared that the Fine by him levied IP. 
yould be to the Uſes of the ſaid Deed. : 
The ſole Queſtion was, CUbether the Fine had extinguiſhed his 
dukt, and by Conſequence fozfcited his Eſtate 2 oz, Chether the 
ine and Deed ſhould be taken as one Conveyance, and ſo be a 
$00 Execution of his Power, and new Limitation of the Ales? 
4 alter many ſolemn Arguments it was reſolved by the Chief 
- ice Herbert, Holloway and Wright, That the Fine was an Er- 
"Mlhent of his Power, and that the Deed came too late, 
vttary to the Dpinion of Juſtice Withens. Vide antea 368. - 
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Termino Sanctæ Trinitatis, Anno 26 Car, Il 


In Banco Regis. 


Pibus verſus Mitford. 


Intratur Trin. 20 Car. 2. Rot. 703. 
t Mod. Rep. I N ant Ejedment the Jury find a Special Aerdict to this 6 
98, 121, 159, fect, (viz.) That Michael Mitford was ſeiſed of the Lan 
ym. 22s, in Queſtion and of divers other Lands in Fee, and having 
318, Ilſue Robert by one Uenter, and Ralph by Jane his ſecond (Wit 
208. 2 did (23 Jan. 21 Jac.) by Jndenture covenant to and ſeiſed « 
4 Mod. 153, (ome of the Lands to the Uſe of himſelf fox Life, Remainder n 
you. Tye Truſtees fo2 Years fo2 ſeveral Purpoſes, Remainder to Jane hi 
Show. Pari. ſecond Mike fo; Life, Remainder to Ralph and the Heirs Baled 
Caſes 104 his Body. And as to the Lands in Queſtion,” he covenants 
Sec. and leiſed To the Ale of his Heirs Male begotten, 02 to be lt 
3 Keb. 129, Cotten on the Body of his ſecond Mike, and died. And then th 
239, 316, Jury made this lpectal Concluſion,. Jf any Uſe did ariſe dy fr 
2 Lev. 5, Deed to Ralph, then they find foz the Dekendant; and if uot 
2 Salk. 675, they find fo2 the Plaintiff. WE. 2 If Dif” 
| This Caſe was argued ſeveral Times at the Bar, and now th 
Judges delivered their Opinions ſeriatim. 


2 Mod. 211, Wylde, Juſtice, fo2 the Defendant. 

TUe are to give our Opinions upon a Deed of (ſeg, made if 
the Moviſion of younger Childzen not otherwiſe pꝛobided fi! 
But if the Cale were not ſo, Jt is a ſafe May, when the Clan 
are ambiguous, to follow the Intention of the Party appearing F 
the Deed. J ſhall not maintain that Ralph is a Purchaſer, un 
do make this an erecutozp Ale: J agree, a Man cannot either! 

- Conveyance at the Common Law, by Limitation of Uſes, 0% 
vile, make his right Heir a Purchaſer; J agree alſo Griſ#0 
Cale in Dyer 156. and if*this Caſe had operated by Traum 

tion of Poſſeſſion, this Limitation to the Heirs of the Bo?" 
the Covenantoz had been void, and no Ake ſhould have cl: 


But here, in the Caſe of a Covenant to ſtand ſeiſed, _ 
4 
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mobes out of the Cavenantoz; he retains the Land and dircas 
the Uſe, and keeps ſufficient in him to maintain this Ale. There's 
a gteat Difference between a Tonveyance at the Common Law, 
and a Conveyance to les: At the Common Law, the Heir can⸗ 
not take where the Anceſtoz could not; but otherwiſe it is in Caſe 
of Ales, 2 Roll. 794. and ſo is Wood's Caſe, 1 Co. 99. a. cited 


in $helly's Cale, 


—— —— 
0 Al 


— n Innd 70 Car. II, in BK: 3 


This J ſay to ſhew, That the Tntent of the Parties walt be 


the Guide, and that there is a Difference between Conveyances 
at the Common Law, and Convepances to Uſes. Horwood's 
Opinion in Huſley's Cale, 37 H. 8. comes to our Caſe; There's . 
no great Difterence- between a Covenant to ſtand ſeized, and a 


Froffment to Uſes. = | 3 | 

J will not argue to pꝛove, That this Deed ſhall enure as an 
Executow Uſe, becauſe tis againſt a Rule in Law taken by my 
Lod Hobart, and ſo agreed befoze his Time: But here Ralph is 
Tenant in Tail, Michael his Father being Tenant foz Life, Re- * But if ir 
mainder to his Heirs Male begotten on the Body of Jane his Þ* degcche 
ſecond Mike. Foz the Law, to pꝛeſerve this Limitation to the Peach of the 


Ale of his Hetrs Male, &. will by Implication create an Eſtate Wife, who is 


fo} Life in Michael ; becauſe. the Intent of the Parties appears, eiae 


that it ſhould be [o. There's no great Difference between the wite man 


Conſtruction of a Deed of Ales and a Will, 13 H. 7. The Wife rare an 
takes an Eſtate fo2 Life by Jwplication, where the Land is de. Lite ö, in. 
viſed to the eldeſt Son after her Deceaſe, Manning and Andrew's plication, 
Caſe in 1 Leon. 259. * The Reaſon of theſe Caſes ig the Fulfilling bude mall 
dt the zutention of the Parties; and here this Limitation cannot enter ana 
be made good by May of a future Uſe, no2 by any other Map, but bold ic 255 
'only by Creating of an Eſtate fo2 Life in Michael the Father by ste ang 
Jmplication, and this is accoding to the Nature of a Covenant $choller, Ch, 
lo ſtand ſeiz'd: Foz the Ade is not to paſs out of the Covenanto? * 2 
till the pzoper Time koz the ſubſequent Eſtate to commence. As vag. 267, 
to thy Lozd Paget's Caſe, 'twas his Intention to have the Uſe » Mod. 139, 
duting his Life, And my Lozd Coke was certainly verp well ſa- 43. ah 
tisfied with the Reſolution in Fenwick and Mitford's Caſe, when | 
he wote his Inſtitutes; fo2 he argued befoze to the contrary, as 


appears by the Repozt of that Caſe in Moor. 


Rainsford, Juſtice, to the ſame Intent.  - 

, Jf no Ale riſes immediately to Ralph; pet if a Uſe riſes by 

; Deed ſo that he has the Land any Map, be it by Deſcent from 

lis Father, tis within the Concluſion of the Gerdick. 

tends the Scope of the Convepance it appears, That it was in⸗ 

* ws that Robert ſhould never have this. Land till Twelve 

l 2 Pounds were paid fo2 the Pꝛoviſion of younger Childzen; 
= it Robert ſhould have it, it would be againſt the Intention 


of Michael. 
Aa a 2 There 
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374 Trin. Anno 26 Car. II. in B. R. 


There are two Reaſons and Sounds in Law, by which ne 
may make this Deed agree with the Intention ok the py, 
ties. 

Firſt, Becauſe it is in the Caſe of an Eſtate⸗tail, ubi yo, 
tas donatoris obſervari debet. | 

. Secondlp, Jt is in a Conveyante ſettled by Way of Uſe, ay 

in Caſes of Uſes the Intention of the Parties ought to be yy, 
ſie; And this is in Caſe of a Ale that riſes by Covenant to ſam 

ſeiſed, which makes the Caſe the ſtronger. | 1 

And J conceive this is not a void Limitation, but ſich an g 

as gives an Eſtate to Ralph. In Speaking to which J ſhall obſery 

what my Lo2d Coke in 1 Inſt. 23. ſays, viz. That ſo much of th 

Uſe as the Owner of the Land does not diſpoſe of, remains f 

him, &c. and lo in Cownden and Clerk's Caſe in Hob. 30. gy 

this is the Reaſon of Bingham's Caſe. 2 Co. 82. 

Now here when Michael covenanted to ſtand ſeiſed to the gu 
or his Heirs Yale on the Body of his ſecond Alike begotten, 3 
conceive he ſhall retain the Land as Parcel of his ancient Ute u. 
ring dis Lite; fo2 non eſt heres viventis, accoding to Arches 

Cale, 8 1 1 * _ an 58 fo2 Life i 

proved by m d Paget 8 Caſe, 1 Co. 154. er 310. N. 
1 Co. Chadicigh's Caſe 1 29. 2 Rolle 788. 21 H.7. 18. , 

From my Lozd Paget's Caſe (upon which J ſhall rely) and the 

other Caſes it appears, That where there's a Limitation to me 

after the Death of another, the Covenantoz ſhall retain the Land 
dDduting the Life of the other; and here in our Caſe, this Elm 
not taking Effe# tl after the Death of Michael, he ſhall retain 
the Eſtate, and ſhall be Tenant fo: Life of the old Ale. 

Now the Queſtion is, Cllhether Ralph ſhall take by Deſcent, 0 WA" 

Purchaſe? And J conceive this Effate fo2 Life, with the Rt: 
mainder in Tall makes but one Eſtate-tafl in Michael, and th 

he becomes Tenant in Call, and fo Ralph ſhall take as pelt it 

Tail. J ſhall not trouble mp ſelf, whether Ralph may take het! 
as a Purchaſer, becauſe in Cownden and Clark's Caſe in Hod.i 
is reſolved, That he cannot take as Þeir Male of the Body if 
2 becauſe all the Mods are not verified in him, fo! k 

no 4 r. f 4 
J ſhall rely upon the firſt Point, That here is an Eſtatetil 

executed in Michael. Foz when an Eſtate fo2 Life is in the u 
ceſto2 by lap of Retainer, and an Eſtate is afterwards limit! 
to his Heirs, this is within the Rule put in Shelley's Caſt u 
x Co. where the Anceſto! takes an Eſtate of Freehold, and by ts 

fame Conveyance an Eſtate ts limitey to his Heirs, mediatel? n 

immediately, they are UWozs of Limitation, and not of Pur 
chale ; becauſe the Hetr is Pert of his Father. Ye 


. 
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Trin. Anno 26 Car. II. in B. R. 
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Hur Caſe is ſtronger than Fenwick and Mirford's Cale: It's 

„the ſame Keaſon fo? that Cale is not given by Anderſon and 
Moor, which is giden by my Lozd Coke. Moor 437. There the 
Reaſon is, becauſe the Limitation to the right Heirs is merely 
void; here Michael hath an Eſtate in Tall of the antient Uſe, there- 
don tis not neceſſary fo2 the Law to create an Eſtate fo; Life. 

Obj. That this cannot be an Eſfate-tail executed in Michael 
tecauſe the Eſtate fo2 Life is not by the ſame Limitation, but b 
Put my Loꝛd Coke (aps in Fenwick and Mitford's Caſe, 1 Inſt. 
21. b. That there is no Difference where the Eſtate is created by 
Law, and where by the Deed. 1 And. 259. And the Law retain- 
ing an Ellate in Michael fo; Life, our Caſe is the ſame, as if the 
Eſtate had been limited to him, with the Remainder to his Heir 
Male begotten on his ſecond Wife, which would be an Eſtate-ta 
executed in Michael, and would have deſcended to Ralph. 


Tviſden, Juſtice, fo2 the Plaintiff 1 
1 hold there's no Uke raiſed to Ralph bp this Deed. (Tie ate 
here in the Conſtrufion of a Deed, and not of a Mill; Jt may be 


Hobart is of a contrary Opinion. 


thence, that it Chall be ſo in a Deed; fo2 a Deviſe is not to take 
Effect till after the Death of the Deviſoz, and then tis apparent; 
that he is heit Male of his Body, Jt hath been agreed, that 
Heirs Yale of the Body are Mods of Purchaſe : Jt is plain, 
that Ralph cannot take as Spectal Heir unleſs of are and 
that he cannot do, becauſe he who ſhall take by Git 

Limitation ought to be Heir as well as Jfſue Male; and Ralph 
here cannot take by Uirtue of the Statute de Donis Conditionali- 
us becauſe none can take as Special Þetr, but where his Ancefto! 
took befoze ; and therefoze this Limitation is utterly void. 
To make this Limitation good, divers Mays have been urged; 

Firff, That this Deed has an Operation by CUay of Returnf 

t the Ale, and it has been compared to my Lotd Pager's Caſe 
which differs from it; here cannot be any Part of the old (iſe in 
Michael, fo; if he hath an Eſtate koz Life, it ought to be a new 
le; Jt cannot be a returning Ute, fo2 the Limitation to the Heirs 
Dale of the Body of Jane the ſecond Tife is void, and it cannot 
«turning where the Ale is not ſettled in any Perſon. J agree 
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do the Heirs Male being void, the antient Ale remained pet in 


Michael, ko nothing was out of him, he having limited a Chin | 
| «> . f 


= 


an Eſtate ſhould be raiſed in ſuch a Caſe by Mill, altho' my Load 
J agree, the Caſe of Hodg- 
kinſon and Wood, Cro. Car. 23. but it cannot be argued from 


tue of ſuch a 


* Lo Paget s Caſe, becauſe there the Eſtate was veſted in Wil- 
i. Paget, and the other Ale returned by Operation of Low, and 
e Elte ſettled could not be deveſted; but here the Limitation - 
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| Arten 323. Death of the Wife, gives an Eſtate foz Life to the Wife; hut 
Laugh. 5. 6,-Otherwiſe it would be upon ſuch a Deviſe to the younger Sq, 


Chief Juſt. in the mean Time, Cro. Jac. Horton and Horton 57. e are ni 
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which cannot be. And as to the returning Uſe, tho? all be done 

in an inſtant, yet there is a Paiozity of Time in the Epe of the 

Law, fo2 it ought to veſt firſt in him in Remainder, and then te 

turn; but Here nothing veſts in the Remainder, 

Secondly, Jt hath been urged, That it hall be made good ly 

 Jmplication of-Law, and ſo ſhall amount to a Covenant t; 

ffand ſeiſed to the Uſe of the Covenantoz fo2 Life, &c. and the 

rather, as it has been ſaid by Wylde, becauſe Ales are guided i 

quity. | 

Vaugh. 261. But J anſwer, Te are here in Caſe of a Deed, where an e. 

oea 379. ffate ſhall not be raiſed by Jmplication, as it ſhall by a Will, Cm 
Car. Seagood and Hone 336. A Deed differs greatly from a Cut 

fo2 if a Man ſurrenders Copyhold Land to Two, equally to be 

divided, they are Jointenants ; but ſuch a Devile would have may 

them Tenants in Common. - Admit in fome Caſes. an Eſtate ſhaj 

be raiſed by Implication in a Deed; yet it thall not be lo here, 

fo? it would be to the Diſinheriting of the Heir: As to the Caf! 

of 13 H. 7. J agree, that a Deviſe to the eldeſt Son, after the 


4, 262,264. fo; there the eldeſt Son, and not the Mike, ſhould have the Eſtate 


33 here in favorabili materia, and therefoze no Conſtruction ſhall be 


made, which does not appear by the Mozds. Jt bath been rong: 
ly urged, that this being by May of dle (which is a Matter of 
Equity) ſhall be favoured, Admit it; pet it ſhall be guided bythe 
Common Law, foz æquitas ſequitur legem. There never ſhall be 
a Settlement by Map of Uſe to make one capable who is not <> 
Poſtea 378. pable by the Common Law. J do not ſee any Difference betiveen 
a Feoffment to (ſes, and a Covenant to ſtand ſeiſed ; fo if 4 
_ , * Feoffment be made to the Uſe of one fo2 Life, the Ale (hall te 
turn which is not diſpoſed of, as well as upon a Covenant te 
 ftand leiſed. F 93.7}, ge : $6157 
- Thirdly, Jt has been urged, That ik theſe ſeverally cannot (if 
poꝛt this Limitation ; pet the Intention operating with the Den 
will both together make an Eſtate fo2 Life in Michael. But IN 
not ſee his Intent here to have it fo2 Like; the Intention even 4 
a Will, which is much ſtronger, ought to be collected out of th 
- Wozds of the TUill. Cro. Car. Sprit and Bence 368. agreed byti 
whole Court, That UUo2ds in a Will ought to have an apparel 
| Intent to diſinherit an Peir, and here there is not any appar 
Antea 323. Intent, but rather to the contrary; fo2 of ſome Lands Michael t 
Vaugh- 3- + penants to ſtand ſeiſed to the Ale of. himſelf fo; Like, Bemalnde⸗ 
1 Sid. 191. &c. but of the Lands in Queſtion, he makes a Difference in 
_ © Limitation: And the Wozds of the Deed are to be conddered, g 
.. covenants to ſtand ſeiſed to the Ales, mentioned, declared an, 
mited in the Deed, and if Michael ſhall have an Eſtate fo? Lit 
4 | | 
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tween Flavil and Ventroiſe in the Common Pleas, in which the 
Court was divided; but the ſame Point came afterwards in Que- 
„in the Caſe of Mz. Tape of Norfolk, and it was adjudged to 
de the antſent Ale; And no Cale can be ſhewn, that the Law 
will create an Eſtate in the Covenantoꝛ, where the Ale is not ve- 
fed in any Perſon, but the antient Ute remains in him. 
As to the Caſes cited on the other Side, J have anſwered my 
Low Paget's Caſe already. And as to my Lozd Cokes Caſe, 
1 Inſt. 22. b. J agree the Ale returns, and the Son is in by 
Deſcent, and lo it was adjudged in Fenwick and Mitford's Caſe 
there cited: But the Paraphꝛaſe he makes there J do not under- 


Heirs, and right Heirs he cannot have during his Life, the Law 
doth create an Uſe in him during his Like: Wherefoze is this 
ſaid? to make the Heir in by Delcent? Mo Doubt without this 
he is in by Deſcent, and ſo was the Judgment in that Cafe ; fo? 
what Reaſon then ſhould there be an Eſtate fo2 Life raiſed by the 
Law, to be merg'd by the Fee as (ſoon as rafſed? 

And there tis ſaid, Till the future Uſe come in Eſſe, J do not 
(onceive then where it is lo long as the Father lives, and what 
he Beans by the future Ale, J do not know, fo it always was 
in Eſſe, and never was out of the Feoffoz, and this was ſo ad- 
judged in that Caſe of Fenwick and Mitford, and not the Con- 
ſtruction of my Lozd Coke: And 'tis ſtrange, that no other Re- 
ponts ſhould mention his Conſtructlon. 25 


Hale, Chief Juſtice, fo2 the Defendant. 4 
Ik Ralph takes either by Deſcent from Michael, 02 by Pur- 
chaſe, the one May oz the other Anſwers the Uerdict, and Judg⸗ 
ment ought to be given fo2 the Defendant, 

I ſhall divide the Caſe into two Points. 

1. Ihe takes by Deſcent? © | 

2, Admitting he does not, ff he may take by Purchaſe ? As 
this Caſe is, J ſhall pzemiſe two 02 thꝛee Things. 

Firſt, Jt has been agreed, if an Eſtate koz Life be rafſed to Mi- 
chael, the Remainder being to his Þeirs Male of the Body of 
Jane his ſecond Witte, the Eſtate · tail is executed in him; be the 
Eſtate fo2 Life raiſed by Implication 02 erpzeſs Limitation. 

Setondly, It is plain; quacunque via ft be ratſed, that the 
Cllate was lodged in Michael, till Ralph the Son be tn a Capa- 
city to take it, either by Deſcent 02 Purchaſe; ko; be it Part of 
the antient Uſe, o2 a new Ale, it ought to be in Michael during 
vis Life, foz there is nothing to bzing it out of him. | 
: Chirdly, In all Caſes touching Uſes, there is a great Diffe- 
ente between a Feoffment to Uſes, a Covenant to ſtand ſeiſed, 

| any 
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—T babe it by Operation of Law. There was a like Cale be- 


ſtand; It is ſald there, Then a Limitation is made to his right Poſtez 379. 


„3 78K there is no precedent Eſtate of Freehold to ſupport it; and taking it as a 
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and a Conveyance at the Common Law. Jf a Yan by Feoftmer 
Antea 376. $0 Uſes conveys Land to the Uſe of J. S. fo2 Life; he may rem 
the Ade to himſelf and the Heirs Male of bis Body bp the lam 
Co.Litt.:2.b. Deed, and ſa alter that which was befoze a Fee-ſimple, and tun 
2 Mod. 209. it into another Eſtate z but if A. gives Land to B. fo? Life, R 
mainder to A. and the. Heirs Male of his Body; becauſe a n 
cannot give to himſelf, the Remainder is void, ko; a Ban canny 
convey to himſelf by a Conveyance at the Common Law. 
Theſe Things being pzemiled, J conceive here is an Eq, 
tail in Michael. bi | 3 | 
Firſt, Becauſe in this Caſe the Uſe returns by Operation g 
Lam, andexecutes an Eſtate in Michael fo; Life, which being 
conjoined to the Eſtate limited to the Heirs Male of his Bod 
makes an Eſtate-tatiz This Eſtate fo: Life riſing by Operatic 
of Law, is as ſtrong as if it had been limited to him fot hi 
Life, and after his Deceaſe to the Heirs Male of his Body, 
Second, Becaule that a Limitation to the Heirs Male of his 
Body is in Conſtrudion of Law, a Limitation to bimlelf and the 
Heirs Hale of his Body. There is a great Difference, when e 
who has the Uſe, limits it to A. fo; Life, the Remainder to the 
Heirs of the Body of B. here no Eſtate can riſe to B. becauſe no 
thing moved from him, but where he who bas the Eſtate limits 
to the Þeirs Male of his own Bodp, ut res valeat, he ſhall hays 
it koz his Life. 56511 1 5 4 
Thirdly, It is plainly accoding to the Intent of the Parties; 
Fo the Intent perfefly appears, that the Jfſue by the ſecond (Milt 
ſhould take, and that Robert the eldeſt Son ſhould not take till (0 
much Money be paid; therefo2e, if we can by any Means lervethe 
Intent of the Parties, we ought to do it as good Erxpoſitozs, 
Hob. 125, Foz, as my Low Hobart ſays, Judges in Conſtrution of Oreds 
2 do no Harm, if they are aſtuti in ſerving the Intent of the Partics 
without violating any Law. # | 
Obj. Here the Uſe being never out of Michael, he hath the a 
tient Uſe, which is the Fee-ſimple, and conſequently being the anti 
ent Tſe, and this being a new Limitation to the Heirs Pale of jib 
Bodp, the antient Uſe and the new one cannot be pieced to make 
Eſtate · tail executed in Michael, but it hall be a contingent dl 
(if any) which ought to riſe to the Heir Male of his Body, and 
remains the antient Fee-ſimple. And it hath been compared it 
theſe Caſes. Ik a Ban covenants to ſtand ſeiſed to the Ale u 
J. S. 02 of his Son after his Marriage, oz after the Death of ]. 
theſe- are contingent Limitations, and there fs a Fee⸗ſimple d. 
terminable in the Covenanto? to ſerve the future Uſes. | 


+ , Husband ſeiſed in the Right of his Wife; Husband and Wife levy a Fine yo 

Uſe of the Heirs of the Body of the Husband, Remainder to the Husband I 

they have Iſſue; the Wife dies; the Iſſue and Husband die; the Queſtion Was, hell 

ther-rhe Heir of the Husband or the Heir of the Wife ſhould have the Land: An 15 

5 per Cur', that here can be no Eſtate for Life to the Husband by Implication, been. 
9227. the Eſtate was in the Wife, to which he was a Stranger. 2. This Limitatton 0 


Heirs of the Body of the Wife was meerly void, for Taking it as a 4 eiogi 


Iſſue, walca 
4 Mod. IJ 


Aulb. 


— 


1 Mod. 98. 


Uſe, then tis a ſpringing executory Uſe, to ariſe after a Dying without 
the Law will not expect; ſo that tis either Way void. 2 Salk. 675. 
Show. Parl. Caſes 104. Davys and Speed. 3 Salk. 292. h 


4 


a d Sutter 45: Pears, there is a! Fee-ſimple determinable in 
the Covenant) and therekoze thoſe Cales are not to be reſembled 
10 bur Cale where the Eſtate ot Michael cannot continue longec 
than Us L Me. And this without any TUrong vone ta any Rule of 
1d, man be turned to an Ale foz-Life/ and theretoꝛe ſuch Con- 
one, u, la 9 THEN OO rongt 0 0 
);Ovſia9. Here is an Eſtate to riſe by Map ok Uſe by. a Deed, Antes 376. 
ad nor bd Lill. Which ſhall not be by Jmvlication by a Deed. 
V Aaken certain Truth 2: But we are not here upon raiſing 
an Eſtäte by mplication, but qualifying an Eſtate that is nom in 
je Father which 0p this new Deed is to be qualified to be an 
Eſtate fox Life, ' to pxeſerve the Eſtate-tatl, ſo that the Caſes-of 
inplicationdre not to the Purpoſe, ee. 
Obſeck 30 In this Cate Michael thall be fn of his ancient Eſfate 
m Fet⸗imple which is un him, and not of a new Eſtate created by 
Imphcatton of Law's” ande hath been compared to the Deviſe ok 
arm to Man's Heir, he chall not be in by the Deviſe,/but of his 
nclent Eſtate; / thaxWould have delcended to him. 
uw. Ctue : But in this; Cale a Man may qualifie hls Eſtate, 
$ in Gilpin's Caſo/-Ovo. Tar. 161. Devile to his Heir, upon Con- 
itton, that de hall pay dis Debts in a Pear,\the:Þeir is a Pur- 
haſoz; ſo hete is @ Qualification to turn the Gftate of Michael 
nto an Eſtate fo; Life,/ ut tes valet ft yr ati 
Object, 4. Michaef had not an Intention to have an Eſtate foꝛ 
lte. fo? in the Limitation ok the other Lands, he has limited 
ven expzelin to himtelf fop Life, and it he had intended to have 
ad an Eſtate ko; Life in the Lands in Queſtlon, he would alſo 
ILD 
Alu. The Intention will not controul the Operation of Law: 
maln Intent was to ſettle the Lands upon his younger Chil: 
en, this the Law ſetves, but not his lecondary Intentions; 
( a Yan covenants to ſtand ſeized to the Ale of himſelf fo; 
lfe without Jmpeachment of Waſte, and afterwards to the Uſe 
hk Heirs Male of his Body, the Law ſupervenes his Intention, 
makes him to be Tenant in Tail. And in our Caſe there 
dy Neceſſity to limit the other Lands to himſelf ko; Life, be- 
| \ px Fre was another Eſtate to intervene the Eſtate fo2 Life, 
be Ctate-tatl. The Reaſon given by my Lozd Coke, in 
— and Mitford's Caſe, is plain enough, and it appears that tea 377. 
5 of that Opinion afterwards by the Repozt of Pannel and 
Bbb Lane's 
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Lanes Cafe, 13 Jac. in Rolle Rep. 1 part 238. The Caſe por 
which I hall rely, which has not been anſwered, is my Loy ba 

. gets Caſe, adjudged by alt the Judgta of England, - *s 
7 -con- 394+ Tho, Logd Paget covenants in Conſideration of the Dischar 
2 Wie Re- bis Funerals ond Payment of bis Debts and Legacies 
dor of Che- Pꝛaũts of his Land, aud tog the Advancement of his Don, 
ca. and otherg at þig Blood, that de and big Heirs wouln fond ſeg 
Mo. 473. Of divers Maus to the Uſe of I. F. oue of the Covenanteeg, jy 
the Life of my Lem Paget, and after bis Death to the dle of 
Paget fo the Term of 24 Pears, and then to the Ae of; W. p, 
gee his Son in Tail, with Remainders over ; and alter warty 
the Lom Paget wag attainted of Treaſon. And it was 8djudgey 
that the Lord Paget himſelf had an Eſtate to; bis Life, fo; the Re. 
mainder being limited aftor his Death, the Gfate cannat paſs on 
| of him during his Life ; and there in Cafe of a Covenant to gan 
ſeiy'd, be himſelf hath an Eſtate fox Life: And this 1a not be 
the Eftate returns, as my Rother Twiſden had (aid, but becauſe1y 
Eſtate was never out of him, and cannot return either from th 
_ Heir oz the Covenantee ; otherwiſe where ſhould te be during the 
Life of the Lozd Paget who was attainten ? The Boon 18, thit 
was never out of bim, but was turnen into:an Eftate' fo; Life; 
that now it is all one, as if be hag covenanted to ſtand dad 

the Uſe of his eldeſt Son 

pat Eſtate he 
Ettate fot Life; 
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Paget had an Amore 

teaſedby the Death of my lin 

c ds Caſe, Popham 18. n. 7. U. 
reſolved, That no Uſe riſes, becauſe 'tis that it chall deſcend, ! 
main oz come, which is.uncertain ; but if he hap covenanted, ti 
alter his Death be and his weirs would have food ſeized t00f 
Ale of John, an Ciſe would habe reſulted to Sir Francis. 
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Second Point. J concetve if it be impoſible fo2 Ralph to take 
hy Deſcent, this would-be a Contingent Uſe in him by Pur: 


chale. | 


The great Objcdion againſt this ig, that the Limitation is to 
an beir; and an eit which ought to take by Purchaſe, ought not 
to be only Heir of the Body, &c. but Heir general. Ok this J 
am not well ſatisfied 2 J conceive the Remainder being limited to 
the Veits of the Body of Jane begotten by Michael, ſuch a Limi- 1 Co. 94- 
tation will make a ſpecial Heir to ſerve the Turn, and tis not to ogra 
be reſembled to Shelley s Cale. My Reaſons are, Dyer 373. 
Firſt, Becauſe at the Common Law, befoze the Statute de Do- 
nis, Notice was taken, that this was a ſpecial peir, and therefoze 
tis no Urong done to make him here a qualified Heir. Jn the Sta⸗ 
tute de Donis tis (aid, CUlhen Lands are given to a Man and his 
(Cife, and the Þe:rs of their two Bodies begotten. 
Secondly, Upon the ſpecial penning of the Deed it is apparent, 
that Michael took Motice that he had an Heir at Common Law, 
therefo2e it can't be intended that he meant here ſuch an Hefr that 
ſhould be Hefr general to him; this would be Contradictio in Ad- 
jeo. Litt. Sect. 352. puts this Caſe ; It a Feoffment be made up⸗ 
on Condition, that the Feoffee ſhall give the Land to the Feoffo2 
and his ite, and the Heirs of their two Bodies begotten ; in this 
Caſe, if the pusband die, living his Mike, befoze the Eſtate tail 
is granted to them, the Feoffee ought to make the Eſtate as near 
the Condition and as near the Jntent of the Condition as may be, 
(viz.) To let the Land to the Wife fo2 her Life without Jmpeach- 
ment of Taſte, the Remainder to the Heirs of the Body of her Þuſ- 
dand on her begotten ; Jf the pusband and TUife die befoze the 
Cift made, then the Fecffee ought to make it to the Jfſue and to the 
heirs of the Body of his Father and Bother begotten. Suppoſe 
that this had been to a ſecond Tife, and there had been Jſſue by a 
fo;mer, the Book of 12 H. 4, 3. ſays, That there it ſhall be in ano- 
ther Manner; but Litt. ſays it ſhall be as near, vid. Litt. Sect. 22. 
Morevil's Caſe, Fitzh. Tail 23. 2 Ed. 3, 1. 4 Ed. 3, 50. By all theſe 
Caſes it appears, That no Regard is had whether the Son be Heir 
of the pusband, ik he be the Þeir of their two Bodies. Therefoze 
lt ſeems, that by this Limitation Ralph ſhall take by ay of Con- 
ingent Remainder : Foz Heirs of the Body of the ſecond Mike is 
(good Name of Purchaſe. J have not read any Caſe againſt 
Wo. Hill. 16. o2 26 Eliz. there was this Caſe. A Man taking 
— in his Mill, that his Brother (who was dead) had a 
OS and that he himſelf had thꝛee Daughters who were his right 
10 immediate Heirs, he gave them 2000 1. and gave his Land 
the Son of his Bzother by the Name of his Deir Male. P20- 
B bb 2 vided, 
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+ + vided, Ir his Daughters troubled his Heir, then the Dedile of th 1 
2000 l. to them ſhould be void. And it was reſolved that the d 
viſoꝛ taking Notice that others were his peirs the Limitation i, 
bis B2other's Son by the Name of Heir Male was a good Nam 
of . and this agrees with Cownden and Clerk's Cal. 
in Hob. 30. | 52 8 

Wylde, Juftice, ſaid, pe was of the ſame Dpinfon with nu 
in this laſt Point. And Judgment was given fo2 the Defendan; 


See the Caſe of Davis and Speed, in 2 Salk. 675. 4 Mod, 1g 
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Three Learned 3 


ARGUMENTS; 


One in the | 


Court of King's B ench, 


tr FRANCIS NO RT H, Attorney General ; 
And Two in the 


| Court of Exchequer. 


BY 
St MATTHEW HALE, Chief Baron there. 
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The Argument of Sir Francis North. 
In Banco Regis. ber 


Vaugh. 251. 
I Saun. 347, 


| | 8 | Kc. 350. 
potter aud Sir Henry North, 1 Lev, 293, 


IA Replevin fc; taking of an Porte in a certain ppl — $15 
IIs f ace called 5:7. 

— Fen, at Milden- Hall in the County of Suffolk * Deken⸗ 2 Lev ""R 
ith, 0" makes Cognizance, as Bailiff to Sir Henry North, and 5e. 3% 
| 4 the Place There, &c. containeth ten Thouſand Acres » Ned. 14 
x Par nel, He's Cn Es £1 
* r Hen orth's Fre f he Similis Ca- 
"lt was Damage kelant there, &@ , and tbe de. 


3 


Carter 199. 
The 2 Show. 43. 
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Potter and Sir Henry North. 


3 Mod. 150. Mary Tenants of the (ſaid Cuſtomary Tenements, the ſole am 


Antea 18. 


3 Mod. 250 


Antea 163, 


164. 
Vaugh. 251. 


died out of the Soil at all Times, as this Pzeſcription and 


8 overthrow a Maxim in Law, and is of miſchievous Conſequa® 


The Plaintiff replies. Confefling the Sol to be the Freche 
of Sir Henry North, but ſays, That Time whereof, &c. the Plat 
here hath been Parcel of the Fen, and Parcel of the Mang g 
Milden- Hall, of which Sir Henry North is (ci3et in Fee; and thy 
the Plaintiff was at the Time, & c. ſeiſed of an ancient Yefiuy 
(one of the Freeholds,) holden of the Wanoz, by Rents and gg, 
dices, and Parcel of the ſaid Pano2 z and that Time out of ggjy 
there were divers ancient Freehold Meſſuages, holden of th 
laid Mano, by Rents and Services, and divers Copyhold gy 
ſuages, Parcel of the ſaid Wanoz, by Cuſtom of the ſaid yum, 
demiſed and demiſable by Copy of Court-Rolls of the ſaid gy 
noꝛ. n ; 4 
And the ſeveral Tenants of the ſafd Freehold Tenements ben 
leiſed in their Demeſne as of Fee; and thoſe whoſe Eſtate they hay 
in the lame, Time out of Mind have had, together with the Cult 


veral Feeding of 100 Acres of Paſture fo2 all Beaſts, ercept bag, 
Sheep and No2thern Steers, levant and couchant upon theit h. 
veral Freeholds every Pear, at all Times of the Pear, as to thit 
ſederal Freeholds belonging. 

And that within the ſaid Mano! there is, and Temps dont, 6: 
hath been ſuch.a Cuſtom, That the ſeveral Tenants of the Cuſs 
mary Meſſuages, together with the Freeholders afozeſaid, hav 
uſed-and accuſtomed to habe the ſole and ſeveral Feeding of tif 
ſafd 100 Acres of Paſture fo? all their Beaſts, except Sheep, han 
and Nozthern Steers, levant and couchant upon their ſeveral c 
pyholds every Pear, at all Times in the Pear, tanquam ad ſep 
ral' Tenementa cuſtomar' ſpectant & pertinent: ; and the Pl 
tiff being ſeiſed put in his Hozſe, &c. and ſo juſtifies. | 

Upon this the Defendant demurs generally. 

This Preſcription is naught in Subſtance, and Judgment ug 
to be given koz the Defendant, upon theſe Four Exceptions: 


Firſt. That ſeveral Freeholders cannot join, 02 be joined iti 
Pꝛeſcription to claim an entire Jntereſt in another Mans 
as annexed to their ſeveral Eſtates. — 

Secondly, The Jntereſt of ſola & ſeparalis Paſtura, is d 
tire Jntereſt, and cannot be claimed both by Pꝛeſcription and G 
ſtom. | 
Thirdly, That the Owner of the Soll cannot be wholly 89 


Fourthly, This is a new Invention in Pleading, kram 


* 


3 
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© Cho but one Yan pleads, pet tis a Joint Pꝛeſtription that he ; 
juſtifies by, and he involves all their Estates in his Pꝛeſcription, 


and pxeſcribes fo2 the whole Thing belonging to all their Eſtates; 
ſo that 'tis the ſame Ching in Subſtance, as if they bad joined in 


F 1 - had pleaded, That he, together with all the Freeholders 
and Copyholdees, 8c. he had p2eſcribed alone, and only foz him- 
if; hut that wonld-have been naught, becauſe the ſole Paſture 
cannot by any Title o Pzeſcription be annered ta their ſeveral 
Eſtates, as ſhall be ſhewn afterwards. 

Firs, J thall conſider the Nature of the Thing. 

- Secondly, The Rules of Pzeſcription. 

| Thirdly, Eramine the Cale by thoſe Rules. 

| Firſt, J admit that there is a (ole and ſeneral JIaſfure, and that 

WS it lies in P2eſcription. Caſes are frequent, where one Pan bath Hutton 43. 
the fieſt Crop and the Soll, and another Man hath the Paſturage 

| q. ſole. Feeding till the-Sowing again, &c. wer 

p 


Hoe 


J conceive it to be in its Nature a certain and determinate In-. 
tereſt 02 Pꝛoſit; J mean in Diſtintion to an incertain Profit a 


er. 0 4 c 
: co have a Common 02 Paſturage fo2 Beaſts levant and cauchant vide Nelſ. 
upon ſuch Land, oz to babe Eſtovers to be ſpent in ſuch an Houſe, , 4. 
without any det erminate Quantity oz Number, J call incettan jr 
fo} it is to be meaſured only by Uiſe and Occaſions. | 
But to have Paſture o: Common fo2 100 Sheep, oꝛ Eſovers 
of a certain Quantity, as ten Load of TUood, is certain every 
_, — differs very much in its Nature from an incertain Pzo- 
a prender. 12 
4s foz Example: The Levaney and Couchancy is not traverſa; Saun. 327. 
ble, noz the Employment of Eſtovers certain, becauſe that no Sur: 
charge can be to the Owner. Yelv. 188, 189. 2 
It may be granted from the Land a que, 2 Cro. 15. Drury and 
Kent; fab the ſame Reaſon, in Cale of a ſole Paſturage, the Par- 
ty that claims it having a general Intereſt, and the Owner being 
wholly ercluded, it is not material with what Cattle it be taken 
tho" they pzeſeribe with an Exception of ſome; fo2 if there be an 
plus the Owner cannot have it. | 
Now as there may be ſuch an nteref, ſo J admit that ſeveral 1 Saun. 352. 
Perſong mayhave it; but it muſt be as Joint Tenants oz Tenants 1 327. 
in Common, where they have ſeveral-Rights by Bolettes and Pur. '* *5* 
"aig But ſeveral Men cannot claim the Entiertie of this Pꝛost 
1 Preſcription, as J hall after ſhetv. If ſuch a Pꝛoſt a prender 
1 be annered to Land, tis appurtenant by Pzeſcription 02 -* 
> ant ; and if Part of the Land a que, Oc. is aliened, the Entier- 
. - cannot belong to bath their Eftates, but there Hall be an Appoz- 
ment, (ſeilt.) the Alienee ſhall have the ſame Pꝛoportion fo 
| the 


28 
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2 


the ſole Paſturage, that he has of the Laid a que, Ge. in the (any | 
Yanner as it would be in a Caſe'of Common appurtenant cer. 
tain, foz which there will de an Appozttonment in ſuch Caſeg, 3g 
was adjudged 7 Jac: inter Moteton & Woods, 1 Rolle 233. 
Having. ſaid this concerning the Mature of the Jntetef y. 
manved, J will now ſpeak 'conceruitig/ the Nature and Rules gt 
L e 
2 Pielcription that is to claim a real Inteteſt of Pꝛoſit ih (gy. 
alieno, is a Title; and as a:Title muſt be ſctiaty afd cukteun 
pleaded ; and is not like Pꝛelteiptionis that are by May of D 
velv. 139. Charge, and foz Eaſlements, or Matters of perſonal Erettipton 


* 


02 Paivilege- einne 19: enn $4 ANTI 
A Man map lay a-Pyeſcoiptſion/in/a great manp, where it'taitg 
but to claim an” Eatement oz Disc har gez and not Matter ol zu. 
Cr. El. 44): tereſt and Pꝛoſit. 15 E. A 29. 248 Ef 4, 3. ce lay, Chat all th 
Inhabitants habe had ſuch an Eaſement, Nc. 6g. to have been vi 

charged, &c. will be well: and 0 Matters of 'Pitbileges q 
Neittiption map be in Generals foztit is bär a Matter ot Er. 

emption, and perſonal, and is called a ]P2efctiption in Diſlinadicg 
to a Cuſtom; becauſe Cuſtom is meerlip local, and this is to pe 
ſons, pet having Reſpet to ſucg a Plate, as all the Citizens, br. 
as in Day and Savages Caſe in Hob. Rep. O; habing Reſpet ti 
ſuch a Condition, as All Serjeants at Law, oz all Attomes 
ſuch a Court, ſuch Pꝛelcription muſt be in Generalty, to try 
the Extent and Nature ok the PAVIIegep, unn ſo always have 
been allowed. . 055.077 in 15 kj 

But a Pꝛeſcription to claim a Pꝛoſit,. oz an Intereſt, in aßen 

ſolo, is a Citle; and as in ſetting fo2th Titles the Law is curious 

in pleading, and lays'down ſtrick Rules, which mut de obſerid; 

ſo in pleading ſuch Pꝛeſcriptions, the Rules taught in our Books, 

and the Courſe of Pleading hitherto uſed, muſt be followed. 

One Rulle of ſuch Pꝛeſcription is, That the Thing pꝛelcrib d ig 

by a que Eſtate (not in gꝛols, but appendant oz appurtenant) mat 

-agree in the Nature and Quality of the Thing to which it is av / 

Dy. 70. b. nexed 02 appurtenant. Coppozeal-Things cannot be appurtenantis 
4 Co. 36. b.  opozeal, becauſe they are diſtin, and can have no Relation dat 
to another. Eſtovers of Mood cannot be appurtenant to Land de 

cauſe they cannot be uſed foxit, « laſt. 127. b. 122. a. It d n 

would plead, That he and all thole whole Eſtate, &c. in Bab 

Acre, &c. Time out of Mind, have had ten Load every Pear, i. 

be taken, 8c. tanquam ſpectant, c. upon Demurret this would 

be naught ; becauſe-it does not agree with the Rules ok Lin. 

| And Uſage map be objected in that Cale; but Ciſage alone male 
| but a Title in groſs, which will ſerve when it was Time out l 
Wind continued in the ſame Hereditary Line. r 


FE 4 du 


Hob. Rep 86. 
1 R. Ab. 264. 
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Alage cannot- annex a Thing that cannot in Nature be uſed | 
with the Thing to which it ſhould be annered. 1 | 

One other Rule of Pꝛeſcription ko: Matters of Intexeſt is, 
Chat\nothing can be pꝛelcribed foz, that cannot at this Day be 

ey by Gant. 89 2 hy 
970 the Law allows Pꝛeſcriptious but in Supply of the Loſs of 
q'G1zant;” Anttent Gzants happen to be loſt many Times, and it 
would de hard that no Title could be made to Things that lie in 
Gzantbut by Shewing of a Gzant : Therefoze upon Uſage temps 
dont, &c. the Law pzeſumes a Gzant and a lawful Beginning, 
and allows ſuch TIſage foꝛ a good Title ; but ſtill it is but in Sup- 
bly ok the Lols ot a Gzant; And therefoze fo2 ſuch Things as 
can have no lawful Beginning, no2 be created at this Day by any 
Panner-of Szant, oz Reſervation, oz Deed that can be ſuppoſed, 
no/Preſcription' is good. 11 Hl. 7. 13, 14. 13 H. 7. 16. per Ke» 
Weg 1740704 I. oe HIHAT TT 228 | 
Peltription fo2.a'Lowd to babe ſo much fo2 every Pound 2: H. 7: 40. 
Hach is a good Pꝛeſtription to bind the Tenants, but naught as 
to Strangers; becauſe as to the Tenants it might have a good 
Beginning by Map ot Reſervation, but as to a Stranger it could 
have-no lawful Beginning by Map of Gzant, 02 Reſervation, 02 
any (ay that can be imagined, 122 | 

Bow ik we examine the Pyeſcription in the Caſe in Queſtion, 
by tbele Rules, we ſhall find; 2) 
Fut, That the Thing pꝛelcribed fo2 does not agree in the Na- 
— Quality, noz is applicable to the Thing to which it is 
Ede Ching pzeſcribed fox is an entire, determinate Jntereſt z Antes 164. 
and the Ching to which it is annexed is ſeveral Eſtates that have 


nd Relation one to another: the Uſage of one can have no Rela- 
tian tu the Uſage of another. 23 
A would put this Tale. In an Adlon of Treſpaſs, the Defen- 
dant jultifies fo2 Eſtovers certain, oz Paſture certain in this 
Banner (vir) that be is leiled of a Beſſuage, Kc. in Fee, and 
—＋ 8. is lelled ok another Meſſuage, &c. in Fee, and that he 
9 S. and all they whole "Eſtates they have in the ſald two 
5 ges, have had ten Load ot᷑ Mood, &c. o2 Feeding fo2 300 
— Os, it two Loꝛds ot ſeveral Banozs in Fee join in pꝛe⸗ 
ter i (02 a certain Rent, under Favour it were ablurd and ne- 
-bas knowt oz allowed; to; the Things to which, &c. being 
— » the Alage ot :Neceffity' mutt be ſeveral, and the Pꝛelctip⸗ 
— allo mut de ſeveral: fs fox Example, Foz one of them to 
ee oz a Holetz, c. 
The'Reaſo 
Wood to 
kt cannot 


* 


« 


eaſon why'a' Yan cannot pzeſcrtbe to have Eſtovers-of Co. 35. 
Land is, becauſe there tan be no Ciſage to anner it; fo; 
de uled with it; and in an Caſes Pzeſcription * 

| | Cee | 1 0 
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| the Matuce of the Uſage; and therefoze in the Caſe at Bar th 
— being ſeveral, and the Eſtates. ſeveral, the Þreſc dtn 


to be (eberal alſo, 118 . | 
Jt is impoſſible to raiſe ſuch an Intereſt by a Gzant at thi 
Dap; fo2 if ſuch a Gzant were now made, either the Gyan 
would be Jointenants of this Interest, and then there would j 
a Sutvivorthip, or eile they would be Tenants in Common of, 
and their ſevetal Jntereſts might be annexed to their ſeveral g 
ffarey by Purparties 02 Appoztionment 2 Anm (6 it would be h 
the Nature of ſeveral Gzants; and there muſt he ta feyerg] 
ſetiptions ſeveral Wen that have had Land Time out of Mind, yu 
canoe joln in making a Title, but muſt make; it ſeveraliy. as 
fo Example: * # Mt „unn ue 
there be Three, one of them muſt ſay; That bis Father wy 
leiten ot a Thitd Part that deſcended to him, and ſo make ag; 
tle againſt a Stranger, tho' there be a joint Poſſeſfionz and ft h 
be to matze a Title againſt his -Companians, be may ſay, Chi 
de and all thoſe whoſe Eſtates they have in the other Two Party; 
thep- cannot ſap, That their thee: Fathers were ſeiſed of th 
Lands, and ſhew the ſeveral Deſcents; no2, That they Tio, ay 
all whole Eſtates they hade in Twp Parts in Cher to be dium 
have held in Common. ane 19541 53700 
Fd the Tirle dk the one concerns not the other; they art wn 
Lines and Deſcents : And Pꝛelcription is making-of:a Citie, u 
was fotd befoeez and the Law is as ſtrict in it, 2 rather n 
ritt than in making of a Title ta Land. 
Therefoze ſeveral Men that have ſeveral Eſtates, and n 
tion dne to another, cannot join in mahing a Preſcription; 
the Pyeſcr iption bt one does not concern the other. 
Raſtal's Entries 6un. d. en Treſpaſs, &c. Twp Common n 
avoid Pꝛolixity and Repetition) do, as near ay they can, jan ut 
Pieſtiiptidn; but being consdeten, it is a (over al Peſcriptio, 
as much as tf they das uſtiſied evers, 7 2 
o Lo Cokes Rule 1 Listet 197. a. That Tenants 
Coma on may jdin in am Afize T nu entire Thing, as an ba 
oꝛ an p oꝛſe tothe Me oeſſity ot the Cale; It ma be objected, th 
there is the ume Mes ellity here; Ah weer. 
Chat the in that Cale tbey jntu in the Demand au the fun 
yet thiep mint make then Tittes fourrally 48 then are, they Ml 
due as they muy recover, which: canaot be malt au Dan, * 
Malk an | Hole ; but men ten dne te male heit (Ciffesl 
Pleavitic, they maſt tat chem» fogth» diſtinct; chete the Puſſeſii 
is joint and cannot be ſevered ; but in ur Cafe: the Pam 
are Qeral, aud one hith/nothimgcto da with the other, amt 
Thing caſed ts in Ats Nature favernbie, rither by Poletib 
Durpärtie ur Mruten ment. 07 
1 93 
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It map be objected againſt my Rule, That a Preſcription muſt 
he, as a Gant at this Day may be made, that (11 H. 7. 13, 14.) 
a Yan mop p2eſcribe againſt many as Tenants, oz a Commonal- 

without naming a Party certain; and ſuch a Pꝛeſcription 
cannot ſpzing out of one Gzant no moze than this. Foz if a great 
many may join in one Ozant, pet it is ſo many ſeveral Ozants as 
to their ſeveral Intereſts; and ſo it may be ſaid, there ought to 
he lo many ſeveral Pzeſcriptions, 

q anſwer, The Rules are not alike: Foz if 100 Men, being a 
Generality, (as all the Tenants of the Bano? of Dale) make the 
ſame Kind of G2ant to J. S. o2 there be the ſame Kind of Reſerva- 
tion, and the Thing claimed be annerable to the Eſtate of J. S. 
theſe all unite in the Gzantee and his Eſtate, and the Eſtate 
continues entire: Time knits and unites it, and an entire Pꝛe⸗ 
ſcription will ſerve, being it will ſerve the Caſe. 

But when a G2ant is made from one to many that have ſeveral 
Eſtates, their Eſtates are carried and deſcended ſeveral Ways, and 
Time and Uſage makes them diſtinct and ſeveral, and cannot be 
ſevered by the lame Pꝛelcription. 

But the Pꝛeſcription at the Bar is wozſe upon my ſecond Rea- 
ſon; ka; Pzeſcription and Cuſtom are of cantrary Natures and 
incompatible, and cannot give Being to the ſame Thing. 
Preſcription is a Title pzeſuming a O2ant to the Freeholderg, 6 Co. 60. b. 
and a lawful Beginning. The Coppholders claim by Cuſtom, 
becauſe they are but Tenants at Mill and not capable of a G2ant; 
then this muſt be raiſed from the Low by Parcels, which being 
an entire Thing it cannot be: Fo2 which ſoever ſhould be raiſed 
irt, the tet muſt be left in the Lozd, who cannot have a Kight 
of ſole Paſturage in his own Soil diſtinct from the Soll. 

It may be objected here, That Cuſtom and Pꝛeſcription are not Cro. El. 363. 
of ſuch contrary Natures as J make them; foz. in Day and Sa- Cre. Ice. ij. 
vages Caſe in Hob. 85. the Pleadings were as a Cuſtom of the 
; City, and the Court adjudged it to be a Pꝛeſcription; which 
eas, that Cuſtom and Pꝛelcription differ not ſo much in the Na- 
| re of the Thing, as in the Banner of the Pleading. 

#02 Anſwer, J need but obſerve the Nature of that Caſe. The 
Officers of the City of London juſtified fo; a Duty of CUharfage 
named by the City. The Plaintiff ſets fozth in his Replication, 
Chat within the City there is a Cuſtom ko; Freemen to be dil⸗ 
: &c. and the Queſtion was, Uhether this was a Cu - 
+ ta be tried by the Mouth of the Recozder, oꝛ a Pꝛeſcription 
0 be tried per Pais? Jt was held to be in its Nature a P2e- 
ription, and if it were not, that it was adjudged that it ought 
— be tried by their Certificate who were concerned in In⸗ 
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Antea 164. 


Foo and their peirs, one cannot be in by the Common Lib 


A now tert are manyCaſes; in our Books, 


The Preſcription there meant by the Court, was not a py. 
ſcription to'claim a real Intereſt, as in this Caſe; but it w 
(as J may call it) a local Preſcription to p2ivilege Perfong m; 
certain Place and Condition, which is in its Nature betwij; 
Preſcription and a Cuſtom; and not a Cuſtom, becauſe it cc 
cerns the Difcharge of Perfons, and it is merely Local, ng , 
Preſcription, becauſe it is not annered to any Cfeate, no; tu n 
Perſon; but in relation to a certain Place aud Condition, gg 
yet it is rather termed a Pꝛeſctiption; fo; it is fatd, That Juha 
bitants may preſcribe fo2 an Eaſement oz a Diſcharge; but ag 
Pꝛeſcription io make Title to a real Intereſt is ſo nice, that | 
cannot be pleaded by Wap of Cuſtom, no2 confounded with i, 
Jnhabitants, oz Freemen, oz Citizens.cannot pꝛeſcribe in that in 

J muſt add to ſtrengthen my Reaſons upon thee two Matti 
that no Pꝛecedent can be che wn in all our Books of any ſuch cat 
either where two Freeholders join to claim a real Interet i 
— _ 0 where Pyeſfcription and Cuſtom are mired as . 

J Cate. | 0 | 

Jt will be no Objection that it cannot be pleaded better, un 
it appears the very Thing cannot conſi& with the Punciples of 
Law; koz tho' there be (ſuch a Thing as ſeveral Paſture, u 
may be. appurtenant to a Meſſuage, yet it cannot be annered t 
the Eſtates of ſo many feucral Fretholders and Coppholders: 
But if the Thing were confiftent with. Pzincipies of Law, th 
Pleadiug here is naught, ta mix a ]Izeſcriptian anda Cuſtom ts 
gether, which, are tncompatible. | 
The Whbote ought to have deen laid by Map of Cuſtom, |t 
being an entire Thing, and the Necellty of the Cale would dun. 
maintained tt. | 
Jf J. S. makes a Feoffſment to the Ge of the Fron 


and anather by the Statute of Uſes; but both hall be in by 
Statute of Ges. So here, the entire Thing not being tov 
maintained, poſſibly. both Peeſcripeion and: Cuſtom ſhould han 
been laid by May of Cuſtom; d the Freeholvers in Caſe of 8 
ceſfity (it moy be) might c tam dy Cullom, tho the Coppholted 
could nos peſeribe. cht . 0 205 

Tbirdiy, Py third Reaſon ia, becauſe the-Owner ol the 6d 
can by no Preſcription oz Cuſtom be excluded out of þ/s un 
Soil: at ail Times of the Year. And this Reafon J 

depend on, becouſe it ſtrikes at the very Root and Efſence of if 
Theng n * 
of Gſages, th 
Boil; I 


pt 


Clt 


have been allowed in Reftraint of the Owner of the 


not oppoſe any ot them, but admit them all; yet oppoſe 
3 
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fcription of which J moy confidently dap, there is not one 
Prtedent in all our Books. | 

1 will admit the Lon oz Owner may be excluded fo a certain 
Time, accozding to the Books, Fitzh. Tit. Preſcription 51. Hut- 
ton g Rep. 45. Pitt and Cheek s Caſe, and the ſame Caſe 6 Co. by 
the Name ot Spark s Caſe, and Co. on Lite. 122. a. where he 
caps; a Pan may peſcribe to habe ſolam veſturam, from ſuch a 
Dey ta uch a Dar, and thereby the Owner of the Soil may be 
ertluded from Feeding there; ſo he may preſcribe to have Sepa- 
ralem paſturam, and exclude the Owner of the Soil from Feeding 


9" inow that they object, that my Lom Co. is to be underſtood 

ag to Separal' paſtur, that it map be at all Times in the Pear, 

becauſe he does not refirain it as he does the Solam paſturam. But 

certainly the Law is the ſame fo the one as fo? the other, and 

the Books muſt be intended fo2 the one as well as fo? the other, 

fo? coming immediately next, there needed no Repetition fo; the 

later, but the (ſo) ſignifies in the ſame Manner, and ſo under- 
J admit the Lozd 02 Owner may be ſtinted as to this Kind of 

Cattie; and have none but Sheep oz Hoxles, and fo he map be 

flinted to a certain Number, accowding to Kenwrick and Pargi- 

ters Caſe, Yel. 129. 2 Cro. 208. | 2 

Jm the Lozd oz Owner map be excluded as to ſome Kind s co. 136. b. 

of Profits : Another Man may preſcribe to habe omnes Spi nas up. Brown. 149. 

m_ * — accozding to Dowglas and Kendal's Caſe. Yelv. 

18). 2 Cro. 256. | 3G - 7 

And fo2 this Reafon a Man may peeſcribe to have ſolam piſca- 

nam upon another's Soll; fo2 there he leaves the Owner the 

[Profits of the Soil fox Banuring of his Gzound oz Ballaffage, 

which the Dwner has beſides the Pꝛoperty and the Uſe of the 

Water ; ſo that he leaves enough fo2 the Subſiſtence of the Fiſh, 

m, J-ſhail agree further, that the Lozd may be excluded 

wholly from the Feeding of his Gzound, upon Special Batter 

den to the Court, whereby it may appear that the Lov has 

lome Recompence, oz takes the Pꝛoũts ſome other May; as if 

there de a Park'o2 Fozeſt where the Lo2d has the Game, another 

Da map pzeſcribe to have the Herbage, fox the L02d has con- 

iderable Profits ot the Oꝛound by his Deer, which is fo conſt- 

derable, that if the Franchiſe comes to be determined, it hath 

deen held that ſuch a Poeſcription fox Perbage, being but Sur- 

Piulage after the Feeding of the Deer and ſubozdinate to it, wall 

oy be loſt than carry the whole Þ2ofit of the Feeding and ex. 

ide the Owner. And it has been the Caſe of many Parks, that 

7 been diſparked by the King after the Þerbage granted away; 
lk there be Mines opened, oz any other Pzofit that appears » 

| the 
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ale. I ſhall agree yet further, that upon a Special Caſe ſhem 


2 Brownl. 


322. 


Dy. 71. a. 
235. b. 

2 Brownl. 
322. 
Owen 37. 


1 Inſt. 4. b. 


Owen 38. 


the Court to de left to the Owner. J vo not oppoſe, but that the 


ines oz Park; but it ought to be ſhewn ; fo2 every Thing tha 
depends upon Suppolition, may as well not be as be; and to . 
low a Pyeeſcription upon ſuch a Suppoſal, would be to bind up! | 


rant this Opinion. 


Paſturage may be claimed by Pꝛeſcription. 

But to have the ſole Paſturage of all Pallure-Szounds at 4 
Times: in. the Pear, is to have the whole Pꝛofit of the Otound, 
and the Owner is wholly excluded, which would be very unreacg, 


to the Court in the Pleading, the Loꝛd may be excluded from ay 
Pernancy of Pzofit in his own Soil; as putting this Caſe, | 
Lo2d hath impꝛoved ſo much of his Waſtes as that he has len 
but juſt ſufficient ko: his common Feeding; in ſuch Caſe the Log 
ought to be excluded of Feeding; but this muſt be ſewn j 
Pleading, accodding to my Lozd Coke's Opinion, in Kenwrig 
and Pargiter's Cale, which is well repozted in Brownl. 2 part, 6, 
65. And in all Reaſon there muſt be Spectal Pleading in ſuc 
Caſe; fo2 where a Pꝛeſcription oꝛ Cuſtom ts reaſonable onlp uy 
on Special Matter oz Circumſtance, that Spectal Batter 0} Ci, 
cumſtance muſt be ſhewn to the Court, by him that would hair 
the Advantage of the Pꝛeſcription; fo2 the Megative cannot be 
Averred on the other Side. 

And it cannot be helped, by ſuppoſing there may be Tree, 


Party by it tho the Thing be not; and Paſturage may well be 
ſuppoſed the whole Pꝛofit of Paſture-Gzound ; fo2 it is (0 in fit 
in many Places, and has its Name, becauſe it is fed all the 
Pear. But where it is fed but Part of the Pear, and mowed g 
plowed the reſt, it is called Arabte oꝛ Meadow. a 

The main Objetion that J conceive they can make to ths is, 
That the ſole Paſturage oz Ueſture lies in G2ant, and the Ownt! t 
may exclude himſelf wholly by Gzant, and ſo he map be excluded ' 
by Preſcription oꝛ Cuſtom ; and this they ground upon Co. Lit b 

4. b. 2 Roll. Ab. 2. where it is ſaid, Jf a Man grants to anoth! 

and his Heirs veſturam terræ, and makes Livery ſecundum fo 

mam Chartz ; pet the Freehold of the Soil ſhall not paſs; ! 
which it is implied that the Aeſture ſhall. | 

It this Book be to be underſfood of the Ueſture at all Cine 

of the Pear where no other P2ofits remain to the Los, J hn 

crave Leave to object againſt him from the lame Page, when k 

is agreed, that if it were P2ofits, the Soil would pals. 

Pethinks it ſhould be the ſame in Reaſon, where the ge 

is all the P2ofits, and Ueſture ſhall be intended all the Pronts. ? 
ſhall cite ſome Authozities, which are not inconſiderable, to un 


. - A — —— 1 A 


I babe in a Manultrint Repozt of Caſes in King James g 
ine, a Caſe betwirt. Collins and the Biſhop of Oxford, Jt was 
Paſche 19 Jacobi, upon n Trial at Bar in the King's Bench. 
The Cale was, that 1 E. 6. the Ring 'ereits the Biſhopztck of 
Qzford, and gave to the Biſhop and his Succeſſozs, inter al' pri- 
mam veſturam ot a Beadaj called Horſe Meadow. John Bridges, 
epithop of Oxford, leaſed it fo2 thzee Lives, rendzing Rent, and 
des; his Succeſſo2s,. befoze Reſtitution of the Tempozalttes, ac- 
cepted the Rent of the Leffee and afterwards entered upon him. 
Apon this Coll the firſt Queſtion was, Clihat paſſed by the Gant 
rn 007 007 77 0 enn e 2 
97 Report ſays, That it was agreed by all the Juſtices, that 
by a Ozant of Veſtura Terrz by a common Perſon the Soil will 
paſs, and then there muft be a Livery of Conſequence ; but they 
held a Gant of prima veſtura was but like a Gzant of prima tori- 
ſors, and being fo; no certain Time, is but an Intereſt in the 
feſt Cutting o Taking of the Gzals. But they all agreed, that 
if a Yan grants primam: Veſturam 'from ſuch a Day to ſuch « 
Day certain, the Gzanteo ſhall have the Soil and mow'fe, oz feen 
it as he pleaſes. | 4 | 4 43 30 2: OU J3-D * | 
Kellewey-r18. I a Man grants veſturam Tetræ fo; Term of Dy. 315-5. 
Life to another, dt is a-Gzant of the Land fox Lite; fo, Taſth the 5 zes, 
Book, the Geſture is the Profit of the Land, and it is all one 10 
(0 habe the Profit as to have the Land ſelf. Liteletoniputs the 
Caſe, K a Man grants the Ueſture'of Land to another and his 
Vuirs, Without Livery, no Eſtate paſſeth. OM 3H 1 
But the Book where my Loꝛd Coke puts the Difference be⸗ 
Witt the Geſture of the Land and the P2ofits of the Land, ſeems 
co be nſflaken;! and in Realan they are the lame; fo2 JJ take it. 
generally peaking, Ueftare'Chall be intended all the Pzofits, and 
il there de lpectal "Profits, as Mines opened, 07 Waters, 8cc. 
1 the Word,” and retain the Soll to the Owner, 


it wi 6h 71 be 

And as it is fo; Ueſture of Land, ſo J-conceſve Where it ap- 
pes in Pleaving that the /G2ound is 
F'eding wal f 
Which is wholl 
0, the D | 


———. * 13 * — 


= —— 


3 In that Caſe the Quo jure could us be 'maiti- 
Party had not barely a Liberty, but the Soil it 


It 


Calne, foz the 
_. 
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At teveral Yen have Piblts upon the ſame Land, alternis v.. 

bus, the Law moſt commonly determines the Right of the ggy,, 
be in him that has the moſt conſiderable Pzofits. Ag fozExg 

I one has the Summer Feeding of Paſture, oz the firg Tg 

fre of Meadow, oz the Sowing and Reaping of Conn upon ar. 

ble, and another Man has the Feeding ſeparately at other Time 

of the Pear; the Law ſaith, That the Soll is in him that hag th 

Cr. Car. 362. Summer Profits and Con, becauſe it is the greater Profitg, 

Hutton 45- and the other bath but a Pzofit a prender. F 50 
No ſuppoſe that two Men have interchangeably the ſole pen 


ing of Patture at ſuch Times, that the Intereſt of one is in 1 
Reſpects'equal to that of the other, there nothing can determine 


the Soil to de in one moze'than the other; and therefoze' it hall h 
in one koz his Time, and in the other fog his Time: But where 
one has the ſole Feeding of Paſture at all Times in the Pear, ay 
it has been ſo Time out ot Mind, and there is nothing but pe 
ture, what can the other have to ſhew the Soil to be in him, ay 
why Gould. it not be (aid to be in him that has the Feeding g 
whole Profits? It ſeems very abſurd, that a Man ould bed 
lowed to be Owner of the Soil, and yet it map be he has m 
Badge at Ownerſhip by Perception of P2ofits; It the Mang e 
tate be diſplacen ſo as to be put to a Uutit of Right, how ſoul 
And as to this Conſideration there may be Difference bett 
a Gzant and/Ciſage; foz a Gꝛant beginning within Time of Þ 
mozy, the Dwnerſhip of the Soil was once fully manifeſted, un 
he had deveſted himſelf of all but that; but upon Uſage Time out 
of Mind nothing can be ſaid, why one Man ſhould: have the Sol 


moꝛe than another, if it be not in him that hath all the Pants. 


A muſt end this Point alſo with this Obſervation, That there 
is no Caſe in all the Books of a ſole; Paſture at alt Times of tit 
Pear, 'but in F. N. Tit. Prefcription:51: and 35. and Hutton 45 
where it is made a Pꝛoſit a prender, and the moſt conſidera 

Pꝛoũts ate left to the Onerr. 
Py fourth Reaſon upon which J hold this P2eſcription is dal 
is, becaule it is a nem Invention framed to overthzow a Mam 
in Law, and is of miſchievous Conſequ enge. 
New Jnventions that are agreeable to Rules of Law, 1 hu 
habe been always received, and ſometimes ha ve pꝛoved of crm 
lent Ale. But new Inventions that are framed: to 
Painciples of Lam, have been always baled and rejected. _ 
The Maxim and -Painciple of 
Qa of Pleading is, That a Commoner cannot pzeſcribe to # 
"_ vr Has 2 £38 ' ddd #1 TEL ; : - © 


T 
* 


Law that is overturned by th 


— 


— 


In Banco Regis. 


"This Maxim is one of the Foundations of Law, and depends 
upon the Reaſon of the Thing, and not upon the Sound of the 


. be objected, that the Reaſon fs, becauſe ex vi termini 
the Mod Common impltes that they are to common with the 
Lod, which they cannot do, if the Lozd does not feed. 

But J conceive it is not (o, fo2 it map as well be called a 
Common, without a Soleciſm, where the Tenants feed in com- 
mon together, and the Lo2d' never feeds. with them, as where he 
does. The true Reaſon is from the Nature of the Thing, fo? it 
is ſuppoſed the Low has no need of his TUaſte, and to make 
Non-uſage in ſuch a Caſe turn to a Pyeſcription oz Cuſtom a- 
gainſt him, would be moſt unreaſonable. * | 
Upon the Creation of Banozs, the Lozds took as much as 
was fo2 their own Ale into their Demeſnes, they diſtributed as 
much as was conventent amongſt their Tenants; what was left 
was called the Lozd's (Waſte, which was negleted by the Loꝛd be: 
cauſe he had befoze taken into his Demeſnes what he had need ok. 

Tt were very hard, that Mon-ufage ſhould turn to a Pyeſcrip- 

tion againſt the Low, becauſe he doth not feed his Maſtes, when 
he left them waſte befoze, becauſe he had taken as much befoze as 
he had Occaſion to feed. 
It is upon the ſame Reaſon that the Law will not allow any 
Pulcription fo: Commoners to exclude, and not upon any Argu- 
nent from the Mod Common. Marims in Law do not depend 
on Wes, but upon Foundations of Reaſon; it is not fo2 the 
Ponout of the Law that it ſhould have its Marims depend upon 
v0unds and Mods, and not upon ſolid Reaſon. | 

That Commoners cannot preſcribe to exclude their Los, if 
fy call their Right by the Term of Common; but if they call 
t by another Name, tho they claim the ſame Kind of Intereſt, 
ey map erclude them. | oil 
| A you pꝛelcribe to have Communiam excludendo Dom', that 
not good; but if you p2eſcribe to have ſolam & ſeparalem Pa- 
ur in common amongſt pour ſelves fo2 Beaſts Levant and Cou- 
vant, You map exclude him. 1 
Ander Favour, to have ſuch a axim turned out of Dooꝛs and 
1 uſeleſs, there ought to be very good Authozity fo? it; ſuch 
amvention ought to be examined by ſtrick Rules. | 
"x the Conſequence of this Jnnovation will be great and ge- 
n there is no Common in England, but this Plea Will 
mne © tbe Jury will find it; and it is found by Experience, 
vider.? Cimes, though the Lam of the Bano? gives very good 

de, a Jury will find againſt him; and if a Lom cannot 


Th atual Feeding, a Jury will certainly incline to find it, 
The 


tt direct what they pleaſe. 
D d d 
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Potter and Sir Henry North. 


The King and great Lords that have large Waſtes, that le 1, 
mote from their Care, ſeldom made any Benefit by Feeding; an 
they muſt not expect hereafter to make any Impꝛovements it this 
Pleaving be allowed, which will be very miſchievous ; whereas, i 
that Maxim of Law were obſerved, and ſuch an unreaſongjy 
Claim diſallowed in Pleading, it will not be in the Power ol Ib 
ries to erclude Lows out of their own Taſtes, 

J conceive, in this Caſe, upon the Batter diſcloſed in jpyp, 
ing, the Court may diſcern judicially, that this is but an Juno 
tion, and an Artifice to diſguiſe a Common, and to call it a lu 
Paſture, to enable the Commoners to pzeſcribe to exclude ih 
Low, which they cannot direfly do by the Rules of Law. 
Here firſt, The Soil is the Lozd's of the Banoz, and a put 
of the Bano2, and a large Quantity in Truth, 10000 dcreg, thy 
the Place aſſigned is but 100 Acres, . 
All the Freebolders and Copyholders of antſent Houſes, g 


. 


Parcel of the Banoz, are to feed and not to be excluded. 
- 'Tisg fo2 Beaſts Levant and Couchant, tis with an Exceptin 
of Hogs, Sheep and Nozthern Steers, which is like the Req: 
lation of Common; if it were a (ole Paſture they might habe ut 
in what Cattle they pleaſed, fo2 it is all one to the Lo2d, whoy 
to be wholly excluded. 

The Court may diſcern by all theſe Badges, that it is in it 
-r * but a Common, by Art put into other Mozds to oul th 

020, : ; 


A ſhall now crave Leave to offer to the Uiew of the Coutt i 
Conſequences and Jnconveniencies of this Pꝛeſcription. 


= Jf there be a Surpluſage at any Time, the Low cannot it 
p2ove no2 feed, but it muſt be loſt, which is againſt the publi 


Sood. q ; 

2. Jf a Stranger feeds and does a Petit Treſpaſs, as 1 * 
called in Robert Mary's Caſe, 9 Co. the Lozd can have no dit ng -. 
fot the Feeding but the Tenants muſt, and then they mul eitif d 


joln 02 lever; if they join, what a Number of Plaintiffs u. 
there be, and hom ſhall the ſame when recovered be divided, 0% 
Contribution fo2 the Coſts? It they ſever, and be nonſuit; ln 
there will be as many ſeveral Actions which will be veratious, # 
_ coding to Robert Mary's Caſe. | 
3. Jf a Freehold be purchaſed by the Low, oz eſcheat, 1 
Copyhold Eftate be determined, what is become then 0 
Share of the ſole Feeding? The Lo2d cannot join with 99 


in the Pꝛelcription; ſhall he have no Benefit of the Soll? 


. 


—— 


In Banco Regis. 


Ir do, what if all but one fall, pal that one have all? | 
It, on the contrary, the Lozd ſhall feed. 15 — it as t 
owner. of the Soll, and have the Surpluſage ? foz the Lev bo 
2nd Couchancy is not material among themſelves. And th tes 
would become as Commoners again; and this would en thep 
cription, that cannot be be a ſtrange 
Pꝛelcription- maintained ik ever there we 
cheat of any Tenancy into the Lozd's Hands. * 
4. But the greateſt Milchiek of all will be, that this will be a 
ready Map to enable Tenants to withſtand all Jmpzov a 
In Gateward's Caſe, 6 Co. 60. it was a great Reafon 3 
peeſcription, that it was inconſiſtent with any — * : 
would be a great Miſchief to this Kingdom where there are la 
Waſtes and Commons, Fozteſts and Fens, to take awa "al 
Power ok Jmpzoving them; fo2 the ſame Land by Jmp2ov ya 
becomes able to ſuppo2t a great Number of People wl pꝛovement 
Sam of the Kingdom, ple which are the 
nd as there are great Inconventencie 
ather (day there will be none at all; fo2 edit fag! Woe 
2 — A* preſcribe the oꝛdinary Map, — 
w Pꝛejudice at all; he ca 
the Surpluſage, leaving them ſufficient i JA 
z if he feeds to their Da⸗ 
mage, it will b ir Da 
Ir gout oy : ere and an Aion upon the Caſe will 
he Lom cannot impꝛove but he muſt 1 
there can be no Rea uſt leave them ſuſficient, and 
11 if any be. ſon why the Owner ſhould not have the Sur- | 
| ow thep will cite an Authozi | 
tween Webb and Littleburgh, which —＋ 2 bo = 3 
3 Declaration was grounded upon a Derlption 
is. an nt 
JAA eee en 
e Anſwer that p | | 
282 between 1 — op aa 
it; — Court may intend that after a Gerdick, whi 
Diſc 1 an Excluſion of the Loꝛd upon a 2822 
| ea 
bythe Qerdie. ding, and that Special Hatter may be ſupplied 
„ Slides J muft ob | 
_ tha concerned the Lo only = his E — weep? —. 4 
won my — 12 LM Qervict ever ſince: J can lay it 
Plate; it was at Elie fo2 J know the Parties, and know the 
The Jud inſwell near Bury St. Edmunds in Suffol 
ges liſten to Excepti | oIK. 
Judgment, if th eptions after a Uerdict, but will give 
1 I may add here be any Pollbllcy to maintain . . Sen 
en popular Tin l Thi 
d to the Licentiouſneſs of the rm — n 
Ddd 3 pls J 


2 
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Porter and Sir Henry North. 


J ſhall conclude pzaying Judgment againſt this Pzeſcription i 
theſe Reafons : 

It is a new and unheard of Map of Pleading, and againg th 
Rule of Law, joining Freehold Tenants in the Generality, 
have no Relation one to another, and annexing an entire Jntey 
to ſeveral Eſtates, and mixing Peſcription and Cuſtom, wi 
are of contrary Natures, and are great Abſurdities, | 

It is againſt Reaſon to ouſf the Owner of all the egy, 
which fo2 onght appears is all the P2ofits, without any Speciy 
Matter o Recompence appearing in Pleading. i 

There is great Jnconventence in admitting of ſuch a Pyſcry, 
tion, new Inventions bzinging unknown Conſequences, | 
No Jnconvenience in oufting Tenants of this Pielcriptim 
ſeeing that they claim the ſame-Uſage the ozdinary May, and th 
Lozd can do them no w2ong either by Feeding 02 Impꝛovement. 


©. Joit.and Jn this Cale the Coutt of Common Pleas had been divided 
the Plaintiff, Opinion upon the Batter in Law, as appears by Vaughan's le 
art North, ports; and therefoze Sir Henry North thought fit not to win 
wylde for the Batter of Law in the King's Bench, altho' he had ſo goody 
the Defen- Caſe upon the Fact, that if it had been no P2ejudice, he won 
Vaugb. Rep, Join Ile and try the Truth of this Pyeſcription at the Bu; 
258. whereupon the Demurrer was by Conſent waived; and the Caul 
— as bald. tried at the Bar, and the Uerdict pafſed ko: Sir Henry North, 
Preſcription with the Appꝛobation of the whole Court, ö 
by Freeholders, and Cuſtom by Copyholders, may be joined in one Plea. 1 Lev. 269. | 


Afterwards another Action was bzought to Trial in the Exc 
quer at the Bar, and it appearing to the Court that there ha 
deen P2opoſals towards an Agreement, a Juroz was bithduvi, 
and my Loꝛd Chief Baron Hale gave the Tenants Advice to cm 
pip with this , Redime te captum quam queas minimo 

So that the Batter of Law was never adjudged again 81 
Henry North, but the Matter of Fa tried ſoz him, and the will 
Queſtfon upon the Act of Level never came in Queſtion, whi) 
map extend ts this great Mate, altho bath the other Pam 
were againſt Sir Henry North. 

Afterwards there was another Action dzought to Trial in the ex 
chequer, and after a fun Evidence of about four 02 fibe Hours, ic 
Plaintiff not daring to ſfand the Gerdis, was nonſuited. 
| Adjudg, that Preſeription for ſof &. ſepara?" Paſtur is good 
for that does not exelude the Lord of alt the Profits, fon he il 
have the Mines, Trees, “c. and tis not like to bave à Peel 
tion for the whole Common, to exchude the Lord, for that he 
pugnant. Vide 1 Lev. 268. 2 Lev 2. 2 Saund. 324. Hullin, 
| Robbins. 1 Vent. 123, 163. . 1k 
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ISir Robert Atkyns, 


HOLFORD CLARE, 


8 Under-Sheriff of the County of Glou- 
| ceſter. 
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Termino Sancti Hillarii, Anno 22 & 2 3 Car. II. 


W 


In Scaccario. 


| A Atiou upon the Caſe was bꝛougbt by the Platt ſet- vide Co. 
| A ting fozth, That he was ſeiled of the Seven —1— Ener. 439. 
F dan 


gf Crochon, Bright, Reppeſgate, Bradley, &c. in the e War 
Nauen of Glouceſter, and hay Return and Execution of Uiritg brought for 
ett: Chat, the Defendant knowing of it, did execute ſeveral bes un 
ba — there to the Plaintiff's Damage, 8&c. Upon Not guilty 
| — Iflue is taken, and this Special Uerdict is found, (viz.) 
1 dur dad the Patent of 11 May, 5 Johannis, whereby the 
. 8 delta ta the Abbot and Convent of the Canons Regular, 
char ce. >, eettain Lands granted to them by bis Byother, 
W..c. te Firſt; and allo grants, That no Sheriff of Glou- 
| » Q his Bailiff, do intromit in aliquo within the Seven 


Pun⸗ 


1 oy . 88 Re” 
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: Hill. 22 & 2.3 Car. II. 


'Hundzeds, except fo) Pleas of the Crown and Summons, Which 


fangthef, &c. tanquam pertinent Hundredis prædictis, &c. gf th 


dam Tho. Seymour Mil', Dom' Seymour de Sudley, omni ill 


eorundem Sect Hundred? &c. reputat ſpectant & pertinent Hu 


— 


the Abbot, &c. ſhould receive from the Hands of the Sherigg 
and execute. ; 

They find the Patent of 20 Decembris, 17 E. 3. wherein the 
King, reciting that Richard the Firſt by Patent granted to this 
Abbot and Convent the Yano? of Cirenceſter and the Seben 
Þundzeds,-and the Return of Writs in them, and that thercy 
they had uſed and enjoyed Retorna Brevium tanquam pertinent; 
ad Septem Hundred' przdia'. Reciting alſo, that He (Edwy; 
the Third) fo2 a Fine of 30001. grants that they ſhould hold the 
Manoz, Þundzeds, Wills, &c. & quod baberent in Villis & Hon. 
dredis prædictis, &c. abſque impedimento retorna Brevium |. 


King and his Succeſſozs, &c, and confirms the Patent. of Aug 
Onn, x Ex | 
+ They find, That the Abbot, &c. were ſeiſed prout Lex poſtal 
till 4 Febr. 27 H. 8. when the Bonaſtery was diſſolved and all 
came to the Crown. By | 

* They find the Statute fo2 veſting of theſe Lands, &c. belong: 
ing to the Bonaſtery in the King, and the Statute of 32 8.8, 
cap. 20. whereby it is enacted, That all Liberties, &c. which the 
late Owners of Monaſteries had uſed, &c. ſhall be revived, am 
be really and actually in the King, his Heirs, &c. and ſhall be it 
the Rule, Dzder, Survey and Governance of the Court of Jug 
mentations, and that the ſame Liberties, &c. ſhall be uſed an 
exerciſed by ſuch Stewards, Batlifts, &c. as the King, his hein, 
&c. ſhall name and appoint, &c. and that the ſaid Stewatds, 
Bailiffs, &c. ſhall be attendant and obedient to all the Rings 
Courts fo? all Returns of Writs, &c. as the Officers of the lin 
Owners ſhould have been, &c. and that no Sheriff, Under-9)6 
riff, &c. ſhould intromit, meddle in, with oz upon the other Þ# 
miſſes otherwiſe, o2 fo2 other Cauſe than they {awfully migi 
_ done befoze the ſame Pꝛemiſſes came to the Poſſeſſion of if 

ing. | 

They find, That Edward the Sirth (being leiten by Deſc 
from Henry the Eighth) Anno primo of his Reign, per Lit br 
tent ex gratia & adviſamento Concilii ſui-dedit & conceflit ar 


1 
8 


Hundreda de Crochon, &c. nuper Monaſterio Cirenceſtrenf dt 
dum ſpectantia, &c. omnia Letas executiones Brevium & rehm 


3 

Pp \ 

” 
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L 
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1 
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dredis prædictis, &cc. | Us HCY 
They find, That the Lom Seymour being ſeiſed, Scc. vs ſ 
tainted of Treaſon (by Act of Parliament, 2 & 3 Ed. 6. ap 
and that thereby his Lands and Þereditaments were fozfeittd 
-veſted in the King. | : | | = 
| 1 


— 


— 


In Scaccario. 


401 


"They find, Chat 6 Odob. Anno 6 Ed. 6. the King grants the 
pundzed, by bis Letters Patents to Kiogſton, and his Heirs, and 
therein grants omnia amerciamenta Heriota emolumenta hæredi- 
tamenta, &c. dictis Hundredis quoquo modo ſpectant' aut ut mem- 
drum five pars eorundum antetunc cognit, reputat, vel uſitat, vel 
babit aut accept” ut pars parcell' vel membrum. And further 
grants, by another Clauſe, Tot talia & tanta & conſimilia juriſ- 
dictiones, Privilegia, Libertates, Francheſias, &c. quæ quot qualia 
& quanta, & adeo plene & integre, as Thomas Loꝛd Seymour, 02 
any Abbot, &c- had, 8c. ratione vel prætextu Hundred predic” 
virtute vel colore alicujus Doni, Chartz, Præſcriptionis, cc. 
They find, That the Eſtate which Kingſton had, came to the 


the Liberty is claimed, and executed ſeveral TUrits, &c. Et 

&c. 
* Wyndham had argued, and was ok Opinion koz the 
Plaintiff; and Baron Littleton fo2 the Defendant. 

Now argued Baron Turner and my Lozd Chief Baron Hale. 

Turner, J am of Dpinion fo2 the Defendant. At the laſt Ar- 
guing my Opinion was fo2 the Plaintiff; but upon ſomething 
which fell from my Bother Littleton J am altered, The Cale a- 
tiles upon the Patents. bl 

] take it to be clear that Retorn' brevium did not paſs by the 
Patent of King John; there is indeed ſome Jmplication of ſuch a 
Franchiſe; but it is nothing like a Gꝛant of it. Tis true, we muſt 
put that Expoſition upon antient Charters, as ſhould have been 
put in thole Days wherein they were made: But J lay, this Pa⸗ 
tent would not have been expounded to have amounted to ſuch a 
Otant in diebus illis. Ik there had been an Uſage of ſuch a Fran- 


Firſ's Time) J think it might have been allowed to have given 
-- — of Writs, Vide 2 Inſt. 282. But here has been no ſuch 
'Tis true, in the Patent of E. 3. it is recited, That there was 
an Uſage, and that the Franchiſe was granted by Richard the 
Fitſt, and confirmed by King John; but the Jury's Finding of 


<> Or a. — — _—_— 


28 56. b. the Finding of Evidence of a Converſion, (ſcilt. 
etulal to deliver on Requeſt) upon a Trover, is no Finding of 
K. 17 Ed. 3. tis true, the hundꝛeds, and the Returns of Writs 

tein are granted: But ſince my Bꝛother Liteleton's Argument 


WO TOORTT "> ⏑⏑ 


hat hencefoth all the Mapentakes and Hundzeds,. which 
were ſevered from the Counties, ſhould be rejoined to the A... 
oun- 


Plaintiff, and that the Defendant entred into the Hundzeds where 


: chile in Purſuance of this Patent, (tho made ſince Richard the 


that Patent, is no Finding of the Things recited in it, as in 


" have been, and am of Opinion, that that Ozant is void, and 
I) — (as he obſerved) becauſe of the Statute 2 Ed. 3. c. 12. Ozdaln⸗ | 
1 1 hencefoxth Hundzeds and TUapentakes ſhould not be 
1 ng Tr levered from the Counties: And 14 Ed. 3. c. 9. Dpdain- 


— 


— 
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- pinion, That all the Gzants made of the Bailiwicks ot Hundyg 
ſince this Statute are vold, and that the Baking the aj, 


and ok his Office. And foz that he cites a Reſolution in his oy 


Kelw. 72. a. 


7 Counties, as befoze that Time had been eſtabliſhed by anothy 


risdictions (of which Pundzeds, &c. are a Bzanch) were on it 


was took to be one of the moſt pernicious Liberties to the Coll 


— — 


Statute, (Meaning, J ſuppoſe, the ſaid Statute of 2 E. 3. c 
12.) And the reupon mp Lozd Coke, in 4 loſt. 267. giveg bis 9 


thereof belongs to the Sheriff, foz the better Execution of Julie 


Cale; foz he it was that was the Sheriff of Bucks, mentioned n 
the Caſe there. Fitzh. Petition 1. 18 E. 3. is a Caſe of a Yay, 
who by Colour of the Mew Statute tis ſaid was ouſted of ji 
Liberty of Retorna Brevium, which was granted to him and his 
Heirs by the King in Parliament. My Bother Littleton, gta 
a. good Opinion ok thzee Judges, that an Pundzed could not be 
granted without a Non obſtante to the Statute, and here is ng 
Non obſtante. Now a Ban cannot have the Return of rt 
without the Þundzed. Vide 2 Inſt. 452. 2 H. 4. pl. 12. 

But admitting it did paſs, and was granted befoze the Statute 
then the Statute doth not extend to avoid that Gzant, But then 
the Queſtion will be, when the Liberties return to the Crom, 
Cahether the Crown can grant them out again? And therein it 
will be conſiderable, Whether they are extinc in the Crown, g 
no? J think they are not extin#; In 9 Co. 25. b. tis ſaid, thit 
all Liberties, Ftanchiſes, &c. which were at firſt cteated an 
ereited by the King, and were not Liberties, & c. in the Hands of 
the King as Flowers of the Crown; are not by their Acceſſion 
to the King dꝛowned in the Crown; and there Pundzeds and 
Leetg are inſtanced in and allowed to be ſuch, And now the Li: 
berty of Retorna Brevium is moe ſtrongly ſuch; fo; that all J. 


the Crown: But Retorna Brevium is but a miniſterial Thing, 
It is expꝛeſly adjudged in the King's Bench, Kellewey 72. pl.16 
that the Liberties of Retorna Brevium are not ertin# by coming 
to the King's Hands. But however, if they were oz were unt 
extinct and d2owned, J think that they could not (becauſe of if 
Statute) be ſevered and granted to Kingſton, 


Lozd Chief Baton Hale: | | 
J am of another Opinion z but J am very glad that two off 
Bꝛothers are againſt me and my other Bzother. J would hab 
been glad to have been excuſed in this Batter. 
- Firſt, Becauſe the Cale relates to my own Country, and 
much to the Pꝛejudice of it. | 
- Secondly, Becauſe it relates to Retorna Brevium, which I# 


mon Juſtice of the Kingdom. 


4 
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, 
— — — 2 1 1 & —_- - 4 F AT. * „ me 2 


— 


In Scaccario. 


—Thily, Becauſe it is a Caſe full of Difficulty z but we that 


Ire Judges muſt ſatisfie our Judgments, and come to a Reſolut- 
ton, and J muſt argue as the Law is, and not as J wiſh it. J 
argue accoꝛding to my Conſcience, tho fomewhat againft my De: 
r Jam ſure againſt my particular Intereſt. | 

J ſhall be ſomewhat long, becauſe the Caſe is vety intticate, 


Jn the firſt Place J ſhall explain three Terms in the Caſe, 

Firſt, The Bonaſterp of Cirenceſter. | N 

Secondly. An Hundzed. 18 

Thirdly, Retorna Brevium. N | JI 
Firſt, As to the Bonaſtery of Cirenceſter J ſhall ſpeak a little 
W hiſtozically, to ſhew the Traduction and Derivation of this Bat- 
ter. Tt was a Monaſfery Time out of Mind, but in 30 H. 1. it 
was tranflated to the Canons Regular; and therefoze Henry the 
Firſt is accounted the Founder; he endow d it with thꝛee Hides of 
Land. Richard the Firſt gave them the Mano; of Cirenceſter, 


king John, who confirm'd the Gzant of Richard the Firſt at the 
ſame Farm, This you ſhall find in Chartæ Antiquæ Letter G. (fo; 


umber 12. | | | 

Secondly, The next Thing to be conſider'd is an Þundzed. Df 
d Cime Þundzeds were Parcel of the Crown, belonging of Com- 
non Right to the Ging. 11 H. 6, 89. Pl. 44. by the G2ant of an 
hundzed there did not paſs only a Liberty which had a Court, and 
lo commonly a Leet, which is called the Leet of the Pundzed; 
ut there was alſo an implied Power of making a Bailiff : The 
Bailiff had a double Office. AN ht 

Firſt, He had the Collection of Perquiſites, Amerciaments, 
kes, ancient Duttes, as Beaupleader, Head-Silver, &c. be- 
ging to the Hundzeds fn ſome Places. * 3 
Secondly, pe had another Office, and that was relating to the 
dyeriff, In Ancient Time the Bailiffs of the Þundzeds were the 
mediate Bailiffs of the King koz the Execution of Pꝛoceſs. 
de the Statute of Sheriffs made at Lincoln 9 Ed. the ſecond z 
bete tis ſaid, That the Execution of CUrits that come to the 
dlerifis hall be done by Hund2evozs, (i. e. Lo2ds, 02 rather Bat- 
ls, of the Þundzed) ſwom and known in the full County, &e. 
lich is confirm'y 2 E. 2. c. 4. and 14 E. 3. c. 9. This Thing of 
— out Þundzeds to Perſons thus grew to be a great Jncon- 
1 re Foꝛ as to the Hundzeds which were of the County and 
id "to the Sheriff, there was no Jnconveniencez the Sheriff 
4 metimes account ag Cuſtos, ſometimes per Manus. Then 
man Pꝛoviſlons were made, viz. 2 E. 3. c. 12. whereas 


5 


nd the Seven Þundzeds, at the Farm of 361. per Annum. The 
Charter of Exemption (mention'd in the Uerdix) was made by 


he Book goes by Letters) Number 9. and the Letter AM. in 


Cee all 
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all the Counties in England were in old Time afſefſed to a certa 


Farm; and then were all the Hundzeds and Wapentakes in the 1 
tiff g Hand rated to this atm. and afterwards there were gppzobg⸗ 
ſent into divers Counties which did increaſe the Farms of ſome hn 
dyeds and Uapentakes. And afterwards the Kings at divers Tim 
have granted to many Men part of the ſame Hundzeds and 772, 
takes fo? the old Farms only. And. now of late the Sheriffs un 
wholly charged of the Increaſe which amounteth to a great Sun 
to the great Hurt of the People and Diſhertſon of the Sherifgay 
their Heirs. It is odained, that the Þundzeds and (apentis 
ſet to Farm by the King that now is, be it fo: Term of Lifep 
otherwiſe, which were ſometimes annexed to the Farms o t 
Counties where the Sheriffs be charged, ſhall be adjoined aan 
to the Counties, and that the Sheriffs and their Heirs have ala 
 ancefo2 the Time that is paſt, and that from hencefozth ſuch hy, 
 d2eds and Mapentakes ſhall not be given no2 ſevered from & 
Counties. Then 14 E. 3. cap. 4. Mhereas many Miſchieh 
happened th2oughout the Realm, fo2 that Sheriffs have let 
, Þund2eds and CUapentakes to a higher Farm than they do pin 
the King, and the Farmers do let the ſame to others at high a 
greater Sums, in ſuch Banner, that by the letting and enhancyy 
_ of the Farms, and by the greater Number of Bailiffs-Erranz 
Dutriders and others, whom the Sheriffs, Batliffs and Hunts 
028 do put in, the People be in divers Manners charged and gi 
ved: It is aſſented and accozved, That from hencefozth all the ll 
pentakes and pundzeds which be ſevered from the Counties, hd 
be rejoined to the ſaid Counties, as befoze this Time hath bn 
eſtabliſhed by another Statute, and that the Sheriffs hold the ſax 
in their own Hands, and put in ſuch Batliffs and HÞundzedoy, 
ving Lands within the ſaid Bafliwicks and Pundzeds, fo! wht 
they will anſwer : And if they will let any Pundzeds, Balint 
02 CUlapentakes to Farm, they ſhall let the came at the and 
Farm without any thing increaſing, and that the King am! 
People be ſerven by ſuch Batlifs and Þundzevo2s, and their 
der-Bailiffs, in avoiding fo2 ever the Dutrivers and ot) 
which in divers Counties befoze this Time have noten 
grieved the People: And that no Batilif-Errant be but in 
-County where Batliffs-Errants have been in Times paſt, it 
Time of the King's Gzandfather that now is, and that thi 
no tnoze but one Bailiff-Errant in one County: And in the im 
Manner it is aſſented, That all other, of what Eſtate oz Co 
tion they be, which have Batliwicks oi Þundzeds in Fee, ih 
the ſame will hold in their own Hands, then they (hall fa 
uch Batliffs fo: whom they will anſwer ; and if they will i 
lame in Farm to other, they then hall let the ſame at i. 
Lient Farm without an thing increaſing, as afozeſald is dad, 


- — — 8 
N In Scaccario. 
Fo! the Sheriffs did farm at a certain Rate, and did account fo? 
it in the Exchequer, and this was called Firma Ballivarym, 
us were either Parcel of the County, and there the She. 
riff vid conſtitute PBatliffs, viz. theſe Þundzeds which were anct- 
ently Parcei of the Farm of the Sheriffs that the Statute of 2 Ed. 
3. cap. 12. ſpeaks of) o: eile they were ſuch as were granted out, 
which the Lord of the Hundred held ſometimes at Farm and ſome- 
times in Fee, cally pundzens of Fee, Liberties ok pundzeds, 
Franchiſes of Þund2eds. 4 re 
Jt was found that a great Jnconvenience grew from the ſever⸗ 
ing of Þund2eds from the Counties. The Statute intended that 
the Shetiff ſhould execute TUrits, &c. and it was unreaſonable 19 
he would have Batliffs put upon him, and yet be bound to exe. 1 
cute, c. therefoze the Statute intended to reconcile this as far | | 
as it could well, and to reſtoꝛe as many of the Þundzeds, as could 


welt be, to the Sheriff. ann „ A | I 
Chitdip, J come to the third: Thing to be explained and conf- 
det d, vin. The Liberty ot Retorna Brevium, - '* 4 


This is a ſuperanded Liberty ; tho' the Þundzeds were grant- 
ed, vet the Sheriff might ond muſt fill return the-Writs-erecutep 
thete. Liberty was commonly annex d to the Gzants of pun- 
duda, the ſometimes: of Manoꝛs it is acquirable'by Gzant, aw 
(J think) by Preſcription, tho' that has been a Doubt: But 
8H. 4 ei 7. pl. 10, (peaks af Retorna Brevium by Pteſcripeton, vid. Mo. 
and it was adjudg d it might be ſo. in the Quo Warranto hngt nta. 
by the Queen againſt the Earl of Shrewsbury fo2 Retorna Brevium 
and other Liberties claim d by the Earl in Coleharbour in London. Hardr. 423. 
ou wil find: the Pleading in the New Entries Quo Warrants, 

1 4 Mich 41 & 42 Eliz. in Banco Regis. Jy 
Lis true, Jt was adjudged against the Earl, but it was agreed 

a Comp ** * 0 N Brevium, — that to 
abe it within a Mou 5 i107 Place was erl 
Biſhop ot Durham s Manſion-HÞouſe, FP 

Vut the P2eſcription was naught, becauſe it was applied onlp 
£0 the Return of the CUrits of the Queen: Foz he laid a P2e- 
Kription (in the Biſhop of Durham) to have Retorna omnium 
Brevium Przceptorum & Mandatorum dictæ Dom' Reginæ, and ſays 
dot of: ber Predeceſſvxs 3 and it is plainly impodiible that a Han 
wud have Time out of Bind the Return of the Queen's TUrits 
wn the Queen began her Reign within Time of Memo op. 
This Retorna Breviom carries in it (by Implication) the Exe- 
von of TArits, tho it be not expreſs, as in the laſt preceding 
ue Were after the Mons abovementioned is added, & Exc- 

donem eorundem. 505 22 
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And ſo it was adjudged in the Caſe ok the Counteſs of W.. 
wick againſt Atwood, Paſch. 41 Eliz. Rot. 33 1. B. R. 
Ebis Liberty, tho it carries an Exemption, pet it doth not «, 
tlude, but that the Sheriff may execute Writs within it. But thy 
it is a Urong, toz which the Lozd of the Liberty may habe his 
Aton: But in ſome Caſes the Sheriff may lawfully do it, ag f 
the Cale of the Aing, a Non omittas, &c. in Caſe of Exetutm 
ol a Mrit ot Matte, whereto he is particularly empower d by the 
Statute, and ſometimes where the Thing is divided, &c. 
But J 'ſhall add no moze concerning this, but only ſap, 
Firſt, Cbis Liberty of Retorna Brevium is a Dangerous Liberty 
fo2 him that hath it; fo2 he is to be reſponſible fo2 all the Defaits 
ok his Bailiffs, as Eſcapes, & c. And if the Batliff do not account 
fo2 the Collection of the King's Revenue, he is reſponſible fo; it, 
tis a Feather in his Cap, but a Thon in his Foot. 
Secondly, Tis much derogatory to the Juſtice of the King 
dom: Fo the Party muſt go to the Sheriff firſt, then to the 34 
liff, &c. and by this Beans Juſfice' is delap'd and diſappointe, 
There ate two Liberties do abundantly moze Hurt than theyar 
worth, (viz.) the Gzants of: Fines, elpectally'of Jurozs, and this 
Of Retorna Brevium: Therefoge Ed ward the Firſt, a moſt (it 
e, veclared in Parliament, and it was recorded in the Courts 
j he would not grant it. This you will find in the Pleas u 
Edward the Firſt, towarus the later End, in 992; Ryley. Ch 
Paſſage meant is in Placita Parliamentaria 35 Ed. 1. fol. 366 
Pt Ryley, it is this. by 


14-4 


Præceptum Domini I E Roy ad dit & commande, Quod we 
| Regis. Lon qui lad fait al un Counte de Not, 
J 8 Retibn de Brief avoir, en deax Tanin 


à⁊à terme de la vie du dit Counte, le Roy it 
voet doner ne granter a nulluy tiel Frucht 
tant come le Roy vivera, sil ne ſoit 1 
Enfantes demeſne, & ceo voet le Roy que is 
+ - efcrit en le Chancellerie, en Gardrobe, kc 
-'Efehequer, A 


Cubftrdip, 9Guant of this Liberty was within a certain Pran 
and could not extend to a County, 2 H. 4. Foz as my Lö. 
doblerves on W. 2. cap. 39. 2 Inſt. 452. A Gant to have Ru 


Er Clrits in a County is votd; to: in Effet it taketh away] 


ice of a Sheriff. $973 300 13 30 O99 4 
y that time J have applied theſe Obſervations, I hall 
fe have done. cones 

Firſt, Jt is to be conſidered, Whether the Charters of - 

John did create the Return of CArits, oz no? ſeeing there — 
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Negative, no Pofitive Wo2ds in it. Somewhat may be ſaid to 
maintain this to be a good G2ant of Retorna Brevium, but be- 
aue the contrary bas been admitted, J will admit it too, eſpe- 
cially becauſe the Scape of the Patent was, that the Abbot ſhouln 
he immediate Officer to the King ; and the Jntention of the Char- 
ter was to exclude the Sheriff, and that does appear by the Con- 
cluſjon, where an Exception is made of the Sheriff's Power of 
meddling per Summonitionem, & c. and fo it is like the Caſe of the 
Town of Berwick in 5 Jacobi, a Gant. to them that they ſhould be 
a County, but no G2ant of having a Sheriff, was adjudged to be 
bold, becauſe there would be no Officer to execute and do Juſtice. 
q do obſerve that 13 E. 3. in the Iter there was an Inkoꝛmation 
S againſt this Abbot, and he pleaded the Charter of R. 1. but there 
is nothing of Return of TWrits that J can find, and J have read 
the Book over. 3-4 | vi | 
Secondly, Me come to conſider the Gzant of E. 3. J ſay, 

1. It is a good G2ant of Recorna Brevium. 

2, There is a good Annexation of it to the Pundꝛeds by Reaſon 
of theſe (lows, tanquam pertinent Hundredis prædict. foz even at 
this Day ſuch a Thing as Common of Eſtovers, &c. may be grant- 
ed appurtenant. Sacheverel againſt Porter, 13 Car. 1. x Cro. 482. 
1 Bol. 400. 11 H. 6. 11 Pl. 27. Now then by this Patent here is 
g Retorna Brevium, not only newly created. but newly created ap-. 
purtenant, and eſpecially ſince here is a Kind of Cognation be- 
tween the Things, this map very well be; in like Manner map 
Cogniſance of Pleas be granted ; if the King ſhould grant that a 
d of an pundzed ſhould have cognitionem omnium placitorum, 
kc. tanquam pertinent Hundred', &c. it would create Cognt- 
Lance of Pleas appurtenant to the pundzed; fo it being a Crea- 
e of the King's it may be created as he pleaſes, either in gzoſg 
02 as appurtenant z- foz a Thing appurtenant may be by Gzant, 
£90 a Thing appendant muſt be by Pꝛeſcription. | 

1 — 1 this Abbot is leiſed of this Liberty quodammodo 
3- When the Wonaſterp, &c. comes to be difſolved and given to 
the King, it is to be conſider'd, Chat becomes of this Liberty 
then? J conceive this Liberty is in the Hands of the King, as it 
bas in the Hands of the Abbot, (viz.) as appurtenant, and that 
Without the Aid of the Statute of 32 H. 8. c. 20. It was adjudge 
N 72. Pl. 16. that this Liberty ot Retorna Brevium, when 
comes to the King, remains in the Crown, and is not extin⸗ 
Vullhed, rejoined oz dzotoned thereby. | Wo 
this Liberty is not by this coming to the Crown re-an- 
_ to the County, but if that were a Queſtſon, the ſan Sta- 
— 1 32 H. 8. bath put it out ot the Queſtion, ko; by that Sta- 
Tis inthe ſame State that it was befoze.' Tis ttue, the _ 
mig 
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Davis 45. 


| might rejoin it to the County, but till he does, it cont 
Ballivo Dom Regis, &c. 'Tis true, it a Man foxfett ſuch a Frog 


made an Atineration of this Liberty of Ret Brev. to the Hil 


. The other Clauſe 1 will reſt upon, thereby the ing gra 
tot, i & tanta, &c. 98 any, &c. had ratione vel pretext Huw 


dred prædict vittute, pretextu, vel colore alicujus Domi. Chur 
Gee. Hun cettainly the later diene dre (yblervient and - 


Liberty diſtin, an pundzed in G2ols, and the Sheriff way . 


ty by Nonuſer oz Miluler, the Sheriff ſhall enter into it, and do 
and execute as in other Parts of the County, becauſe in that Cale 
the Ring comes in in Diſaffirmance of the Liberty, hut e 

it is where the King comes in under a Subject, as in the 539; 
Fourthly, Cle come to conſider what Alteration is made in the 
Caſe by the Gzant to Seymour and his Attainder 2 ds to this 
muſt obſerve, that the Gerdi is ill found, fo? tis conceſſit, ge. 
Dom' Seymour, &c. but not found what. Eſtate, and here ig ; 
Bzeaking off in the Middle. of which we cannot tell what to make, 
Now when the King grants, and erprefſes no Eſtate, ſome Books 
have held the G2ant to be vold; but the better Opinion is, that i 
creates an Eſtate at Mill, 5 E. 4, 8. (the laſt Leaf) B. pl. 1. but 
17 E. z. 45. Pl. 46 is. expreſs. in it, and ſo it was adjudged Paſch: 
///» 0-5-5 7-5 

Why then the Conſequence will be, that by the Attainder the 
Wil was determined, and then the King was in of his Oh 
Reverſion,.and then the Statute of 32 H. 8. ſerv'd well to pyelern 
the Libertp in the ſame Eſtate fill. But if the Oꝛaut were in Fre 
then the King came in by a New Title, viz. the Attainder, an) 
then there is no Benefit of the ſaid Statute ſo that this Errozin 
the Uerdi# is moſt to the Diſadvantage of the Party (the Def 
dant) who would not amend it; fox there was a P2opoſal and Di 
courſe. of amending, and ſome Things were amended ; but the ⸗ 
tending of this Biſtake would not be conſerited to by the Dein, 


dant. But to ſuppoſe this to be a Gzant in Fee, J ſap llit food th 
of it ſelf a Liberty without the Statute, and ſo when it tun t 
to the Crown by Attainder, it ſtood not in Need of any ſiichYts C 
tute, it was Subſtantive and not melted down fn a GetjeralCov be 
fuſion in the Fozm whence it was derived. 1 90 

Fikthiy, Come we now to the Oꝛant to Kingſton : It has u of 
Clauſes in it, I will inſiſt upon two. | rec 


1. The Ring grants Omnia Amerciamenta; & c with large on 
.Cognita, Reputata, Aceptata, &c. J did ſay that the Gant of £4 


dzeds ; and. if we ſhould admit that, it were not ſufficient to n 
ate an Appürtenancy in Reputation z ald if it were nd mol in 
ſo; theſe Cows would lap hold on it. 


8 


P 


In Scaccario. 


Jary, and the ratione vel pretextu Hundredi governs all, fo? it is 
zut one entire Sentence, like Finche's Caſe, 6 Co. 39. This præ- 
texty is a very large Clauſe and much moze than tot talia & tanta, 
wherefozz J concluve, that it is a good and ſufficient Gzant of the 
Thing in Queſtton. | 
Thee Objeftions have been made, to which J ſhall endeavour 

Objet. 1. By the coming to the Crown the Liberty is mer⸗ 


ed, | 

aulw. 1. It is not. | 

2. Admit it were merged thereby, yet that is not till the Diſſo- 
lution, hy now in this laſt Gzant there is a RetroſpeR, and it 
is with a leaping over to the Seilin which the Abbot had, and 
therefoze the Gzant of the King conjoining it to the PoſſcMon of 
the Abbot, the Liberty is effectually revived and erefed in the ſame 
Manner and Condition as it was bekoze the Uniting of it to the 
Crown, | | ; 

Objeck. 2. Tf this Liberty be to be revived, pet tis not reviva- 
ble without ſpectal Mods; in the Gzant to Seymour there are the 
ons Retorna Brevium, but in the Gzant to Kingſton, not. 
Anw. Tot talia, &c. does it, and tis as much as ik all had 
been particularly recited, becauſe it refers to a Thing determt- 

'Tis true, if there were an Ack ok Reſumption, as in Paget and 
Darcy's Caſe ; 024f the Thing were meerly Perſonal, as in the Ab- 
bot of Waltham's Caſe, the Pzivflege fo2 his Dogs in the Fozef, 
(uth general Mozds will not revive and paſs the Things, becauſe 
of the ratio privata which intervenes ; but if there be nothing in 
the Caſe (which hinders) moꝛe than the Generality of the CUlo2ds, 


2 IS ED Rn S. ol 
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teciting many Pꝛivileges, Liberties, &c. but not mentioning Re- 
orna Brevium, and concludes, & alia, &c. and it was adjudged 
that this Gzant in thele general Moꝛdos did revive Retorna Brev”, 
(0 I have a Repozt of the Caſe) but only fo2 the Cauſe a- 
Thi toned Judgment was given againſt the Earl as to the 
obs Aer ditt is ill found ; the effefual Statute which Could aid 
* Caſe, if there were Need, is 1 Ed. 6. c. 8. which is not found z 
my it is enaded, That all Letters Patents, & c. made oz to be 
— by the Ring, ol any Þonours, &c. Franchiſes, Liberties, 8c. 
tea d be good, ſure, &c. notwithſtanding any Miſnaming, Piſre- 
0 Nonrecital of the Pꝛemiſſes, 02 the Lack of the true —_ 


4 


tis clear the Moꝛds do it; no Caſe can be fuller than Ameredith's vide Re? 
Cale is in this Point, 9 Co. 29. B. 30. in the Caſe of Colehar- . 
bor above-mention'd, the Rer Brew, &c. came to the Crown by flard. 455; 
at of Parliament. The King Ed. 6. grants to Francis Earl : Brown. 


of Shrewsbury the Houſe, & quod habeat tot talia, &c. ſpecially #4" 


156. 


| Hill. 22 & 23 Car. II. 


r. Jones 94. wiſe.) The very Wozds of the Statute 14 E. 3. c. 9. male 


of the Natures, Kinds, So2ts and Qualities ot them oz any Pat 
cel thereof, and notwithſtanding divers and ſundzy other Sn. 
-geſtions and Surmiſes, ĩc. 5 
Object. 3. The Patent ok Ed. 3:02 at leat this Patent made to 
Kingſton, ts void by Reaſon of the Statute 2 Ed. 3. c. 12. (and lite 
wiſe 14 E. . 3 c. 9.) whereby. it is. oained, That: hencefoxth the 
Hundzeds and Clapentakes ſhould not be given no? ſevered from 
Anſw. This indeed is the grand Objection, and was materia 
objeted by my Bother Littleton, and the Caſe of Forteſcue ogaing 
my Lozd Coke has been truly cited to this Purpoſe, which was in 
this Court, and is repozted by himſelf. How ſhall we do now in 
this great Difficulty ? Truly this Objedion had need be rich 
examined into, fo2-it runs to the Avoiding of the Hzants of 100 
Hundeds and moze, which hade been granted ſince 2 Ed. ;. 
J do conceive this G2ant of Ed. 3. is not within the Statute, 
fo2 tho' it be a New Gant of Ret' Brev', pet it is no Mew Gant 
7 the Pundzeds, neither is the Szant of Ed. 6. adoided herchy, 
J 7 x 
I. This Statute extends only to thoſe pundzeds which were 
Parcel of the Sheriff's Farm, and not to thoſe which were divided, 
becauſe as to the firſt only there was an Jnconvenience to the She 
riff, in that he ſhould be charg'd with the Farm of the Eounty (the 
"Sheriff's Farm) and yet the P2ofits, the Firma Ballivarum be taken 
krom him. The To2ds of the Statute are, That ſuch Hundzeds vi 
us were annered to the Farms of the Counties, ſhall not be given 
no? ſevered from the Counties, neither did theſe Þund2eds con 
in to the Sheriff by their coming to the Crown: The Shen 
Farm was modelled and ſettled long befoze ; and when theſe bun. 
dꝛeds came to H. 8. they were not Part of the Sheriff's Farm, but 
he made Bailiffs of his own there, and they were within the Si 
vey of the Court of Augmentations ; ſo J ſay it refers only (0 
thoſe Pundzeds which made a Part of the Sheriff's Farm. 
2. None ok theſe Statutes extend to pꝛohibit a G2zant of an par 
d2ed in Fee. (J apprehend my Lozd meant a Regrant ok an bun 
dꝛed, which befoze thoſe Statutes had been granted out in Fee, i 
2 E. 3. c. 12. rejoins and pꝛohibits the Gzant of thoſe Hundzeds® 
ly which were ſet to Farm by the King fo2 Term of Life oz oth 


viſion fo2 the Þundzedozs in Fee; tis ſaid that they which bur 
Balliwicks 02 Pundzeds, Sc. ſhall anſwer fo2 their Bailiffs, Ft 
Petition 1. there is a Complaint of one who is turned out n 
Hundzed he had in Fee, becauſe- of the Statute called ther? th 
New Statute : And perhaps theſe Þundzeds were Ceiſed, upon if 
like Pꝛetence, and that was the Matter of the [Pzeſentment u 
tioned in the Gzant of E. 3. og rather Regrant, 1 10 
i 4 L s 


„ 


8 


In Scaccario. 411 


Neither this Statute no2 the Decree 02 Repozt of the Caſe 
in "his Court does extend to this Caſe; fo2 they are not to be 
underſtood ok, n0?2 extended to, a Cale wherein Retorna Brevium 
is granted; were not Retorna Brevium added, tis true, the Gzant 
of the Bailiwick might be vold; where an Hundzed is granted at 
this Day the G2ant- is good; but by Uirtue of this Statute the 
Sheriff may put fn and uſe his Batliffs there, the Collection of the | 

profits, Sc. the Gzantee (hall have, but the Execution of CUrits N 
is in Subler viency to the Sheriff, (ſtill J ſpeak where no Retorna 
Breviom is granted) this Baälliff hall not be a Balliff to the She- 

| in ſpight of his Teeth ; and this was the very Cale of For- 

teſcue; he had a Szant of the th2zee Hund2eds of Newport: Me 

ind the Farm of theſe Pundzeds fo2merly here in the Exchequer 

the Firma Ballivatus in Chiltern, &c. the Farm of the thꝛee Hun⸗ 

dieds of Newport was 51. then in 13 E. 3. 71. then in 23 E. 3. 

|. then in R. 2. 101. 8c. theſe were the antient Farms: Queen 

lizabeth grants a Leaſe of theſe thꝛee Pundzeds to Forteſcue fog 

thee Lives at a certain Farm, but does not grant him Retorna 

Breviow. This Gzant indeed was adjudged votd, (viz.) as to the 

Excluding of the Sheriff; obſerve what mp Loꝛd Coke ſaith in the 

caſe, By the Statute, &c. (ſaith he) Hundzeds are rejoined as 

the Batliwick of the ſame to the Counties; and all G2zants 

jade of the Bailiwticks of Þundzeds ſince that Statute are void, 

nd the Baking of the Batliffs thereof belongs to the Sheriff fo? 

he better Execution of Juſtice and of his Office, and ſo it was 

efolved, &c. the Gzant at this Day is good as to what belongs 

d the Lom (of an Hundzed) but not as to the Execution of Pꝛo⸗ 

V which belongs to the Sheriff; ſo that J lay, 

1. Conſider the Gzantee as an Dfficer fo2 the Collection of the 
pofits, &c. and ſo it is a good Gant. | 

2, Conſider him as an Officer fo2 the King's Pzoceſs, and ſo 
is void, becauſe the Sheriff ought not to have a Bailiff put up- 
bim, and the Gzantee ſhall not be the Sheriff's Bailiff whe- 


amm_ 


Gere,, oi 


ub Nt the Sheriff will oz no. But, | 

uh 3. J (ap if the Gzant be with Retorna Brevium, then it is a 
i bod Giant as to the Batliwick and all, fo2 in that Caſe the 
Meriff is at no Jnconvenience, fo2 the Gzantee ſhall do all, and 


— liable to all the Eſcapes, and all Things done oz ſuffered 


Pp 

hal e Lom Coke was very wary in what he ſaid about this Bat- 
im WT, fo2 he knew, and the Truth is, if this Statute ſhould make 
An Hunts of Hundzeds void, it would call in Queſtion moſt of the 


eds in England, and particularly would ſhake his own Gzants 
Vundzeds which he paſſed when Attozney General, and ſome of 
G 70 vis Poſterity enjop at this Dap. 8 H. 7. fol. 1, 2, 3,4, 3. and 
Pan, ©9119, 20. Pl. 2. is a great Cale concerning an Þund2ed 
by Ed. 4. and afterwards by R. 3. wherein there are many 
"PEEL Queſtions 


— lo _ | 


Hill. 22 & 23 Car. Il. 


* 
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Quentons much argued, whereof the Chief is, whether a x, 
way be granted and paſs as Part and Parcel of an hunden 
gud tis adjudged that it map; but it is the Opinion of al ang 

Dives, that the G2ant of an Pundzed is good, and lo muth i, 

implied and coneluded in the Judgment, as repotted by Coke yy 

on Ameredich's Caſe, 9 Co. 29, 30. there Judgment is given thi 
the G2ant of the Pundzed is goon. 
palm. 8 J know that in 11 Hl. 4. by Special Act of Parliament (oi 

a Bron. 1 H. 4. c. 11.) the Sheriffs had an Allowance made to them fo, 

341:  bveral Pundzeds, which had been Parcel of their Farmg and were 

Antea 409. granted away, which could not have been, if this Statute had may 


the Gzants voly. Tr | 
I think there ought to be Judgment foz the Plaintif, 


* 


Nevertheleſs J am glad with all my Heart, that we are deliver 
ed of this Caſe, foz truly if J could have found any Thing ta { 
tisfy my Judgment, J would have given Judgment another (Wa, 
both fo the general Concern and fo2 the fake of the County i 
Glouceſter which J kvow will-ſuffer mich by this Thing. 

Dune tozt At af: Parliament of thzee-Lines, (viz.) That all pu 
cefs ſhaulu go with a Non omittas propter aliquam libertatem (i 
| bing fill the: Liberty of a Bans Houſe, which indeed the Lab i 
| all eb Eats: ſabes now) man avoid; a great Delap of Juli, 
| many Sults and Uexations, gricvoug Wrongs and Dppreſioy 
| and would de moe good te the Kingdom than all the Libertizgd 
| Retorna Brevium habe been worth: theſe 100 Pears; f as 1 
are uſed now, they are nothing but a Faundatton of Bzocagea) 
Milebief; they are a Feather in bis Cap that has them, butt! 
are a Thozn in the Foot af: every one that has ta da with hm 
Fot firſ} tbe Party muſt go-to the Ander be riß, and thets jt 
handied ; then thꝛaugb. another Purgatory; to the Bailiff of i 
Liberty,. and there he is havdled; and then to the Under bal 
and there he is handled; and then to the Sheriff again. I® 
feſs A dem a G92 Ad ance; and J wich ſann good! Man lun 
now pꝛomste it. 6 1 F-70510 201-0 | 


J is 19w-adjourned into the Exchequer-Chamber. 


— — 
| 4 


413 


THE 
IC ASE 
v5 
COLLINGW OOD and PACE 
IN IHE 


Exchequer⸗Chamber. 


— — 


The Lord Chief Baron HA L E's Argument. 


N the argument of this Caſe J ſhall firſt ſuppoſe as clear and »5id. 193: 
] unqueſtionable, theſe thzee Things, viz. —_ 


Firſt, That Patrick the Son, and William the Szandlon Ch. J. Jones 
of Nicholas the elder Brother, are not inheritable to John the 7% z, 
Carl, becauſe tho they are both Dentzens bozn, yet Nicholas their 148. 
— though whom they muſt convey their Pedigree, was an Hardr. 224. 
n. 


1 Keb. 65, 


Secondly, That as Patrick and William cannot inherit, lo nel - 1 Ker. 55 


thet tan they obſtruct the Deſcent to John the Son of George, be- Carter 183. 
cauſe being deſcended from an Alien, the Law takes no Notice of 
them as to this Purpoſe; otherwiſe tis if the laid Nicholas had 
been a Denizen bozn and attainted, becauſe in ſuch a Caſe, tho 
be could not take himſelf by Deſcent, he could obſtruct the Deſcent 
«0 the younger Bother, lo the Land would elcheat. | 
Chitdly, That the Caſe of George, the Son naturalized, and the 
Cel of John his Son, as in Reference to John the Earl, and the 
«at from him, will be all one; if George had ſurvived him, 
John the Earl might have inherited; ſo will John his Son, who, 
hure Repreſentationis, is the ſame with his F ather, & è converfo. 
. Ef f 2 Thele 


Collingwood and Pace. 


I Salk. 251. 


3 Co. 38. 


Son dying without Jſſue, his Bzothers are pzeferred bef0!f 


„ Thefe Things being unqueſtionably clear, befoze J come to th 


Cute of Proximus Agnatus, and accotdingly was their Uſage, th 


g guments of the Caſe, J ſhall pzemiſe certain general Obſeryz 
t ons. 1. 44 Z 
Firſt, Touching Delcents. 
* 3 Touching the Capacities 02 Incapacities of a 
n. 7 5 * 

Thirdly, Touching Naturalizations, 
Touching Deſcents J ſhall conſider, | - 
Fltſt, The Rule whereby they are to be governed, 
F i The various Kinds of Deſcents oz hereditary Sy. 
emons. | 

Concerning the Rule of Deſcents, we muſt not govern our 
ſelves therein by the general Motions of Law oz P2orimity of Na: 
ture, but by the municipal Laws of the Country where the Que: 
ſtion arifeth;- fo? the various Laws of Nations have variouſy 
diſpoſed the Manner of Delcents, even in the lame Law oz De: 
gree of Pꝛoximity. 4 111 

Foz Inſtance. | 

The Father is certainly as near of Kin to the Son as the Son 
is to the Father, and is neater in Pꝛoximity than a Bother, and 
therefoze ſhall be pgeferred as next of Kin in an Adminiſtration, 
3 Rep. Ratcliff's Caſe. 2 

Pet touching the Succeſſion of the Father to the Purchaſe of 
his Son, the Laws of ſeveral Countries variouſly p2ovide. 
Firſt, Accozding to the Jews, fo2 Mant of Jflue of the Sov, 
the Father ſucceeds excluding the Bꝛother, and that hath been the 
Uſe and Conſtructton of the Jewiſh Doctozs, upon Number, 
cap. 27. Selden de Succeſſionibus Hebr. cap. 12. 
But the Bother was whollp excluded. 
Secondly, Accozding to the Greeks, the P2oviſion fo; the Silt 
rale 01 Excluſion of the Father is left youbtful, Petit Leg5 
x, . « Os | 4 | 
Thirdly, Accoding to the Roman 02 Civil Lam by the C# 
firution of the Law of the Twelve Tables, the Father ſucceeds il 
the Purchaſe of the Son fo2 Want of Jſſue of the Son undet i 


my Lozd Coke ſuppoſed the contrary. Co. Lit. 11. But to fei. 
all, the Jnditutes of Juſtinian, Lib. 3. Tir. 3. in an authenttck Ci. 
ledton, 8. Tit. de. Hzred' ab inteſtato veniendibus, the Son del 
without Jſue, bis Bzothers and Siſters, Father and Mothet vol 
ccedhim in a Kind of Coparcenarp as well to Lands as wy 
Fourthly, Accowding ts the Cuffoms of Normandy, whit) 
ſome Things have a Cognation with the Laws of England, i 


ather, but the Father is p2eferred befoze the Uncles, Lem 
ib. 6. c. 6. la Cuſtomier de Normandie, cap. De Succeſſions, PF 


2340 235 4 fi 


| Collingroood and Pace. 415 
© Fifthiy, According to the Laws of Englarid, the Son dying 
without Iſſue, o: Pꝛother oz Siſter, the Father cannot ſucceed, 
but it deſcends to the Cintle. And it is a Baxim of the Engliſh 
An Inheritance cannot lineallp aſcend. 
' Conſequently, the Dueſtion being in this Caſe touching a 
Deſcent of Lands in England, it muſt be diſputed and ruled 
accoding to the Gzounds and Reaſons of the Laws of Eng- 
land. | 

Secondly, Touching the Second, the Diviſion of Deſcents 
are of two Kinds: | 

Firtt, 1 as from the Father oz Gzandfather to the Son 

Gzandlon. 6 . | 
1 Secondly, Collateral o2 Tranſverſal, as from Bother to 
Bothet, Untle to Nephew, o2 è converſo. And both thele are 
again of two Sozts: : 

Firſt, Aminediate, as in Lineals from Father to Son. 

Secondly, Mediate, as in Lineals from Gzandfather to Gzand- 
ſon, the Father dying in the Life of the Gzandfather, when the 
Father is the Medium differens of the Deſcent. | 

Thirdly, Jn Collaterals, from the Uncle to the Mephew, oz 
from the Nephew to the Uncle, where the Father is likewiſe the 
Medium differens, 

And J call this a mediate Deſcent, tho' as to many Purpoſes 
it be immediate; fo2 the Father dying in the Life of the Ozand⸗ 
father, the Son ſucceeds in Point of the Laws of Deſcents im- 
mediately to the Gzandfatherz and in a Crit of Entry ſhall be 
Lyon in the Per to the Gzandfather, and not in the Per and 

Ul. 

But J call it a mediate Deſcent, becauſe the Father is the 
Medium thzough o2 by whom the Son derives his Title to the 


Oundfather. | 
Man thinks the Term of mediate Deſcent 


— 


Therefoze if a 


185 mum be either in the Father oz the Son; as if the Fa- 
0" 01 the Son be attaint, oz an Alien. 


1 not p2operly uſed, he map if he pleaſe uſe the Moꝛds ot mediate o; 
| mediate Anceſtozs. TUozds are impoſed to ſignify Things, 
th and therefoze the Terms being explained what J mean by them, 
ho (hall retain the Terms of mediate oz immediate Deſcents. 

1 This Diſtinction ok Deſcents 02 Relations between Anceſtoz 
[4 Jen beir, and hereditary Succeſſion, will be of Uſe thzoughout 
1. this whole Debate. 

L 1 immediate Deſcents there can be no Impediment, but what 
. miles in the Parties themſelves. 

þ it cen Inſtäancte. . 

F- Ede Father ſeiſed of Lands, the Jmpediment that binders the 
fiel 

che 


ny 


= 
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Molloy 366 | In immediate Deſcents, a Diſability of being an Allen 0%. 
to 369. taint in him that J call a medius Anceſtoz, will diſable a Perſon 


" W.4.« 5. to take by Deſcent, tho he himſelf hath no ſuch Diſability, 
All natural- Foz Inſtance. If! 


born 5ubje*ts In lineal Deſcents; Jf the Father be Attaint 02 an Alien, and 


may inherit 
as 


make their ther, the Gzandkather dies ſeiſed; the Son ſhall not take, but the | 
I by Land ſhall eſcheat. f NY 


ir,and hath Iſſue a Denizen bozn; and dies in the Life of the Gzamg 


from any of their Anceſtors, lineal or collateral, tho' the Father or Mother, or other Anee dior of 
ſuch Perſon, thro whom he or they claim, be aliens born. 


In collateral Deſcents: 


; Salk. 129. A. and B. Brothers, A. is an Mien 02 attainted, and hath une 


C. a Denizen bozn. B. purchaſeth Lands and dies without Jſy, 
_ C. ſhall not inherit; foz A. (which was the Medius Anceſtg, g 
Medium difterens of this Deſcent) was incapable, Dyer 27, 
Gray's Caſe, 

And this is apparent in this very Caſe ; fo2 by this meang p.. 
trick, tho a Denizen, and the Son of an elder B2other, is di 
abled to inherit the Earl. — 

A. and B. Brothers, A. is an Alien oz Perſon attainted, an 
bath Jfſue C. and dies and C. purchaſeth Lands and dies without 
Iſſue, B. his Uncle ſhall not inherit fo2 the Reaſon befoze going; 
fo2 A. is the Medius Anceſtoz which was diſabled. This vs 
Courtney's Caſe. 3 Inſt. 241. | | 

And ik in our Caſe Patrick the Son of Nicholas, altho' a D. 

nien bom, had purchaſed Lands and died without Jfſue, John hi 
Uncle ſhould not have inherited him by Reaſon of the Ditabllif 
of Nicholas; and pet Nicholas himſelf, had he not been an dun, 
could not immediately have inherited to his Son; but yet 68 
Block in the Way to John. See the Reaſon 17 E. 4.9. Tie 
Caſe of Appeals. | 

But this muſt be intended of ſuch as are abſolute Jap 
ments, as Attainder 02 Alien, not tempozary Suſpenſions: Vit 
the Lozd Delaware's Caſe in 11 Co. 1. | | 
But in any Deſcents the Impediment of an Anceſto? tha i 
not Medius Anceſtoz, betwegn the Perſons from whom and i 
whom, will not impede the Deſcent. 

The Gzandfather and Gzandmother both Allens, oz Attaint # 
Treaſon, have Jfſue the Father a Dentzen, who hath Jſſue # 
Son a Dentzen; the Son ſhall be Peir to the Father notwi? 
ſtanding the Diſability of the G2andfather : (Foz they alt! 
Medii anteceſſores between the Father and the Son, but Pa 
mount); and pet all the Blood the Father hath, be Wi 
from his diſabled Parents. £2 | 

And this Obſervation ſtates in Effet the Caſe. 1 

Fo? if the Deſcent between Brothers be an immediate Dell 

and that the Father be not Medius Anteceſſor between them, 1 
the Diſability in Robert the Father will not impede the Din 


3 , 
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ther's Son. But if it be a mediate Deſcent, and the Father be 
a Medius Anteceſſor between them, then the Diſability in Robert 
the Father may and muſt in this Cale impeach the Oeſcent. _ 
The ſecond Term to be explatned, is that diſabling Term of 
an Alien, and to conſider what Diſability ariſeth from it. The 
Law, that is the Rule of Deſcents in England, is alſo the Mea⸗ 
ſure of this Monability; and is the only Rule that muſt determine 
how far it extends. 


not induce in Caſe of an Alien, viz. | 

Jt doth not hinder, but that an Alien is of the-ſanie Degree 
and Relation of Conſanguinity as in the like Caſes of a Denizen 
bom. The Son, Father and Brother, tho Aliens, are yet Son, 
Father and Bꝛother as natural-bo;1 Subjects, and ſo taken No- 
tice of in our Law 


miniſtration as next of Rin, Le 3817 
Secondly, Chat the Law both do as to Diſabilities of an d. 

lien : And this is of two Kinds. | f 

Firſt, The Diſability that is Perſonal oꝛ Oziginal to the Alfen 

| Himſelf, in Reference to Inheritance, viz. 

\ Tho'he map take by Purchaſe by his own Contract, that which 

he canndt retain againſt the King, yet the Law will not enable him 


— . dying, having ſince a Denizen bozn, the Land will 
©! 2dlp, To take by an Ad in Lam; fo2 the Law, quz nibil 
fruſtra facit, will not give ht 
in Law, ko he cannot keep it. 
mm theretoze the Law will not give him the Benefit of either, 
| 1. Defcent, - | 
2. Courteſy. ' 
3. Dower; oz, 
+ Guardianſhip. 8 3395 
Md in Reſpet of this Incapatity he doth telembie a Perſon at- 
; pet with this Difference, the Law looks upon a Perſon 
| 8 as one that it takes Motice of : And therefoze the eldeit 
7. taint, over-living his Father, tho he thall not take by De- 
* in reſpert of his Diſability, yet he ſhall hinder the Defcent 
But ik the eldeſt Son be an Allen, the Law. takes no Notice of 


pal; and therefozo as he'ſhall not tale by Deſcent, fo he thall-not 


a conſt 


"lk that muſt derive by bum, * 
ura-bojn Subject, po? thꝛough hem tho he perchance be a na- 


from John the Earl, to George his Bꝛother, oz to John his Bꝛo- 


Cherefoze J ſhall firſt confidet, what Diſability the Law doth 


by Act of his own, either iſt to transfer by hereditary Deſcent; 


m an Inheritance 02 Freehold by Act 


e the'Deſcent to his younger /Byother, 28 E. 3. Coufenage 3. Bro.Denizen. 
quential conſecutive Diſability!that reflets tu an Alien from 7: 


As 


In Cro. Car. 8, 9. Caroon's Caſe, he ſhall be pteferred in dd. Molloy 35, 


+ Cr. Eliz.683; 
Moor 431. 
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- conſequenttally diſabled to inherit Jobn his Uncle; and this cop, 


Co. 3. 11. 
Dowtie's 
Caſe contra. 


1 Cro. 524, 
t 543+ 


- & Fine with Pꝛoclamations and dies, having Iſſue John, who dies 
Ruled, that William the G2andlon of Andrew ſhall inherit, not 


ters Patents of Denization, which tho it puts the Perſon 


Son to inherit the Gzandfather z/ becauſe the Father g Corruption 


had William his G2zandſon been diſabled to have inherited Willian 


ables a TranſmiMon hereditary to his Childzen bozn after the Db 


As in our Caſe, tho' Patrick, the Son ok. Nicholas, be a natur. 
bozn Subject, yet becauſe Nicholas his Father was an Alten, there 
is a conſecutive Jmpediment derived upon Patrick, whereby he ig 


ſecutive Diſability is parallel to that which we call Corruption ot 
Blood, which is a Conſequent of Attatnver. 
It the Father be attainted, the Blood of the G2andfather ig ng 
zupted, no noꝛ the Blood of his Son, tho be could not inherit 
him, but only the Blood of the Father: But that Copruption of 
Blood in the Father dzaws a conſequenttal Jmpediment upon the 


of Blood obſtructs the Tranſmiſſion of the hereditary Deſcent he, 
tween the Gzandfather and the Son. | 

. And here we muſt take Notice.of a great Diverſity between 
Diſability in the Blood and a Bar. | 
Cro. Car. (16 Car. 1.) Edwards and Rogers's Caſe. William fo 
gers was ſeiſed. of a Reverſion in Fee, Andrew his Uncle levirg 


ſeaving Jſſue William; then William Rogers dies without Iſſue, 


withſtanding the Fine of his Ozandfather; and the Reaſon is, be. 
cauſe William Rogers dying after Andrew, the Eſtate never pal 
thzough Andrew, and conſequently William the Gzandſon'claiming 
from William, is in Effect a Stranger to the Fine of Andrey, 
and map aver that Partes, cc. 
But in that Cale had Andrew been an Alien, oz Attaint, tha 


by the conſecutive Diſability. | 
. Now in the Caſe at Bar, there is firſt no Doubt but that ſob 
the Earl and George were Bzothers, tho they continued alan; 
neither is there any Queſtion that they could not have inherited 
one the other, had they continued Aliens; neither is there any 
Queftion whether that perſonal Diſability be removed by the Ni 
turalization. D > 4200608 2 
But the Queſtion is, TUhether any conſequentfal oꝛ conſecutii 
Dilabilities do reſult upon them from their Father Robert's bell 
an alien, which map diſable the one Bzother to inherit, the th 
perſonal Diſability be remove: int 
Thirdly, J come to the Explication of the third Term, (i 
the reſtozing oz enabling Term, Naturalization. _ 
The Means of removing Diſabilities of this Kind are Two: 
1ſt, A tempozary, partial and-fmperfe# Amotton thereof, as 14 


Jed as to ſome Purpoſes in the Condition of a Subject, an 


nization; pet it doth not wholly remove the Diſeaſe 02 Nonabin 
5 
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as to the Point of Deſcents q hereditary Tranſmiſſion, and re- 
cembles a Pardon in Cale of an Attainder, - 

and therefoze in lineal Deſcents, if there be a Gzandfather a 
natural-bozn Subject, Father Alien, Son Natural; the Father 
is made Denizen, be ſhall not inherit the G2zandfather ; and if the 
Father dies in the Life of the G2andfather, the O2andchild, tho" 
dom after the Denization, doth not remove either the perſonal, 
02 the conſequential Jmpediment o2 Jncapacity of the Father. 
In collateral Deſcents the Father a natural-bozn Subject hath 
aſue two Sons Altens, who ate both made Denizens, and one 
dies without Iſſue, the other ſhall not inherit him. This was a⸗ 
qreed in Godfrey and Dixon's Cale, hereafter cited. 

The Second is moze deep and intricate, (viz.) Naturalization. 

accowing to the Laws of Normandy they map naturalize, but 
ſuch Naturalization ſhall not deveſt a Deſcent already veſted, 
Terrier, lib. 2. c. 12. "4 "iy 

But accoꝛding to our Law it can only be by Parliament, and 
not otherwile. | 

And this cures the Defect, and makes them as if they had been 
Bom in England; and no Man ſhall be received againſt an act 
of Parliament to ſay the contrary; and therefoze if the Father 
in Allen hath Iſſue a Son bozn here, and then the Father is na- 
uralized, the Son ſhall inherit. | | 
If the Father a natural Subjeck hath Jſſue a Son an Alien, 
pho is naturalized z the Father dies, the Son ſhall inherit, Co. 
itt. 129, | 2 
Touching the Retroſpe# of a Naturalization, and whether the 
Pon being an Alien naturalized after the Death of the Father, 
jall direct the Deſcent to the Youngeſt, depends upon the NMoꝛds 
the Naturalization, which being by Ad of Parliament, may by 
lange and unuſual Retroſpet direſt it ſo, if penn d accodingly. 
But as the Naturalization in the Caſe in Queſtion is penned, 
would not do it, the Naturalization hath only reſpect to what 
fall be hereafter. And, 1 | 
The Clauſe of Taking by Deſcent, after the Commencement of 
e Seflion of Parliament, is ſufficient to check that Retroſpect. 
Ind this bꝛings me to the Conſideration of the Naturalization 
| the Caſe in Queſtion, and the Effect thereof, which J ſhall not 
aue as a Point; becauſe J take the Point of the Caſe to be 

"gle; But J ſhall deliver my Opinion of it by Clap of Con- 

*2ance to the main Matter oz Point of the Cale. 


(Read the Naturalization.) 
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Firſt, Jn this Naturalization J ſhall ſet down, what Em 


bath. And, 


Molloy 374, 
375 


it, and thoſe relative Terms (As if Bom in England,) is ont 


ſo much as mentioned that the Father was an Alien. 


where the Father was attainted, the Reſtitution in Blood gra 


Attainder is only of the Blood of the Father; ko the 909 


Secondly, Chat Effet it hath not. 

Firſt, TUhat Effect it hath : Jt doth Doubtleſs remoye that 
Jnability and Jncapacity that is in John the Earl and George, jp 
reſpect of themſelves, being aliens, and lo put them in the en 
ditton as if they had been Bozn in England. 

But if there be a conſequential Impediment oz Incapacity y, 
rived upon them by Robert their Father's being an Alien, 
might hinder their Succeſſions one to another, which at the py, 
fent J ſuppoſe, oꝛ admit: J ſap, if there be any ſuch conſequy, 
on Impediment, this J take is not removed by this Natural 
Ja on. 72 "I 

Mp Reaſons are byjefly theſe Thee, viz. 

Firſt, Becaule this Act of Naturalization hath a pꝛoper 
upon which it map wozk, and with which it is ſatisfied, (vis) q 
Removal of the perſonal Dekects of the Parties naturalized, 

Secondly, Becauſe this Defect ariſing from the Jncapacity of 
the Father is not in any Beaſure taken Notice of by the dd, ng 


Thirdly, By the whole Scope of the Act, and every Claiſe u 


ſupply the perſonal Defect of the Parties naturglized, ariſing 
from their Birth out of England, and therefoze ſhall never be in 
rfed to a collateral Purpoſe. RF bee 
Touching the Objection, viz. — | 
Tho' this Remedy ſhall not cure a Diſeale of another Natur! 
as Jllegitimatton, Half-Blood, &c. pet it cures all the Oelen 
of fozeign Births, whether in the Parties themſelves, on tra 
ing from the Anceffozs. To this J anſwer, The Act might have 
been ſo penned as it might have done it; but it is not ſo: 
The Plaiſter is applied only to Defets ariſing from their on 
Birth; not Defects arifing from the Father, oz that conſeques 
tial Diſability ariſing thereby. 
Second Dbjection, viz. 
That we find in Curteen's Caſe, Placita Coronz 247. til 


ed by the act to the Son, cures that Diſability that reſults (df 
the Father's Attainder ; and this not only to the Son, but a 
to the collateral Heirs of the Father. 

Anſw. J have befoze obſerved, the Cozruption of the Pan 


Blood was not at all coxrupted. And by this Ad of Re 
1. Notice is taken of the Father's Attainder; 
2. Jt doth intentionally pzovide againſt it; and 3dly, Jt wi 
the only Buſineſs of that d to remove it. 
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And had it not removed that Cozruption of Blood, it had been 
aſcieſs; fo2 there was nothing elle fo2 it to p2ovide againſt, and 
co the Reſtitution had been idle, had it not had that Effect, But 
in our Caſe the Naturalization, as it takes no Notice of the De- 
rex in the Father, noꝛ p2ovides againſt it; ſo it hath another Bu- 
neſs to ſatisfy, and which ex propoſito it doth remedy, viz. 
the fozeign Birth of John and George. | | 
And iet us examine the ſeveral Clauſes fn this Act of Natura: 
ization; we ſhall find the whole Scope of it was no other, than 
to put them in the lame and no better Condition, than as if they 
were Bozn in England. This is the governing Senſe, both in 
the firſt and laſt Sentence, and hath an Influence upon all the 
Clauſes that intervene, 
Jt hath-been endeavoured to bzeak the Context, and to make 
the Clauſe As if Bozn in England) to be cumulative and ſuper- 
abundant. ee ä by | | 
But this were by a Nicety to alter the Scope and Intent of 
the At. Beſides, 
If it were omitted, yet the firſt Clauſe making him but a na- 
tural-bozn Subject to all Jntents and Purpoſes, ſurely makes 
him no moze, and meddles not with the Diſability of his Father, 
02 the Conſequence thereof. | 
There hath been ſome Streſs laid upon the Clauſe, which en- 
ables him to make His Reſozt and Pedigree to Anceſfo2s lineal oz 
collateral, as if that ſhould entitle George at leaſt to ſome moze 
Advantage by the Naturalization, than if he had been bozn here. 
But to this J ſay, 
i 2 That is a general Clauſe, and cannot make a legal An- 
Secondly, Upon the ſame Reaſon it map make John oz 
George inheritable to Patrick, and not adjudge the Diſability of 
Nicholas his Father, which no Man pretends. 3 
Jt makes him as much inheritable to Anceſtozs lineal, as well 
ds Collateral; and yet it makes no Anceſtozs lineal. The Mozds 
— — and create no new Anceſtoz, that the Law doth not 
is true, that in the argument of Godfrey and Dixon's Cale, 
Montague elpeciallylaid ſome Streſs upon theſe auxiliary Clauſes ; 
N the reſt rather reſted upon the very Matter, that the Party 
aturalized was thereby become a natural-bom Subject. | 
d thus J have done with the Naturalization, which doth not 
ras any Diſability of Tranſmiſſion hereditary between the Bꝛo⸗ 
1s, reſulting from the Diſability of the Father, if any ſuch be. 
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But it doth cure the perſonal Diſability in John and George 
any makes them to all Intents as natural Subjects as if they had 
bren bozn in England. So that now the Caſe made is ng my 
than this: ; 

An Allen hath Iſſue two Sons bozn in England, and gy 
— 4 Lands and dies without Iſſue, whether the other cha 

nherit ANY 

Foz, as J have befoze obſerved, the Caſe of John the Son g. 
George is all one with the Caſe of George himſelf, whom he tepn⸗ 
ſents, as to the Point of the Deſcent from John the Earl, 

Bekoze J come to the Argument of the Queſtfon, the Aero 
hav need be delivered from a Queſtion, which poſſibly would make 
an End of the Diſpute. | 
It hath been ſaid, that if the ite of Robert were an Englic 
Woman, there would be no Queſtton but the Land might delten 
between the Bzothers John and George, tho' Robert the Father 
were an Allen; and that it ſhall be ſo intended, becauſe nothing 
appears to the contrary. 
Jt is true, that if the Bother were an Engliſh Woman, the 
Deſcent from John to George his Son would be unqueſtionable: 
Foz notwithſtanding the Incapacity of Robert the Father, by be 
ing an Alien, they might inherit their Bother, and conſequenth 
they might inherit one the other. | 
N hath been endeavoured to be anſwered, That it is not pos 
ble the Mother could be an Engliſh Moman, becauſe the Sons at 
found to be Aliens. | 
cr. Car. 602, But that will not be ſo, altho' an Engliſh Man marry an Al 
March 91. heyond the Seas, and having there Jfſue, the Jſſue will be Dea | 
zens, as hath been often reſolved : Yet it is without Queſion, 
that if an Engliſh Moman go beyond the Seas and marry in! 
Molloy 367. lien, and have Iſſue bom beyond the Seas, the Jſſue are Allen; 
fo2 the Mite was ſub poteſtate viri, and pet the Taue bon il 
England ſhould inherit tho“ the Þusband be an Alien. 
But the true Anſwer is, That in this Caſe Robert the be 
band being an Alien, bozn out of the Allegiance of the Crow" 
England, and marrying, and habing all his lues dom thi 
the wall not be preſurned an Engliſh (Uloman, but (hall be ff 
ſumed a Native in Scotland, where her Husband lived and f 
Jſlue, unlels the contrary had been expꝛeſly found, oy 
„Bop touching the Pont in Queſtion, it is true that Sit . 
Coke (whoſe Dpinion J mult ever reverence) in bis Lit. 
is of Opitiion: That if an Allen have two Sons boyn in Fh 
and one die without Jſſue, the other ſhall not inherit him. 
J take the Law to be the contraty. 
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Fut, J will ew what Reaſons do not move me. 
Secondly, CUlhat Reaſons do convince and ſatigfy me. 

It doth not move me thus to conclude, becauſe there is no de- 
ſectus Patriæ, 0? Nationis 02 Ligeantiæ of either of the Bzothers ; 
- fox tho there be no perſonal Defect in either of the Extreams, yet 
i may be pofſible that a conſequential Jmpediment ariſing from 
another Anceſtoz, may hinder the Deſcent; and this is apparent 
in the Caſe in Queſtion, fo2 Patrick the Son of Nicholas the 
Elder, Rother of John the Earl, hath no Defectus Ligeantiz, fox 
he was naturalized, yet the Land ſhall not deſcend from John the 
Earl to Patrick by Reaſon of the Defet of Nicholas his Father 
neither doth it move me that George o; John his Son do not 
claim the Land from Robert the Father, but from John the Earl, 
fo if the Ozandfather be ſeiſed, the Father is an Alien. 

The Son a Dentzen bozn, the Father dies in the Life of the 
Gandfather, the Son ſhall not inherit by Reaſon of the Defeit of 
the Father, tho' he claim nothing from him, but from the Ozand⸗ 


father. 

| the Reaſons that ſatisfy me are theſe thzee in Ozder as 
they are pꝛopounde. 

My firſt Reaſon is, Becauſe the Deſcent from a Bzother to a Firſt Rea- 

Pmuther, tho' it be a collateral Deſcent, pet it is an immediate . 


Deſcent, and conſequently upon what hath been pꝛemiled at firſt, > 


unleſs we can find a Diſability 02 Jmpediment in them, no Jmpe- 
diment in another Anceſtoz will hinder the Deſcent between them. 
Now to pꝛove this Deſcent immediate, J ſhall uſe theſe thzee 
enluing Jnſtances oz Evidences, 
Firſt, In Point of Pleading, one Bꝛother ſhall derive himſelf 
ads Heir to another, without mentioning another Anceſto2 ; this 
_= _ at large inſiſted on by others, and therefoze J ſhall paſs 
Secondly, Accozding to the Computation of Degrees, acco2d- 
ing to the Laws of England, Bzother and Bꝛother make one De- 
Nee, and the Bzother is diſtant from his Bother and Siſter in 
the firſt Degree of Conſanguinity. 
Acoding to the Civil Law, the Bother is in the ſecond De- 
fe from the Bzother, fo; they make one Degree from the Bꝛo⸗ 
yer to the Father, and from the Father a ſecond Degree to the 
ther Bother z but pet they ſay in Collaterals, Nullus eſt proxi- 
. kratre, ideoque in Collateralibus nullus eſt primus Gradus, 
& ſeeundus Gradus obtinet. vocem primi, Inſt. lib. 3. Tit. B. de 
ndibus Conſanguinitatis. | 
| Acoding to the Canon Law, Frater & Frater, Soror & Soror. 
— in primo Gradu, Decret Gratian. Laus 35 queſt. 5. ad ſe- 
em. Md therekoze their Laws prahibtt ing Marriage in the nee 


— 
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Degree, take Bꝛother and Sitter to be the firſt Degree of th 


Relation of the Bzothers as Brothers, and not in reſpet of the 
Zuinity is in the Father and Mother. 


Fourth. a +Þ 
The Laws of England, fn Computation of the Degrees of 
Conſanguinity, agree with the Common Law, and reckoy | 
Bꝛothet and Bother to be the firſt Degree, and this is apparen 
by Littleton, ſed. 20. and the Objedion of the Low Coke thereny, 
on, and the Book of 31 E. 3. Holland's Caſe cited by Littleton, 
And with this likewiſe agree the Laws and Cuſtoms of Nor. 
mandy, which tho" in ſome Things they differ from the Lan 9 
England, as is befoze obſerved, pet in this particular and divers 
other touching Deſcents, they agree with it. Vide Glov. Com. 
ſuper Cuſtomeir de Normandy, in Cap. de Eſcheat, Et doit un 
ſcavoir que ſelonque le Cuſtome de pays de Normandy pur comp 
ter les Degrees en Line Collateral & ſolonque les Canoniſts, dem 
freres ont le primier Degree & ne ont que un Degree. 

My third Evidence that the Deſcent between B2others is in, 
mediate, thus (viz.) the Deſcent between Bzothers differs from 
all other collateral Deſcents whatſoever, koz in other Deſcent 
collateral the Half-Blood doth inherit, but in a Deſcent between 
B2others, the Half-Blood doth impede the Deſcent, which ar- 
gues that the Deſcent is immediate. 244-00 

The Uncle of the Part of the Father hath no moze of the Bloch 
of the Bother, than the Bzother of the ſecond Genter. 
The Bother by the ſecond Uenter hath the immediate Blood of 
the Father, which the Uncle (viz.) the Father's B2other hath not 
but only as thep meet in the Gzandfather. 

The B2other of the Half-Blood is nearer of Blood than tif 
Uncle, and therekoze ſhall be pzeferred in the Adminiſtration, 

And lo it hath been reſolved in 5 E. 6. fn Brown's Caſe, and tho 
the Book of 5 E. 6. B. Adminiſtration 47. miſtakes the Lav in 
preferring the Bzother of the Half-Blood befoze the Wother, t 
- ＋ — Right in the Caſe of a Competition between him and 

e Uncle. | | WIC. of UE, 

And pet the Uncle is p2eferred in the Deſcent befoze the Bd 
ther of the Half-Blood, and the Reaſon is. becauſe that is a 
diate Deſcent, mediante Patre; but the Deſcent to the Bothe 
ns be immediate, if at all, and therefoze the Þalf-Blood in 
pedes it. os ASD INS. | | 
Again, it is apparent, that if in the Line between Pootht! 
and Bother, the Law took Motice of the Father as the Medion 
thereof, the Bzother by the ſecond Genter ſhould rather ſucc0 
the other Bother, becauſe he is Heir to his Father; therefch 
a Deſcent between Bzothers the Law reſpects only the medldt 


Father, tho it is true the Boſom 02 Foundation of their Conlar 
. 
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— That the Diſability of Second Rea. 
TE doth vet Ra hinder the Deſcent between the B20 
| thers immediate, | between Bzothers, were 
"I the Father in- Nr as the Medium that de- 
ſuch an Anceſto? 2 nt from the other, then the Attainder of the 
— — hinder the Deſcent between the Bzothers. bene 
* the Artainder of the Father doth not hinder the Oeſcen 
| between the Brothers. ch a Medium oz Nexus as fg 
r by Law oy the Mediom deferens N Means deriving 
0 : : Te 
ſuch Deſcent between 2 indeed the Jlluffration and 
Both the fozmer s Reaſon, will be evidenced by the Com- 
— 2 Caſes the two foxmer of the Caſes m—_— — 
Teuth of the firſt Pꝛopoſition, and the later pꝛoving the (econ 
Propoſition, id Eliz. Dyer 274. The pounget 
wur hath zune and 4e — of Treaton — goes . — 
of Bight, dies 
A tes Re SEES Gon bath lo 
Tune; without a Reſtitution, the other _— Anceſtoz, that was 
that Title ; fo2 though that Title were * dium whereby he muſt 
not attainted, yet his Father that is the Mediu 27414 
L e eee 
taint of Treaſon and 
Henry Courtney had Iſſue Edward, and is at 
Lands es without Jſſue, the 
— K. 833 of N 8 difabled to inherit Ed- 
* Edward no2 his Aunts were attainted, no? their 
1 — is befoze manifeſted, but only Henry ; tho 
I * deſcend immediately from Edward, pet be- 
— could not theleſs was the Medium whereby the Aunts 
— Ry * ir Ped! ee and Conſanguinity to Edward, wag 
attainted t et was obſtructed-till a Reſtitution in Blood. 
Vat ſappoſe t the Gtandfather of Edward was 2 
and not — this could not have hindzed the Deſcent from Ed- 
ward tg bis Times! becauſe the N had _ 228 
n 9 
Yo acer Siffers, and that 1 prove by 93 
1, repozted in Noy 158. 1 
er ee e eee, Wille 
by had Iflue Philip and Mary, and is attainted of Crean — 
nes Philip purchaſeth Lands, and dieg without * ru * 
»uithitanding the Attainder, Mary ſhall inherit, — 2 Law 
(ent between Philip and Mary was immediate, = © 
regards not the Diſability of the Father, and in that Ca 
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Baealons that have been objetted againſt the Deſcent in the gy, 


Mary ; | ; | 
2 Anſwer, That that would not ſerve, admitting the Dffabllity 


in eſſe; but otherwiſe it is in Caſe of an Alien, as hath been jy 


. of the Part of the Bother. 
in Mary, pet if ſhe were diſabled in the Blood of her Father hy 


Blood natural to both the Sons, but it is the Law, into uh 
Fountain of the Civil oz Hereditary Blood; the Parents at! 


at Bar, were objeted, ; | 
I it be objeted that in that Cale the Bother was not attajy, 
ed, which might pꝛelerve the legal Blood between Philip am 


of the Parents were not at all conſiderable ; fo2 if it diſable the 
Blood of the Father which is derived to the Son, it would in. 
fallibly deſtroy the Deſcent to Mary the Siſter, fo2 ſhe could mp 
inherit her Bzother in the Capacity of weir to the Part of ty 
Mother, if by the Attainder ſhe had been diſabled to take ag yg 
by the Father's Blood. 49 E. 3. 12. 

If the Þeir on the Part of the Father be attainted, the yay 
thall eſcheat, and ſhall never deſcend to the Heir of the Mother 
becauſe notwithſtanding the Attainder, the Law looks upon it ix 


foze hewn ; fo2 if the Son purchaſe Land and have no Kindzed en 
the Part of his Father, but an Alien, it ſhall deſcend to the het 


And altho' the Blood both of the Father and the Mother wer 


bis Attainder, ſhe could never intitle her (elf by the Blood of za 
Mother. 


J have done with this Reaſon ; there remain two pꝛincipel ol 
jettions to be anſwered. | N 

Dbjex. 1. The Father in the Caſe at Bar, is the Fountain fra 
whence the Blood of John and George is derived, and their Cov. 
fanguinity ariſeth not from one to another, but from their Father, 
which is the common Vinculum to them both. and therefor this 
Dilability in the Parents deſtroys the Civil Relation of herditi 
ry Blood between the two Bzothers. | 

J anſwer Firſt, The very ſame Dbjection might be, and inde 
was made in Hobby's Caſe, but pꝛevailed not. 5-416 

Secondly, But further, no Man will ſay but that the Bun 
of the Father and Mother are neceſſary to derive Conſanguinityil 
the Son, fo2 the Blood of the Father without the Mother is 
poſũble to be derived to the Childzen ; and pet no Man will de 
that if the one oz the other were Denizen bozn, their Chin 
ſhould inherit one the other. ju * 
Thirdly, But the Truth is, the Father and the Bother ate h 


by their Birth oz Naturalization they are tranſlated, that of 


qual 


common Vinculum, the Fountain of their Blood, that al 


tertium in quo conveniunt in reguo naturali, but it is the . 
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de Land into which by their Birth 
4 — . n= Vinculum 


ther Parents, 
abe from them 


what they 
the Parents tranimit, 
no hereditary Blood 
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1 Des of au) Engliſh Han upon an Engliſh (loman 


Denizen, pet the Conſtrudion hath been, tho' an Engliſh 
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Perchant marrſes/a Fozeigner, aud bath Iſſue by het beyond ty 
Sea, that Iſſue is a natural bom Subjeck. Molloy 358, 36), 
Cr. Car. 602. * 4 Cro. Car. in the Dutchy, Bacon's'Caſe, per omne * 
ae 3959 1393 2699 deer 21907 Ih ee 
And acco2dingly it hath been moꝛe than once reſolved ing 3, 
membꝛance, Pround's Cale, ot Rennt. 
The Caſe ot the Poſtnati, commonly called Calvin's.Caſe, the 
Repozt is grounded upon this gentle Interpretation of the Ly 
tho there wete very witty Keatons urged to the contrary; 4 
(urely if ever thete were Reaſon foz a gentle-Conſtruction even u 
the Eaſe in Queſtton, it concerns us to be guided by ſuth n 
terpeetation ance the Anton ok tte two: Kingdoms, by whi 
mony perchance very considerable and Moble Families of 4 
Scottiſh Extratt may: be concerned in the Contequence it thy 
Queſtfon bath in England and lreland, that enjop their Jun 
tantes in Peace. J ſpate to mention Particulars: So far they 
foze as the parallel Caſes: ot Attainder warrant this 'Extent 
this Abtlity J ſhail not diſpute, but furthet than that J date un 
extend. 433630 363 1% ent det 0592 4059509 1 
Now ds touching the Authozities that favour my Opinin, 1 
wall not mentor: thein, deratiſe they! have deen fully repeatn; 
and the later Quthozitieg in this 'very! Caſe art not in ny Jy 
ment to be-negleged, ' 215 0 TH ee rn 

Cr. Jac. 539 ; Touching the: Cale ot Godſtcy and Dixon; it in true it wh 
: Gadb. 255. Differ from the Caſe in:Queſtcon; and in chat the Father was nat 
2 Rol. Rep. Denten and then had aue a pounger Son, who inherited it 
92, 11 glper Son an Auen dom, but :nüturattz'd after the Death of is 
Father; pet there is to beodferv'd in that Cate, either the hm 
rali ation ot᷑ the elder Son relates to his Birth, oz relate ol 
to the: Time ot his Naturattzatton; whether it did relate, 0100, 
vepends upon te Moꝛds ot the Ad of:\Naturalizativn, 9 

dot not een. 1 „eee 6 og eee e 
Je it did relate, the Cauie in Effeft will be no moze, but in S 
en bath Iſſue a Maturat bon Sun, (tex to he is; as J have uam 
by bis Baturaltration) and then is made a Dentzen, and hat) # 
ſue and dies, the elder Son /purchaſeth Lands and dies 
Aue. the younger Son ſhall inbertt; the elner | ſhould not l. 
inherited his Father, by Reaſon'of the Incapatity of the Lin 
Tut it doth not telate further than che Time of his Hue 
vation, which was alter the Cime ot the Death of his ae 

.. conſequently he could not deveſt the Peirchip at bis youns"! 
ther; yet ik he purchaſeth and dies without Iſſue, bie 7 
Mother ſhal inherit him, tho thete was never Inh 
between the elder Son and dis Father; ſo much as in fn 

v9 1950 nein $13-197 eee 
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| Colliygwood and Pace. 
Upon the whole Caſe J conclude, 
Firſt, That there be two Bzothers Natural-bom in England, 
we Sons of an Alien, the one ſhall inherit the other. 
Secondly, That the Naturalization puts them in the ſame 
Condition as if bom here, tho it does not moo. ; 

Thirdly, That John the Son of George ſtands in the ſame 
Condition of inheriting his Uncle, the Earl, as George ſhould 
have done, had he ſurvived the Earl. | | 
Fourthly, But if the Diſability of Robert the Father had dil⸗ 
abled the Bꝛothers to have inherited one the other, the Natural(za- 
tion of the Earl oz George had not remover that Diſability, 

But fifthly, As no ſuch Diſability of the Father doth diſable the 
other George to inherit the Earl; it neither doth conſequeiitf- 
ally diſable John the Son of George to inherit the Earl. And there- 


| 
| for 
. | * | N 
.Conſequently, as to the Point referred to our Judgment, 
| John the Son of George is inheritable to the Land of John the 
| Earl his Uncle. | | 

Jadgment was given by ſeven Judges againſt three, that the one 
| Brother ſhould inherit the other by Virtue of the Acts of Naturali- 
; zation, 1 Lev. 59, 60. 
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Pzincipal Points 
Argued and Reſolyed in the 
Firſt PART 


OF THESE 


RE POR I S. 
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A Acceptance. 
Abatement, 


Where Acceptance of Rent from the 
Aſſignee ſhall diſcharge the Leſſee, 
See Pleadings. 


99 
Action. 
che Eccleſiaſtical Court, a Suit 


boss not abate by the Death of See Bail. 
either Party, © Page 124 | | 
Baronet is ſued by the Addition of Whether an Action of Debt qui tam 
Knight and Baronet, the Action upon the Stat. 5 El. c. 4. lies in 
all abate, | 154| B. R. 8 
by Actions where one Plaintiff (of Action brought de axore abducta, and 
freral) dies, the Writ ſhall abate,| concludes contra formam Statuts, 
Frein an Action brought by an| where there is no Statute in the 
"Mr, 235| Caſe, yet good, 104 
e Action 


* 


The 


Action for a Nuſance in ſtopping of 
the Lights of his Houſe, Page 139, 


237, 238 


Action upon the Stat. 13 Car. 2. by 


N 


one Bookſeller againſt another, for |. 


8 253 
ſiſts of 40 *. 


Printing his Copy, 
Where the Matter con 
Parts in ſeveral Counties, the Plain- 
tiff may bring his Action in which: 


4 

TBS E 
Where Action lies for defaming g. 
Wife, whereby the Husband 1g. 


his Cuſtomers, Page 30 

Action upon the Cale. 

| 2 | 
#F02'Slander, 


Ton: are 4 Forger of Bonds, a Puh. 


he pleaſes, 344] 4 of Forgery, and ſue upon forge 
Where ſeveral -Cauſes may be joined| Bonds. Thele Words not Adios. 
in one Action, and here not, 365,| able 


— 
"_ * 


Bob 8880 „ 366 
Atton upon the Cale. 
Jurisdiction. 
Map. 


In the Nature of Conſpiracy, againſt 
three for arreſting without Cauſe, 
and only one found guilty, 12 
Such an Action lies againſt one, 19 
Lies for a Juſtice of Peace againſt one, 
who indicts him for Matters in the 
Execution of his Office, 23, 25 
For taking his Wife from him, brought 
againſt the Woman's Father, 37, 

| Vide pa. 103 

Lies not againſt a Juſtice of Peace 
for cauſing one to be indicted, who 
was after acquitted. 47 
Where it lies for ſuing one in the Ec- 
cleſiaſtical Court, and where not, 86 
For erecting a Market 7 Miles off, 98 
Upon the Cuſtom of Merchants, for a 
Bill of Exchange accepted, 152 
For not Grinding at his Mill, 167 
Where it lies againſt a Maſter of a 


See 


Ship for Goods loſt out of the ſame, 


Ss 138, 190, 191 
Againſt the Mayor of L. for not Grant- 
ing a Poll upon a doubtful Election, 

| | 206 


For not repairing a Fence, 264 


Againſt a Tailor for ſpoiling his Coat 
| | 268| 


in making. | 
For riding over the Plaintiff with an 
unruly Horſe, 295 


3 * 
151 


He "was with Child. by). §. where ö 
mii ſcar ried, : | 
Ihen haſt receiped ſtolen Goods, « 
* Knew they were ſlolen, J. 8. fl 
them and thou were Partner with ly 
"i E 1 
Of a Midwiſe. "She ir ay inan I 

man and of ſmall Practice, and ty 
unfortunate in her May; there n 
that ſhe goes to but lie deſperatth i 

or die under her Hands, Alia 


good, nm I 
Thou art a thieviſh Rogue, and di 
ſteal Plate from Wadham Cult 
Oxford. The Words ſpoke in Lu 
don, where to be tried, 22, 
He is a forſworn Juſtice, and mii 
be a Juſtice of Peace, if I did ſi la 

I would tell him ſo to his Face. Mi 
on good, | 
and a Bawd, and fit 


Ton are a Pim 
men to young 


young Gent 
men, - 

. That he coli 
read a Declaration. 


0 
s 


Of an Attorney 


f 
He hath broke two or three of his Fate! 


Ribs of which he ſhortly after bu 
and ] will complain to 4 Juſt | 
bim; he may be hang d for ib * 
der tho it were done 20 Tea" 
Action good, i 
Of a Woollen-Draper. Ion ar 440 
ing Fellow, and keep 4 fel 10 
Action lies, 


j 
q 


3 
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F hath forged his Uncle Row's Will, 


Page aa 
th pickd his Pocket againſt his ill, 
* 4 a Pick-pocket. Not Action- 


onable. ; 213 
Of a Juſtice of Peace. He is not worth 
a Groat, and is. gone to the Dogs. 
Not Actionable, 258 
He is a falſe cheating Knave, and keeps 
a falſe Debt-Book, with which he cheats 
the Country. Actionable, i 26 3 
For charging the Plaintiff with Felony 
generally, good, 264 
Of an under Carr 


out Bills of Exchange. Not lies, 275 


know my ſelf, and I know you, 1 ne- 
ver bugger d a Mare. The Words 
Ationable. | 276 
He would have given D. Money to have 
robbed G's Horſe, and he did rob it, 
323 
Adminiſtration. 


By the Civil Law Adminiſtation ought 
to be committed to the Reſidua 

Legatee, whether Aſſets, or not Al- 
ſets, 218 
To which the Court of K B. ſtrong- 
ly inclined, 219, 316 


Admiralty. 


May puniſh one that reſiſts the Pro- 
cls of their Court, and may Fine 
and Impriſon for a Contempt in 
the Face of their Court, but not 
give the Party Damages, oY 
ere Sentence is obtained in a Fo- 
reign Admiralty, one may Libel for 
Execution thereof here, tho' the Mat- 
ter were not originally determinable 
in our Admiralty ; yet if the Con- 
tract were made on Land beyond 
| Nas, Prohibition lies. 32 
s juriſdiction in ſeizing Ships, 173 


The Defendant ſaid to the Plaintiff, / 


| 


It hath Juriſdiction of Ships taken 
by Pirates, bat not if taken by E- 
nemies, . . Page 308 

Hath Juriſdiction for Mariners Wa- 
ges, 343 

Age. | 

Bond conditioned, that the Son and 
Daughter of J. S. ſhall at their full 
Age give Releaſes, this muſt be ta- 
ken at their reſpective Ages, +58 


| Alien. 


ier of Poſt Letters. Of his Capacity and Incapacity, 417 
He hath broken up Letters and taken |. 


Amendment. 


The Court having Power over their 
own Entries and Judgments, can a- 
mend Defaults of Clerks after Judg- 
ment, tho' in another Term, 132 

Miſtake of the Name in a Judgment 
in Ireland, amendable here, 217 

No Amendment of a Return after the 


Appꝛentice. 
See Statutes. 


Whether the Quarter Seſſions can diſ- 
charge an Indenture of Apprentice- 


ſhip, 174 


Appurtenant. 
See Reputation. 


A Thing Appurtenant may be by 
Grant, but a Thing Appendant 
muſt be by Preſcription, 407 

Conuſance of Pleas may be created 
by the King's Grant as he pleaſes, . 
either Groſs or as Appurtenant , 

ibs 


Arbitrament, Award, 


What Pleasgood in Arbitrament, and 
what not, 50, 71, 87, 184 


The 


— 


— 


Arreſt. 


| Where the Bailiff may-break a Houſe 
upon an Arreſt, Page 306 


Aſſault and Battery. 


The Breach muſt be laid as the Pro. 
Forbearance of Suit, where a 900d 


Claim without Proof, wher 


Conſideration whereon to ground 
an Aſſumpſit, 120, 152, 154, 139 
e good to 


| ground à Conſideration in an 4 
In an Action for both, the Defendant| ſampſe, 211 
may be found guilty of the Aſſault, Of Reciprocal Promiſes, 177, 214 
but not of the Battery, and hete no Aſſumpſits in Conſideration of Myr. 
more Coſts than Damages, 256 riage, 140! 262, 268 
' [One Excommunicated for not paying 

Aſſets. | a Cburch-Rate, a Promiſe to pay in 

| Conſideration of Abſolution, good, 
Bonds and Specialties, no Aﬀets till | 297 
the Money be paid, 96 In Conſideration of delivering Good 

| to a third Perſon, good, zu 

Alignment, | | 


Aſſignment where the Aſſignor keeps 
Poſſeſſion, Fraudulent, and ſuch 
Fraud may be averred, 329, 331 
The Word Aſſignees includes Aſſignees 
in Law, as well as in Fat, 340 


Aſſumpſit. : 
See Pleadin g. 


Whether a Stranger to the Conſidera- 
tion may bring the Action, 6,7, 318 

| | 332 

Good Cauſe of Demurrer in Aſſump- 
fit, where the Conſideration carries 
nothing of Trouble or Prejudice to 
the Plaintiff, or Benefit to. the De- 
fendant, 9 

A Miſtake in the Time relating to a Pro- 
miſe, good after a Verdict, 14, ſee 

| ' alſo I 19 
Whether multum &. gratiſſamum ſe 
tinm, and multa Beneficia, be ſuffici- 


ent Conſiderations in an Aſſumpſit, 


27. So for opere, labore &. ſervitio, 


| 44 
Infant make a Confideration 


vi- 


Attomey. 
See Mandamus. 


Attornies at large have the ſame Pri 
vilege with Clerks of the Court, 
Whether an Attorney in the Courtsat 
Weſtminſter may practiſe in infer 
our Courts, I 
Attornies ſhall be diſcharged of the 
Service of the Commonwealth, 
fortiore of any private Service, x 
Conſtable, Collector of * Or 

| 16, 5 

Committed for ſuing out a Bill « 
Mzdaleſex againſt a Counteſs, 295 
An Attorney, or Clerk of Court, {ul 
not have Privilege if ſued joiot) 
with others, 29 


Averment. 


Pleading. 
Affignment. 
Where neceſſary and where not, 10, 
44, 117, 149,17" 


whereon to ground an Aſſumpſit, 5 1. 


Obligation. 
Avow, 20 , 


"7 


The TABLE. 


B. 


Ball. 


UHE Aion ſhall not be ſaid to 
4h be depending until the Bail is 
fled, and not from the firſt Day of 
the Term, Page 135 
Condition of the Bail-Bond ought to 
agree with the Writ, or elſe to be 
void, 233, 234 
Whether the Principal and Bail may 
de both taken in the Execution. 315 


Bankrupt, 


A Tradeſman giving over Trading 
may be a Bankrupt in reſpect of 
Debts contracted before, | 
hat makes a Man a Trader, ſo as to 
make him a Bankrupt, 29, 166 
\ Man has Judgment in Debt and 

then becomes Bankrupt, who ſhall 
; have Execution, +: BHL 


within the Statute of Bankrupts 
tho they victual Merchantmen with 
the Surplus, 170 
ſhe Commiſſioners Authority as to 
Commitments, 323 
bere a Debt paid by a Bankrupt to 
bis Creditors ſhall be refunded, 370, 


371 
Baron and Feme, 
See Statutes, — 261 


Þ Trover that they ad uſum proprium 


converterunt. G. Not good, 1 2, 
debitatus Afſump 0 = 512 24433 


I i 


iQualers for the Fleet not Traders“ 


t lies againſt the 
J fudand for Apparel ſold to the The Condition of a Bond, or Cove. 

Wife, | 42| nant, may in Part be againſt the 
to be bailed when arreſted, 49 
10, ron and Feme taken in Execution, 


the Husband is the Eſcape of the 
Wife, and ſhe ſhall be diſchargd, 

Page 51 
Battery brought againſt both, and 
found only againſt the Feme, good, 
In a Suit the Baron makes an * 
ney for both, except the Feme be 
under Age, 185. For then ſhe is 
to be admitted by Guardian, ibid. 
Where the Husband cannot releaſe 
without the Wife, 209 
Battery brought by B. and F. ſor beat- 
ing them both, how far good, 328 


Blſhop. 


5[Of Common Right, the Dean and 


Chapter are Guardians of the Spi- 
ritualties during the Vacancy of a 
Biſhoprick ; but the Uſage in Eng- 
land is, that the Archbiihop is 
Guardian of the Spiritualties in the 
Suffragan Dioceſe, 225, 234 


Blalphemp. 


Blaſphemous Words not only an Of- 
fence to God and Religion, but a 
Crime againſt the Laws, State, and 
Government, and Chriſtianity is 


Parcel of the Laws of England. 
293 


Bonds. 
See Obligation, 


of his Priſoner, 237 


the other Part, ibid, 


J 


10 Husband eſcapes, the Eſcape 1 


K kk C. 


What Bond a Gaoler may not take 


Common Law, and ſtand good in 


The 


IT 43 LB. 


3 = 


C. 
Certiozarf. 


Riſoners cannot be removed by 
Certiorars from a County-Gaol, 
till the Indictment be found below, 
Page 63 
Lies to remove an Indictment of Man- 
ſlaughter out of Wales, to be tried 
in the next Exgliſb County, 93 
So of Murder, 136, 146 


Challenge. 


What is good Cauſe, and where Cauſe 
ſhall be ſhewn, 309 
Where the King's Counſel ſhall ſhew 
Cauſe, ibid, 


Chancery. 


Trials directed out of Chancery, the 
Courſe, 66 
Anſwer in a Court of Equity, Evidence 
at Law againſt the Defendant, 212 


Churchwardens, 


Bring Account againſt their Prede- 
ceſſor for a Bell, whether it ſhall be 
ſaid to be de bonis Eccleſiæ, or de 
bonis Parochianorum, | 89 

Where they may refuſe to take the 
Oath to preſent, and how to pro- 
ceed, 114. 127 

General Words to preſent Offenders 

do not extend to the Churchwar- 
den himſelf, but relate only to the 
reſt of the Pariſh, 127 

May make Rates themſelves, if the 
Pariſhioners are ſummoned and re- 
fufe to meet, 367 
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Common. 
See Paſture. 


Where Common is claimed for Bea 
Levant and Conchant on certain 
Land, no other Beaſts ought to be 
put on the Common but thoſe of the 
Tenant of the Land to which itz 
appendant, or thoſe which he tikes 
to compeſter his Land. Page 13 

A Man cannot preſcribe for Common 
by a Preſcription that is unreaſon. 
able, | 21 

Common appurte nant for Beaſts I. 
vant and Conchant, how pleaded, x; 

Common in another Man's Soil, hoy 
to be claimed, 2b; 

A Commoner cannot preſcribe to e. 
clude his Lord, 390 

The Commencement of Common; 
39 

In a Title of Common for Beaſts U 

vant and Conchant; the Levan and 

Conchancy is not Traverſable, 38 

Nor material among Commoner; 


37 


4 


Condition. 


What Words make a Condition, wil 
a Limitation, and what a Condit 
onal Limitation, 202, Nj 


Conſpiracy. 


If one be acquitted in an Aion 
Conſpiracy, the other cannot 
guilty ; but where one is ol 
guilty, and the other comes 1%" 
upon Proceſs, or dies, yet Jodgo® 
ſhall be againſt the other, 

Indictment lies for Confpirins 
charge with a Baſtard-Child, 5 
thereby alſo to bring him to - 


grace, 15 


TY TA4BL# 


a 
Conſtable. 


See Attoznep. 


Tenant in ancient Demeſne not excu- 
ſed from ſerving Conſtable, Pag.344 


Contingency. 


Gant. 
See }Remainder 
Conveyance. 


Contingent Eſtates what, and how 


deſtroyed, 215, 334 
Whether a Deſcent in Tail prevents 


a Contingent Remainder, 306 


ContrafZ. 


[A Verbal Contract cannot create a 
Penalty to oblige the Heir, 76 


Conveyance. 


The Modern Ways of Conveyancing 
to prevent the diſappointing Con- 
tingent Eſtates, 189 
Where a Conveyance is good before 
Inrollment, and where not, 360 
Difference between a Conveyance at 


to Uſes, 8 


373, 37 
Copphold. 


See Paſture. 


Admittance of Tenant for Years is an 
Admittance of him in the Remain- 
Wn - 
Whether Copyholder for Life, in Re- 
verſion after an Eſtate for Life in 
Being, can ſurrender to a Lord Diſ. 


Common Law, and a Conveyance] 


260 


Coꝛoner. 


Where a Melius inquirendum (hall be 
granted after a Coroner's Inquiſition 
ſaper viſum Corporis, Page 182 
A Coroner's Inquiſition that finds a 
Perſon Felo de ſe, & non compos, may 
be traverſed, 278. And quaſh'd, 35 2 


 Coppozation, 


What they can do without a Deed, 
and what not, | 47, 48 


Coſts, 
See Aſlault and Battery. 


Treble Coſts in an Action on the Stat. 
6 H. 6. of Forcible Entry, 22 
Coſts, where payable in a Writ of Er- 
ror, 83 
Where payable by an Executor, 92. 
and Adminiſtrator, 110, 166 
If an Executor be ſued, and the Plain- 
tiff Non ſuit, he ſhall have Coſts, 
but an Executor Plaintiff ſhall pay 
no Coſts upon a Non: ſuit, 94 
Coſts and Damages not to be given in 
an Action Popular, 133 
Coſts de Incremento, 337, 362 


Covenant. 


What Collateral Matters ſhall be im- 
plied upon a Covenant, 26, 44, 45 
Tho' a Covenant be made only to a 
Man, his Heirs and Aſſigns, yet if a 
Breach be in his Life Time, his Exe- 
cutors may bring the Action for 
Damages, 176 
Where a Covenant ſhall bind not- 
withſtanding a ſubſequent Act of 
Parliament, 175, 176 


eMzor, 3 5 9 


Covenant 


_ 


a 


. 


Covenant with an intended Wife, 


whether diſcharged by ſubſequent | 


Marriage, Page 344 
Courts. 
See Jutisdidion. 


Inferiour Courts cannot make a Con- 
tinuance ad Proximam Curiam, but 
always to a Day certain, 181 


Cuſtoms. 
See Preſcription. 


To maintain a Common Key for the 
unlading of Goods, and therefore 
every Veſlel paſſing by the ſaid Key 
to pay a certain Sum, a void Cul 
tom as to thoſe Veſlels which did 

not unlade at the ſaid Key, 71 

A Cuſtom that Lands ſhall deſcend 

always to the Heirs Males, tho' of 
the Collateral Line, good, 88 


OC 


Erecuto!, 
Return. 


De vile. Page 241 


Whether a Terminor may Deviſe in 
Remainder, and limit a Poſſibility 
upon a Poſſibility, 19 

To Dr. V. during his Exile from hi 
Country, what Eſtate paſſes, zz 

Divers Parcels of Lands being deviſe, 
whether theſe Words the ſaid Lad 
paſs all the Parcels, or only the 
laſt mentioned, 369 

A Deviſe of Lands to two equally i 
be divided, makes them Tenants 
in Common, 370 


See 


Delcents. 


The various Kinds of Deſcents, 0 
Hereditary Succeſſions, and th: 
Rules whereby they are to be g 


—— — 


D. 


— 


Damages. 
See Coſts. 327 


One but the Courts at Weſtmin 
ſter can increaſe Damages upon 
* — Bag 


| 


Date. 
See Leaſe, 
Demurrer. 


The old Way of Demurring at the 
SS To. 240 


— 


Whether in Diſtreſs for Rent, fas 


verned, 414 
The Deſcent from a Brother to a Bro- 
ther, tho' it be a Collateral De 
ſcent, yet it is an immediate Deſcent 
423. And therefore two Brothen 
Born in Ezgland ſhall inherit one 
the other, tho' the Father be ant 
lien, 422. Secus, in Caſes of At 
| tainder, 416, 41] 
If the Son purchaſe and have no Kit 
dred on his Father's Side but an 
lien, his Eſtate ſhall deſcend to tit 
Heir on the Part of his Mother, 41 


Diſtreſs. | 


| 
| 


may be ſevered from a Cart, ö 
An Information. lies not again! 
Landlord for taking exceſſive 
ſtreſs of his Tenants, 


O 


— 


The TABLE. 


Hindring the Carrying of a Diſtreſs, 
to make Killing no 
more than Homicide, Page 216 


Dower. 


regular Proceedings therein, 60 
2 a Suit for Dower may be 
commenced by Plaint in an infe- 
rior Court without ſpecial Cuſtom, 


291 


| E. 
Eccleſiaſtical Perſon. 


Rivileges from Offices 103 
Death of a Parſon, &c. doth not 
make ſuch a Non reſidence as ſhall 
avoid a Leaſe, | 245 
hat Leaſes they may make, and 
what not, | 245, 2 
lergy Men are liable to all publick 
Charges impoſed by A& of Parlia- 
ment, in particular for Reparation 
of the Highways, 273 
the InduQtion of Clerks, by whom 
to be made, 309, 319 


Election. 


what Courſe is to be obſerved, 271 
Entry, 


ere in Ejectment, actual Entry is 
WW ecellary, | 248, 332, 344 


Jolle Erro!, 
* See Exetutoꝛ. 
je Dr | 


erſe a Judgment in an inferior 


Court for Want of 5 TE 
nm Curie, 11 . 


ere a Thing depends upon Election, 


For Variance between the Count and 
Plaint, Page 6 
But it lies not for ſome Omiſſions, 5 


[A Writ of Error is a Super ſedeas to an 


Execution, 30. Yet the Judgment 
remains a Record, 34. Exception, 
| 3, 355 

A Writ of Error returnable 2 24 
mum Parliamentum, not good, Secus, 
if tothe Day of Prorogation, 31, 266 
No Writ of Error lies upon a Convic- 
tion before a Juſtice of Peace, 33 
In a Writ of Error if the Defendant 
dies, the Writ is not abated, Secu, 
if the Plaintiff dies, 34 
Lies not to reverſe a. Judgment in a 
Qui tam, nor upon the Statute de 


Scandalis Magnatum, 49 
What Records to be returned upon a 
Writ of Error, 96,97 


Where it lies upon a Judgment in a 
Scire facias, and where not, 168 


46 Error in Fact not aſſignable in the 


Exchequer- Chamber, 207 
A Writ of Error that bears Teſte be- 
fore the Judgment, good to remove 
the Record, if Judgment be given 
before the Return, 255 


Eſcape, 
'See Baron and Feme, 


Where a Priſoner eſcapes by Permiſ- 
ſion of the Sherift he may be taken 
again by the Party Plaintiff, 4 

Debt againſt the Sheriff for the volun- 
tary Eſcape, the Sheriff pleads that 
he took him again upon freſh Suit, 
Good, N 211, 217 

Againſt the Warden of the ** 

6 2 J 

The Leſſor of the Cuſtody of a Pri- 

ſon anſwerable for an Eſcape where 

his Leſke is inſufficient, 314 


| 


111 | Eſcrow. 


— 


Eſcrow. 
See Pleading. 


Evidence. 
See Dtatutes. 

The Patty ſuffering admitted to give 
Evidence for the King to detect a 
Fraud, Page 49 

Exception. 
See Feoffment. 

Excommunicatton. 

In Excommunication ipſo facto no Ne- 
ceſſity of any Sentence of Excom- 


munication, 146 
Excommunication pleaded to an Acti- 


| 


on per Literas teſtamentarias, good, 


222 


How diſcharged where the Capes is not 
inrolled according to the Statute, 


Execution. 


Upon an Elegit the Sheriff ought to 
deliver Poſſeſſion by Metes and 
Bounds, or otherwiſe it may be 
quaſh'd, 259 


Exetutoꝛ. 
abatement. 
ON 


Coſts. 
Return, 


Of Infant Executors, where to ſue by 
Guardian, 40, 54 Where by At- 
torney, 4680, 102, 103 

If a Man names himſelf in an Action 

Executor or Adminiſtrator, and it 


338 


— 


appears the Cauſe of Action wx 
his own Right, it ſhall be wy, 
novgh, and the Calling himſelf fr 
ecutor is but Surpluſage, Pape u. 
Where the Executor's Promiſe in i 
lation to the Teſtator's Debt (hyp 
make the Debt his own, 12016 
Where Intereſt is due for a Debt oy, 
ly in the Teſtator's Life- time, 1 
my ſince, and one Athy 
rought, Judgment given for th 
Whole, this is manifeſtly errors 

- ous, Ig 
Where chargeable in the Debt 6 4 
tinet, and where in the Detint « 
„ 271, 321,35 
Cannot aſſume the Executorſhip in 
Part, and refuſe for Part, yi 
Debt doth not lie againſt the Extun 
of an Executor upon a Surmiled 

a Devaſtavit of the firſt Exeum 

| » 

Of the Executor's Renouncing, 
Cannot refuſe after Oath, n 
Of an Executor de ſor tort, 30 
What Acts an Executor may doit 
fore Probate, 5 


Expoſition of Mods. 
Obſtrupabat, 


Or, 
Pair of Curtains: and Vallence, 


Ad ſequendum, 

Dt, 

Aliter vel alio modo, 
Mutuaſſet and utuatus cffet, 
Aromatarii, 
Centena, 
Iſſue, 
Land, 
Crates, | 
Gubernatio & Regimen, 
Exilim, 
Veſtura terre, 


| 
62,16 
| 
10 


4 


— 


> 
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F tho the Cloſes come after into ſe⸗ 
| veral Hands, 


The Delivery 


Extinguichment. 


Where two Cloſes are in the fame 
poſſeſſion, the Duty of Fencing is 
extinguiſhed, and ſhall not revive 


* 


3 
Falte Latin. 
TYNE ſex bovibus inſtead of bobus, no 
Ls ſufficient Cauſe to arreſt Judg- 
ment, a 17 


Feoffment. 


A Man makes a Feoffinent of a Ma-“ 


nor, excepting two Cloſes for the 
Life of the Feoffor only: The two 
Cloſes deſcend to the Heir, 106 


Fine. 


of a Declaration in E- 
jectment upon the Lands, is no En- 
try or Claim to avoid a Fine, 42 
So where an Action is brought and 
diſcontinued, | 45 
A Fine cannot bar any Intereſt which 
was deveſted at the Time: of the 
Fine, * | 56 
Whether a Fine and Nonclaim bars 
the Intereſt of a Leſſee in Truſt, 80 

0 bar to a Mortgage, 82 
A Pariſh may contain many Vills ; 
and if a Fine be levied of Lands in 
the Pariſh, it carries whatſoever is 
1 any of thoſe Vills, 170 
ee for Years makes a. Feoffment 
and levies a Fine, the Leſſor ſhall 
have five Years to claim after the 
erm expired, ene 


Page 97 


Foꝛcible Entry. 

In an Indicment of Forcible Entry it 
muſt appear that the Place was the 
Freehold of the Party at the Time 
of the Entry with Force, becauſe 
upon the Finding, a Reſtitution 1s 
to be awarded, Page 23 


Foreign Attachment. 
See London. 


Of Foreign Attachments by Cuſtom, 
how to be pleaded, 236 


G. 
Gaming. 
See Statutes. 
Guardian. 


Baron and Feme. 
dee Executoz. 


Gant. 
See Pundzed. 


Rant without Conſideration hin- 
ders not the Ariſing of a contin- 

gent Uſe, 189 
In Preſcriptions, or Uſage Time be- 
yond Memory, the Law preſumes 

a Grant at firſt, and the Grant loſt, 
387. And therefore nothing can be 
reſcribed for, that cannot at this 

ay be raiſed by Grant, ibid. 

Of the King's Grant, 408, 409 
A Grant to a Town to be a County 
and no Grant of having a Sheriff, 


void, 407 
H. 


H. 
Habeas Corpus. - 
See Statutes. 
Ao the Return be filed, yet the 


* 


Court may remand the Pri- 


ſoner to the ſame Priſon and not to 
the Marſpalſey, Page 330, 346 
Whether it lies to remove a Priſoner 
in Ireland, 357 


The Siſter of the Half-Blood ſhall 
come in for Diſtribution upon the 
Stat. 22, 23 Car. 2. cap. 10. 316, 

| 317, 323 
Half-Blood, no Impediment to Admi- 
niſtration, > 424 


periot. 


Where a Leaſe is made to commence 
on the Determination of another, 
if the new Leſſee dies before his 
Term commences, whether a He- 
riot ſhall be due, 91 


Deir, 


An implied Eſtate of Land ſhall not 
paſs in a Will, for an Heir ſhall 
not be defeated but upon a neceſlſa- 
ry Implication, - 323, 376 

A Man cannot by Conveyance at 
Common Law, by Limitation of 
Uſes, or Deviſe, make his right 
Heir a Purchaſer, 372, 379 

Yet Heirs of his Body of his ſecond 

Wife, having a Son by the firſt, 
is a good Name of Purchaſe, 381 


| Hoſpital, 
Maſterſhip of an Hoſpital not grant- 


The TABLE. 


. Hundzed, 


A Hundred, what it is, 
liff of a Hundred, Page 40 
The Grant of a Hundred good ar 
withſtanding the Statutes, 2 E. z 


12 C 14 E. 3. 9. 410, 412 


and the 33. 


ONO "my 


. 
Impziſonment. 


Here an Offence is fineable, if 
the Fine be tender 'd there 
ougnt to be no Impriſonment, 116 


Indictment. 


* 


—Amended, iz 
Where a Statute makes an Offence at 
Common Law more penal, yet the 
Concluſion of the Indictment is not 
contra formam Statuti, ibid. 
A Man cannot be indicted for ſaying 
of a Juſtice of Peace, he underſtands 
not the Statutes of Exciſe, but may 
be bound to Good Behaviour, 10,16 
Indictment of Forgery upon the Stat 
5 El. 4. where good, and where not, 
23, 4 
Strictneſs of Words not required in an 
Order of Seſſions, - tho! it ought in 
an Indiq&ment, 37 
For Manſlaughter, not quaſh d upon 
Motion, 110. So of Perjury and 
Nuſance, 37⁰ 
Indictment before Juſtices of Peace 
for a Non-feaſance ought not 0 
_ conclude contra pacem, 108, 11 
For ſuffering an Eſcape, 169 
Quaſh'd for Incertainty, 30% 00 
No Copy of the Indictment allowed 
in capital Crimes, yet the 
calls it Abuſion, _ 


able in Reverſion, 151 
3 | 


For Perjury extrajudicial, Ain 


_ .o 


i 
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| Infant. 
See Executo?. 


A Condition and Deed obliges Infants 
as much as others, Page 200, 205 


Intent and Intendment. 


Uſes. 
= Gerdick. 


Jointenant. 


Two Jointenants. one grants, bar- 
gains and ſells all his Eſtate and In- 
tereſt to the other, this amounts to 
a Releaſe, and muſt be ſo PR 

| 7 

A Deviſe to two equally to be di- 

vided between them, and to the 

Survivor of them, makes a Jointe- 

nancy upon the Import of the laſt 

Words, — 216, 227 


Iſſue. 


A leaſe is made to commence after 
the Death of F. S. without Iſſue, 
7. &. hath Iſſue and dies, and then 


Leaſe commences : For Iſſue being 
nomen collectivum, whenever the 
ae fails the Term commences, 

f n 229 


Judgment, 38, 90, 352. 


| 


the Iſſue dies without Iſſue, the 


Jurisdiction. 
See Sewers, 


judgment in an inferior Court re- 
verſed for Want of Juriſdiction, 
Page 28 
Every Subject has the Liberty of re- 
moving his Soit into a ſuperior 
Court, 46 


If there be ſeveral Contracts at ſeve- 


ral Times for ſeveral Sums each 


to a Sum ſufficient to entitle the 
ſuperior Court, they ſhall be there 
put in Suit, and not in a Court that 
is not of Record, 65,73 
ln Aſſumpſit brought in an inferior 
Court, the Performance of the Pro- 
miſe, muſt be as well within the 
N as the Promiſe it ſelf, 72 
Inferior Courts ought not to award a 
Capias but upon Summons firſt re- 
turned, and tho' a Fault in the Pro- 
ceſs is aided by Appearance, yet an 
Action of falſe Impriſonment lies, 
220, 249 

Where ay 4 Juriſdictionem is neceſſary 
to be ſet forth and alledged, 240, 


243 


ed by bringing him within a pri- 
vate Juriſdiction, when the Matter 


ariſes out of it, 333 
Action on the Caſe for the ſame, 369 
Jury. 


Where a Juror may be withdrawn, 28 
In Caſe of Life and Member, if the Ju- 
ry cannot agree before the Judges 
of Aſſizes depart, they are to be 
carried after them in Carts, 97 
Twelve neceflary on a Writ of En- 
quiry as well as in a Venire, 113 


| and | ; 

270 WE Pfained by Forgery, vacated, 78 
Peace o if procured by Fraud and Deceit, 
xt t 4 
m1! reſted where there appears no Cauſe 

169 of Action, | 310 
5. 306 rant to confeſs a Judgment, the 
lowed Party dies before it be confeſs d. this 
Mine a Countermanld, 11574 


M m m 


Where 


under 40s. and all together amount 


The Liberty of the Subject is infring- 


1 
| 
19 
| 


——_ 


| | 17 
King and Council may disfranchiſe 


ko 


| The TABLE. 


Where the Jury's Eating or Drinking 
at the Charge of either Party ſhall 
avoid their Verdict, and what o- 
ther Actions ſhall be ſufficient Cauſe 
to avoid it, Page 125 

Whether the Statutes requiring Jury- 
men to have ſo much Freebold ex- 
tend to Corporate Towns, 366 


* 


6 


K. 
King. 


HE King in bringing an Action 
may chooſe his (eng, or 
waive that which he had choſen be- 
fore, as he may waive his Demurrer 
and join Iſſue, | 
any Member of a Corporation. The 
Walls of N. were ordered to be 
pulled down by King and Council, 


a fort iori an Alderman there may be 


diſplaced upon juſt Cauſe, 20 
The King may ſtay the Proceedings, 
and the Attorney General enter a 
Noli proſequi after the Jury are re- 
turned, PM 
Lords Spiritual and Temporal, and 
Commons, the three Eſtates, and the 
King Head of all, 325 


Knight. 
See Abatement. 


| © 
- Lancaſter. 


| E the Dutchy Court of Laucaſter, 
and its Juriſdiction, 155, & 


Latitat. 


A Mat may take out a Latitat beſo: 
the Money is due, yet the Par 
muſt not be arreſted upon it befor: 


1 
Leale. 10 
See Recovery, 


No Reaſon to favour long Leaſes. 5 
the antient Law a Leaſe for abo 
40 Years was void, and they are ng 
ver without Suſpicion of Fraud, g 
A Leaſe made to begin from the En 
of a Leaſe miſrecited, ſhall con 
mence preſently, x. 
A Leaſe without any Date ſpecife, 
or an impoſſible Date, as from th 

4oth of September, ſhall comment 

preſently, ly 
What A determines a Leaſe at Wil 


2 
Leet. 


The King's Court, granted to [ot 
of Manors as derived out of ti 
Tourn, j 
Preſentments may be there for tt 
King, and the Lord of the * 


Fines in Leets, where they may bes 
{trained for, and where not, 0 
Preſentment at a Leet quaſh uber 
the Court appears to be held ab 
a Month after Mzchaelmas, . 
Difference between the Stewardſlipi 
a Leet, and a Court-Baron, '} 


Libel, 
The having a Libel in one's Loggt 
and not delivering it to 3 WW 


ſtrate, was only puniſhable in 


Star-Chayber, unleſs the 17 4 | 


infra. 


3 


| 


liciouſly publiſh it, as 


nn. Me... 


Liberties. 


of Retorna Brevium, 405. Their Vexa- 

ation and [nconveniency, Page 412 
Liberties belonging to Monaſteries 
came to the King on their Diſſolu- 
tion, and that without the Aid of 


the Statute, 32 H. 8. cap. 20. 407 


Limitations, 


Whether the Statute of Limitations 
extends to bar a Promiſe between 


_ Merchants relating to Trade, 90 
5 

he Livery. 

1 


Livery within View, where good and 
where not, 186 


London. 


By the Cuſtom of London a Debtor 
may be arreſted before the Money 
is due to make him find Sureties, 29 
What Debts ſhould be attachable by 
Foreign Attachments, according to 

the Cuſtom of London, 112,113 


Cuſtom to commit Offenders for ob- 
, i ſtinately and contemptuouſly refu- 
het ing to obey the Order of the Court 


of Aldermen, good, 115 
bether they may impriſon a Stran- 
ger for Marrying their Orphan 
without Licence, 178 
Their By-Law to reſtrain the Number 


of Carts, good, 21, 196 

= Vt their Duty of Scavage, 298 
Lodgil -uſtom to disfranchiſe and commit a 
a M Freeman for Speaking opprobrious 


ein Words of an Alderman, not good, 


Dh J 327 
0 Vi their Duty of Water-Bailage, 351 


1 


M. 


Mandamus. 


O reſtore an Alderman, Page 19 

Lies not to reſtore a Town- 
Clerk, where the Corporation have 
Power to Grant the Office durante 
beneplacito, 77, 82. So of a Recorder, 
342 

Lies to admit a Deputy into an Of- 
fice, where the Office may be exe. 


cuted by Deputy, 111 
To ſwear a Church-warden, 115, 
| 267 

To reſtore a Sexton, 143, 153 


Lies for an Office but not for a Ser- 
vice, ibid, 
Lies to an inferior Court to cauſe 
them to give Judgment according 
to a Statute, 188 
To reſtore a Common Council-Man 
in a Corporation, 302 
To reſtore an Attorney in an inferior 
Court, 331 
To the Eccleſiaſtical Court to prove a 


will, 335 
Mines. 
Milnolmer. 
When, and how amendable, 13 


Name miſtaken in the Iſſue, if right 
before in the Record, amendable, 23 


Ponaſteries. 
See Liberties, 


Penſions out of Monaſtery-Lands, 
where to be ſued for, 120 


N. 


N. 
Naturaltzation. 


E. the Naturalization and Deniza- 
tion, their general Effects and 
Operation, Page 418, 419 


Notice. 


Whether neceſſary upon a Counter- 
bond to ſave harmleſs, 36, 37 
Upon an Award, 93 
In what Caſes neceſſary, and where 
not, | 200, 201 


Nuſance. 
See Action. 


Whether the Erecting of a Glaſs-houſe 
be a Nuſance, 26 
A Rope-Dancer's Booth in the Street, 
- - a Nuſance, and a Writ to the She- 
riff awarded to proſtrate the Build- 
ing, 169 


O. 
Dath. 


F the Marſhal of the King 
| Bench, 
No Exception to the Oath of Alle. 
giance, that the Words of the Sta- 
tute are to King James, and in ad- 
miniſtring the Oath King Charles is 
named, Rd 171, 172 
The Eccleſiaſtical Court may make De- 


fendants anſwer upon Oath, as the| 
339 


Chancery doth, 
Obligation. 


If Two be bound jointly, and one be 
ſued, he cannot demur, unleſs he 


3 
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— 


aver the other is living, Ang; 
be two Obligees, one Gag by y 
leſs he avers the other is dead. p; 0 
A Releaſe of one Joint Obligee of al 
Actions, (5c. upon his Own Accoun 
does not diſcharge the Obligation, 
| | 11. 
I do acknowledge Wv" E. H. by we 20 
upon Bad by * 3 be f 1 li 
my Garden. Adjudged upon b. 
murrer, to be a good Bond, 23 


Dffice and Officer, 


Whether Acceptance of a ſecon{ 


Grant of an Office be a $ 
of the firſt, "on 


2 
An AQ begun by one Officer and 1 


imperfect, what remains for hi 
Succeſſor, 319, 22 


Dutlawpp. 


Reverſed for Want of the Words y. 
Comitatu, and why, Ich 


P. 
Pardon, 
See Witneſs. 


Here good, without mentiot 
ing the Indictment, 


Parliament, 
See Erroy, 
The Thee Eſtates. 
See King. 
Paſture. 


Cuſtom for Copyholders to have (o 
Feeding in a certain Waſte, * 
needful to alledge that the py 


42 


— 


97 
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vere Levant and Couchant. Here 
alſo a Copy holder may: licence 
others (without Deed) to put on 
their Beaſts, Page 165 


| e; 


ality of Words, where neceſſary 
1 hs Proceedings of Juſtices of 


Peace. 


Indictments. 


ac Cale „ | 


wlterius ; But if any Thing be al- 
ledged in Abatement, where, upon 
Iſſue joined, it goes for the Plain- 
tiff, there he ſhall have Judgment 

do recover his Debt, Page 22 
In Actions laid by Way of reciprocal. 
Promiſe, there needs no Averment 
of Performance, 41, 178 
Double Plea, what, 48, 272 
Treſpaſs, quare arbores ſuccidit, Decla- 
ration inſufficient, becauſe not ex- 
preſſed what Kind of Trees, 53 


Peace, TIL 
Juſtices of Peace, their Proceedings in 


relation to Baſtard Children, 48, 
59, 210, 310, 336 
Upon a Forcible Entry, 308 
order of Seſſions, final in Relation to 
2 Settlement of the Poor, 310 
King's Bench may judge of Fines im- 
poſed at Seſſions, and mitigate _ 
33 


Perjury, 370. 
See Indictment. 


Hoe gave Evidence at a Trial, and af- 
terwards made Afﬀidavit, that he 
was perjured and ſuborn d; for 


| Perjury was exhibited againſt him, 
and he found guilty of Perjury in 
wearing he was perjured, 182 


Pleading. 


1 

Debt upon Obligation, the Defen- 
Cant pleads that he delivered it as 
n Eſcrow, Plea naught, 9 
here the Defendant pleads in A- 


Aement and the Plaintiff demurs ; 
iir be adjudged againſt the De. 


Elcape. 
Treſpaſs. 


Executor pleads Plene adminiſtra 


which Affidavit an Information of | 


The like of Fiſhes, 272, 329 
In Battery, a/ſque hoc quod moderate 
caſtigavit, no ditect Traverſe to the 
Defendant's Juſtification, 20. Yet 
good after a Verdict, ibid, 
A Plea in Abatement ſhall not be ad- 
mitted after Imparlance, 76, 136, 
184. Exception, | 236 
A Traverſe deſigned to bring a colla- 
teral Matter in Queſtion, not al- 
lowed, 77 
vit, 
the Plaintiff confeſſeth the Plea 
and prays Judgment de bonis Te- 
ſtatoris, que in futuro ad manus de- 
ndentis devenerint, 94 
Where the Plaintiff denies what the 
Defendant affirms, whether he 
ought to traverſe or conclude to 
the Country, | GR 
In Treſpaſs, where the Defendant 
claims a Way, what Juſtification 
is ſufficient, what not, 13 
Incertainty in the Declaration or 
Plea, where naught, 106, 114,120, 
278 

What ſhall be ſaid a Departure in 
Pleading, what not, 121 
Where one declares againſt one upon 
a Deed, and it appears that another 
was bound with him. it ſhall not be 
intended that the other ſealed, un- 
leſs averr'd on the Defendant's Side, 


137, 139 


= tendant, it ſhall be quod reſpondeat 


Nan Deed 
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Deed delivered as an Eſcrow, how to 
be pleaded, Page 210 
An apt Ifſue is not formed without an 
Affirmative and a Negative, 
To declare that 4 Biſhop was ſeiſed 
in Fee, and not ſay in jure Epiſco- 
patus, binds not Succeſſor, 322 
In Debt for Kent, ſemper paratus is 
no good Plea without ſaying quod 
obtulit, 23% 
The Effect of an Innuendo, 337 
The Statute for diſcharge of Poor Pri- 
ſoners, how to be pleaded, 356 
Several Freeholders carinot join or be 
joined in a Preſcription to claim an 
entire Intereſt in another Man's _ 

x 394 
Nor can Freeholders and Copyholders 


join, 390 
1 Powers. 
See Recovery. 


Of Power to leaſe where well purſu- 
_ ed, 294, 340 


Ot Power ok Revacation, 
See Revoration. 


Whether the Power of Revocation is 
extinguiſhed by a Fine, 368, 371 


Diecipe, 258. 
Preſcription. 


\ Apputrferiant. 
See Common. 
(Gant. 


The Nature and Rules of Preſeripti 
| 386 
Diverſity between Preſcription and 
The Owner of the Soil can by no 
. Preſcription or Cuſtom be excluded 
out of his own Soil at all Times of 


on, 


213 


cluded for certain Time, 200 
to ſome Kind of Profits, Page zyt 


Pꝛohibition. 
Where it lies to the Admiralty, 1 


'To the Eccleſiaſtical Court, . 
Parſon ſues for calling him Knzy 


Whether it lies where a Biſhop fs 
for a Penſion in his own Cour, ; 
Whether it lies upon Suggeſtion thy 
the Proprietors and Occnpiers of ful 

4 Manor, or any Parcel thereof, jy 

a Groat to the Parſon for Hela 
Tithes, Ibid, 
Lies for citing a Man to anſwer in th 
Eccleſiaſtical Court, and not del; 
vering a Copy of the Articles, x 
And if the Party be excommunictts 
a Prohibition with a Mandamu to 
abſolve him, ibid. 1 
Not lies to the Eccleſiaſtical Cour 
for calling Impudent Whore, 7. 0 
Whore and Bawd, 61,220 
Denied to the Eccleſiaſtical Court ii 
calling Old Thief and Old Wher, i 
Secus, in London, . 344.99 
In Prohibition on a Suit for Tits 
what Suggeſtion is to be prom 
within fix Months, 10 
To the Eccleſiaſtical Court to ſtiy! 
Suit there for Apparators Fees, 1! 
geſting there were no ſuch Fees di 
by Cuſtom, 10 
To Woodſtreet Compter, London, for " 
fuſing to admit a Plea to theit je 
riſdiction before Imparlance, 16 
The Defendant in the Eccleſiaſ 
Court pleads, that the Tithe * 
long to another, which Ples 1, 
fuſed, Prohibition lies, 248,7 
Granted to the Eccleſiaſticil C 
where Cuſtom and Preſcriper 
comes in Queſtion, tho the Pi 


the Year, 390. But he may be ex- 
3 ö 


| to (08 
pal Cauſe belongs properly cou 
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Court, as Church- wardens Rates, 
Tithes, Mortuaries, * Page 274 
Whether it lies to the Eccleſiaſtical 


by one Witneſs, 291 
No Precedent for a Prohibition quiz 

timet, 313 
To the Council of the Marches, 330 


1Þ20of, 
See Reco2d, 


Where Proof 1s to be made upon a 
Writ of Enquiry, and where not, 
347 


Q 
Queen. 


land does not exclude a Queen 
wager, 151 
ne who hath been a Queen, not 
pony called nuper Regina in her 
fe· time, | 152 


1 to the Queen of Eng- 
Do 


Nut tam. 


See on, 


Nodgment arreſted becauſe Iſſue was 
pined only on Behalf of the Infor- 
mer, and not alſo for the King, 122 


Quo Marranto. 


dainſt certain Perſons of the City 


men, er, claiming to be Alder- 


Court for refuſing to admit a Proof 


366 


| 


R. 


Reco. 


Ir a Record be loſt, it may be pro- 


Page 257 


Recoper, 


move a Recorder, 144, 145 


Recovery. 


Where a Fine is levied to Leſſee for 
Years, with an Intent that he ſhould 

| ſuffer a Recovery, his Term is not 
drowned, 195 
Tenant for Life with Power to make a 
Jointure, ſuffers a Recovery, the 
Power is extinguiſhed, 9226, 227 
Good, tho'a Stranger that hath no- 
thing in the Land, be made Tenant 
to the Precipe; for a Recovery be- 
ing a Common Aſſurance is to be 
favourably expounded, 358 
Whether a Recovery can be ſuffered 
where the Tail is expectant upon 
an Eſtate for Life, the Tenant for 
Life not being made Tenant to the 


Præcipe, 360 
Releaſe. 
See Obligation. 
Of all Demands, its Effect, 1 14 
--Re- 


ved to the Jury by Teſtimony, 


What Cauſes may be ſufficient to re- 
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— Remainder. 


Contingent Remainder, by what AQ 
deſtroyed, Page 188, 306, 334, 345 
No Croſs Remainders upon Conſtruc- 
tion in a Deed, tho' ſometimes in 
a Will, 224 


Rent. 


Difference between a Rent and a Sum 
in Groſs, | 99 
Leaſe by Tenant in Fee, and Rent 
reſerved to the Leſſor, Executors, 
Adminiſtrators and Aſſigns; the 
Wagds Executors and Adminiſtra- 
tors void, | 162 
A Rent may be reſerved by Contract 
without Deed, 242 
Where Rent ſhall be ſuſpended, and 
where apportioned by the Leſſor's 


Entry, 276, 277 
Reputation, | 


Lands reputed Parcel of a Manor, 
ſhall paſs in a Recovery under the 
Word Appurtenances, 


Reton. 


Sheriff amerced for retorning Non eſt 
inuentus on the Writ brought a- 
gainſt his Bailiff, 12, 24 

Sheriff retorns that Goods came to the 

Executor's Hands, & elongavit, ven- 
didit, diſpoſuit, & ad proprium uſum 
ſuum convertit, this tantamounts to 
quod devaſtavit, 20,221 


| Sheriff retorns upon a Fi. fa. that he 
had taken Goods, and that the 
were reſcued from him; not good, 
1 ws 
Action againſt a Sheriff for a falſe Re- 


, 


52 


Revocation, 


What ſhall be a good Revocation up: 
on a Power reſerved, Page 259.0 


infry 
Riot, 251. 
8. 
Scandal. 
See Action upon the Caſe fo2 Sin. 


Scanvalum Magnatum. 


I do not know but my Lord of P. fi 
G. to take my Purſe, Action lies, 3 
Difference between an Aion on the 
Statute of Scandalum Magnatum, and 

a common Action of Slander; the 
Words in one Caſe ſhall be taken 
in mitiors ſenſu, and inthe other it 
the worſt Senſe againſt the Speaker 
that the Honour of Great Perſon 
may be preſerved, 60 


Sewers. 


Commiſſioners of Sewers and thei 
Proceedings ſubje& to the Jurild 
tion of the King's Bench, notvitl 
ſtanding the Clauſe in Statuts ! 
Eliz, cap. 9. | 67 


Sheriff, 


Sheriff may bring Trover for Good 
taken in Execution, and after 7 
away by the Defendant in tht 1 


85 


torn of a Cepi Corpus, 
5 


Action, 
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Soldiers. 


xyery Officer and Soldier as liable to 
any other Perſon whatſoever, 
Page 251 

4 Captain and Serjeant committed to 
Newgate for a great Miſdemeanor in 
teſcuing a Soldier, ibid. 


Statutes. 
When a Statute makes an Offence, the 


King may puniſh it by Indictment. 
but an Information will not lie 


when a Statute doth barely prohi- | 


bit a Thing, 63 
21 Ed. 1. Statute of Minton, in an 
Action upon the Statute, what ta- 
king ſhall be ſufficient to diſcharge 
the Hundred, 118, 235 
4E z, cap. 7. Action lies for Execu- 
tors upon this Statute, for cutting 
and carrying away Corn, 187 
This Statute hath always been ex- 
pounded largely, ibid. 
3 1.7. up. 2. A Wife forcibly mar- 
ried, contrary to this Statute, ſhall 
be admitted to give Evidence a- 
eanſt her Husband, 244 
$ Hz. cap. 4. For uſing a Trade, not 
deing Apprentice thereto, 8, 51, 
142, 326, 346, 364. This Statute 
mn relation to Apprentices, ex- 


te arreſted as a Tradeſman, or| 


12 Car. 2. Of Miniſters, A good Act 
being made by King, Lords and 
Commons, and any Defects in the 
Circumſtance of calling them toge- 
ther ought not to be pried into, 

| : Page 15 

This Act extends only to Benefices 
with Cure, ibid. 
14 Car. 2. cap. 10. & 16 Car. 2. cap. 3. 
Hearth- money. Smiths Forges ſhall 


pay, 191, 192. So empty Houſes, 


312 
14 Car. 2. cap. 33. Of Printing Sedi- 
tious Books, 316 
16 Car. 2. cap. 7. Of Gaming. Articles 
for above icol. at a Horſe Race, 


within this Statute, 253, 254 
17 Car. 2. cap. 2, Of Non-Con-Mi- 
niſters explained, 228 


29 Car. 2, Of Frauds and Perjuries. 
No Promiſe made before the 24th 
of June within this Act, 330. What 
Contracts within this Act, 36 ˖ 

31 Car. 2. Habeas Corpus. Prayer muſt 

be made by Counſel, within the 
firſt Week after the Beginning of 
the Term, 346 


; 8 
Tail. 


pounded, 3 
8 Elz. cap. 7. Of Cottages; no Of- 
fence againſt this Statute to erect a 
Cottage if no Body inhabits there. 

X 107 
3 Eliz, cap. 2, Poor, By this Statute 
bat enables Juſtices of Peace to tax 


HO' a Term in groſs cannot be 
entail'd, yet where a Man 

hath a Term in Point of Intereſt, 
and at the ſame Time the Truſt of 
the Inheritance, here he may en- 
tail the Truſt of the Term to wait 
upon the Inheritance, 194 


i neighbouring Pariſh, the 1 What Words create an Eſtate-tail, 
any ax any of the Inhabitants, and what in Remainder, contin- 
Wl 7 him whole Pariſh, 350| gent or velted, 213, 230, 231 


cap. 26. Of Felony to perſo- 


Nate, Nor 


Ooo Eſtates 
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Eſtates-tail, how forfeitable for Trea- 
_ Page 299, G znfra. 
A Deviſe to a Man, and the Heirs 


Males of his Body, with a Proviſo' 


if he attempts to alien, the Eſtate 
to ceaſe, the Condition void, 221, 
322 

A Limitation in Tail, how it operates, 


378 


Tender. 


Tender, and Refuſal, is as much as 
Payment, 167 
Tender, where not good, 


Teſte. 


Where the Teſte of a Writ before it 
was taken out, is, notwithſtand- 
ing, good, 362 


Tithes. 


May be paid of a Warren by Cuſtom, 
5. So of Doves and Fiſh, ibid. 
Whether an Executor may bring Debt 
upon the Statute 2 E. 6. for Tithes 
due to the Teſtator, 30, 31 
Where and what Modus. ſhall: bar the 
Recovery of Tithes in ſpecie, 32 
A Preſcription cannot be ſuggeſted, 
Time out of Mind, to pay a Modus 
for Tithe Hops, fince they were not 
known in Exgland till Queen Eli- 
zabeth's Time, | G1 
Tithes of Wood, tho' not Fewel, pay- 
able, unleſs expreſs'd to be burnt in 
a Houſe for the Maintenance of 


Husbandry, 75 
Treaſon. 


In Coining and Clipping, the Judg- 


ment, 254 
For railing a Rebellion in Carolina, 
"2 N 249,349 


3 


252, 261 


» 


Treſpaſs, 
See leading. 


Quare clau ſum fregit, and threw on 
his Fences, what Plea in [uſtige, 
tion good, Page 227 

Continuando in Treſpaſs, Where 800d 
and where not, 329, 30 


Truſt. 


See Tail. 


A Uſe in former Time the ſame vit 
what a Truſt is now, 12 
Where a Truſt for Life, Reminds 
over, with Power of Revocation, i 
forteitable, and where not, 1} 

| int 
Whether a Truſtee is compellable u 
produce Writings, or the Key d 
the Box wherein they are, againk 
the Intereſt of the. Party for whon 
he is Truſtee, I 


Trial. 
See Uenue. 


What ſhall be Cauſe for new Tru 
what not, 40 
Juſtices of Aſſize may try Informit 
ons, tho commenc'd before the Jt 

ſtices of a former Aſſizes, 85, 


II | 


V. 
Uenue. 


Here a Deed is forged at $106 

given in Evidence at D. fun 
whence the Venue ought to come i 
an Information thereupon, 

A Breach of Covenant aſſigned in * 
wick, the Venue (hall ariſe from 


next Place in Northumberland ; 1 


ac. ** 


——_——— 


ä 
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adgment by Nibil dicit revers d after 
a Writ of Enquiry executed, becauſe 
no Place aſſigned from whence the 
Venue (ſhould have come, Page 348, 
350 

No Likelihood of an indifferent Trial, 
cauſe to change the Venue, 365 


QUervit. 
See Aﬀſumplit. 


What Errors and Omiſſions are aided 
after Verdict, 34,100,108,109,114, 
126 

Where a Special Verdict refers one 
Special Point to the Judgment of 
the Court, all other Matters ſhall 
be intended, 118 
Aſter Verdict the Court ſhall admit 
any Intendment to make the Caſe 

: I2 

Want of an Averment of Levancy _ 
Conchancy aided by a Verdict, 165 


Ale. 
See Truſt. 


What Words and Conſiderations ſhall 
raiſe a Uſe, 138, 140, 141 
ie Uſe of a Eine or Recovery may 
de declared by a ſubſequent Deed, 

368 
n Caſes of Uſes the Intention of the 
Parties ought to be purſued, 373, 


374, 378 


Clury, 


be Statute againſt Uſury expounded 
38 


ſtrickly, in regard of Brokers, 


No Action of Debt lies for the Inte- 
reſt of Money, but it is to be re- 
covered by Aſſumpſit in Damages, 

Page 198 


W. 
Mager of Law. 


Here admitted; and where 
not, | 261 
Inditment of Perjury will not lie up- 
on an Oath in Waging of Law, 296 


Tay. 


Highway and Private Way, the Di- 
verſity, and who ſhall repair, 189, 

| 256 
Whether an Indictment lies for Stop- 
ping a common Foot-way to a 
Church, 208 
Action on the Caſe for obſtructing 
his Way to his Wood, 274 


CUills, 


A Man cannot releaſe a Debt by Will, 
39 

Wills concerning the Guardianſhip to 
a Child, not to be proved in 
the Eccleſiaſtical Court, but they 
may there prove a Will of Lands, 
207 

Where Suits for Legacies given by 
Wills ought to be, 233 
The Effet of a Republication and 
Parol Declaration, 341, 342 


Witneſs, 
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A Counſel, Attorney, or Solicitor, 
ought not to be examined againſt 
his Client, becauſe obliged to keep 
his Secrets, Page 197 
A Pardon' of Felony (though after 


Man to be a Witneſs, not fa 
Witneſs. Perjury, | "i of 
8 | Whether a Freeman of a City 349 
8 _ J Sautes, | be a Witneſs for a City, pr 
Statutes. | 35 

Uritg. 


A Fault in a Mean Proceſs is aided 
Appearance; but if an Originy 
ſhould bear Date on a Surdy, the 


Burning in the Hand) reſtores a 


Appearance of the P 
not help it, TY 
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OF. THE 


Sir Peyton \Ventris K 
One of the Juſtices 


OF THE 


COMMON PLEAS. 


CONTAINING 


Select CASES Adjudged in the COURT of 


Common Pleas, in the Reigns of K. CHARLES Tk 
and K. JAMES IL and in the Three firſt Years of the Reign 


their late Majeſties K. WILLIAM 154 Q. MART; = pe 
was a JUDGE in the ſaid COURT. 


With the Special PLEADINGS to the ſame; 


ALSO 


Several CASES and PLEADINGS thereu 


upon in the Exchequet- 
Chamber, upon Writs of ERROR from the King's Bench. 
Together with many remarkable and curious Caſes in the Court of Chancery, 


Whereto are added 


Three exat TABLES; one of the Casts, another of the $e#0rvar 
MaTTERS, and the 'Third of the PireaDvincs. 


ith the Allowance and Appꝛobation of the LORD KE EPE R 
and all the JUDGES. 


— 


AM of — never befoze 22 72 
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In the 54702. 


inte by E. and R. Nutr, and R. 3 Aſſigns of E. Sayer, 
T 2 Browne. J. Malthoe, 


Eſq;) 
ard, C. Woodwerd, 


$bo:n, TU. Mears, 
and A. Pooke, MDCCXXVI. 


R E P ORTS 


The Fourth Jmpzeſſion, carefully cozreded, with an Addition of ſeveral — . 
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FT TT, 


A. 
DAMS v. Croſs, Page 181 
Alleſon v. Marſh, Ibid. 


Anmnymus's, 39, 45, 46, 48, 58, 73, 
117, 154, 171, 172, 173, 174, 
180, 194, 195, 196, 214, 215, 
216, 218, 262, 346, 347, 349, 
351, 353, 358, 359, 361, 362, 
363, 365. 


B. 
ALL v. Cock, © 
Barber v. Keate, - 
Bailes v. Menman, 74 
F 
Buburſt's Caſe. s 40 
Boynton v. Bobbet, 3 
ah v. Sampſon, 90, 93 


eaumont v. Weldon 


SECOND PART: 


Beverſham's (Sir William) Caſe, P. 245 


_ | Biddulph v. Daſhwood, 261 
Bird =; Bloſſe, 8 361 
Blake v. Clattie, 73 
Bland v. Haſelrig & al, 151 


Blifſe v. Froſt, 63, 67 
Blois ( Charles ) & al v. Dame Jane 
Blois, and Jane Blois, Infant, 347 


Bockenham v. Thacker, 69, 71, 74 
Bond v. Moyle, 106 
Bonham v. Newcomb, 364 
Bowyer v. Milner, 57 
Bracton v. Liſter, 84 
Bright v. Addy, 195 
Broadburſt v. Richardſon & , 349 
Brown v. Randt, 156 
Buckler v. Milierd, 107 
Burchet v. Durdant, 311 
Buſh v. Buckingham, 90, 83 
Butler's (Sir Oliver) Caſe, 344 


Aa C. 


———_—C@U Ac... 


The Names of the Caſes 


C. 
Aee v. Ruſſel, Page 352 
Carr. v. Donne, 189, 193 
Chamberlain v. Cooke. 75, 78 
Chapman v. Flexman, 286, 291 
Chaſe v. Sir James Etheridge, 130 
Clarke v. Peppin, 97, 99 
Clark v. Tucket, 182 
Clobberie's Caſe, 342 
Coghill v. Freelove, 209 
Collet v. Collet, 355 
Collet v. Helyar, 135 
' Cornwallis's (the Lord) Caſe, 38 


Cooke v. Romney, 173 
Cramlington v. Evans and Percival, 


296, 307 
Craw v. Ramſey, ; I 


D. 
Awney v. Veſey, 249 
Dawſon v. the Sheriffs of Lon- 
don, 84, 89 
Denny v. Mazey, 210, 212 
Dickman v. Allen, 136, 138 


. Dighton (Chriſtopher) v. Bernard Green 
vil, * 1 

Dod V. Dawſon, 143 

| Dodwell (the Caſe of) and the Uni- 


_ verſity) of Oxford, 33 
Dowſe v. Cale, | TI7, 126 
Draper (Sir Thomas) v. Dr, Crowther, 
362 
wy 

E. 
Llis v. ates, 153 
Every v. Carter, 254, 259 


4 


| 


F. 
F v. Roberts & al Page 195 
leets (The Warden of the ) 
Caſe, | 134 
Fowhes v. Joyce, $0 
G. 
Amden v. Draper, 217 
George v. Butcher, 140 
Godfrey v. Ward, 185 
Gower's (Sir Thomas) Caſe, 90 
Goylmer v. Paddiſton, 353 


Grove v. Dr. Elliot, Chancellor of . 
rum, | | 41 
Guldeford (Major & probi homines de 
v. Clarke, | 243, 247 


H. 


4 (Judith) v. Liverſedge 149, 


142 
Harding's (Patrick) Caſe, 315 
Harris v. Parker, 249, 253, 270 


Harriſon ( Tho.) & Ux v. Dr. Br 


well, 9 
Haſlewood v. Mansfield, 199 
Haymer Vid. v. Haymer, 36 
| Highway v. Derby, 174 


Hocket &. Ux* v. Stegold & Us 
Hodges v. Waddington, 
Holland v. Lancaſter, 

Hollis's (my Lord). Caſe, 
Humphreys v. Bethily, 


"6 


*—— 


— __ — 8 —— 


175 


8 


"= 


Contained in the Second Part. 


"RY | 


Emp v. Cory & al Page 224, 227, 
| 283 


-lliorew v. Sawyer, | 79 
Lie” of Gray's * v. Sir Edward Lal, 

2 

L 

| Ade v. Baker and Marſh, 145, 
149 
1 260, 266 
Lawſon v. Haddock, 234, 237 
6 Lechnere & al v. Toplady & af, 1 56, 
1 whe 


Leigb v. Ward, 72 
Lexington (the Lord) v. Clarke and his 


TT A 


Wife, 223 
Littlton's (Sir Thomas) Caſe, 351 
Lundys (Colonel) Caſe, 314 

M. 
Ale v. Nottingham, 196 
1 Marſh v. Lee, 337 
Laon v. Watkins, 109 

4ingburn v. Durrant, 49 

organ v. Hunt, 213 

orley v. Polbil e al, 51, 56 


ontague (the Earl of) v. The Lord 
Preſton, 370 
loore v. Furſdon, 214 


O. 

N/lowe's Caſe, Page 37 
Otwaz's (Sir John) Caſe 31 
Oxford's (the City of) Caſe, 106 

P. 
Age v. Kirke, WS 36 

Pawlet's (the Lord) Caſe, 366 
Perrot's ( Herbert) Caſe, 30 


N. 


Emport v. Godfre 

. 2 
Noell v. Robey 
Woodly, 


. 8 ka . 


o v. 


* 


184 


358 
193 


Pheaſant (Peter) v. Anne Pheaſant, 
the Lord Mayor of London, and 
Sir Thomas Player, Chamberlain of 


London, &c. 340 
Pinager v. Gale, 100 
Pretious v. Robinſon, 173 
Prynne v. Sloughter, 101, 104 
Pyne v. Wolland, 176, 179 


R. 


D Azget (William) & x' v. William 


Clarke, 364 
Raſbly v. Williams, 59, 61 
Neewes (Sir Robert) Caſe, 363 
Rogers v. Bradly, 143 
Roxer v. Roxzer, 36 
Rudyard's (Thomas) Caſe, 22 
8. 
82 (the Lord) Caſe. 365 
Samin YN; 90 318 
Sarsfield v. Witherly, 292 
Sayle v. Freeland & al, Infants, 350 
Sherborn v. Colebach, 175 
Shipley 


"The Names of the Caſes, Se. 


— Shipley « v. Craiſter, Page 131 
Simithſon's (Sir Jerom) Caſe, 345 W. 
Snode v. Ward, | - "+ op 
W Alden (Sir 3 v. Mithy 
| Page 263. 265 
. Maldwin v. Auberry, 
IMerren v. Sainthill, 185 10 
I \ | Watmongh v. Holgate & df, 219, 221 
Tags, V. Lhd, 272, 277 Meb (Priſcilla) v. yo 279, 1 
Thompſon v. Leach, 198 | Welbie v. Phillips, 129 
Tovey v. Pitcher, 228, 234|Weſt v. the Lord Delaware, 35 
Tregonwell ( Jane ) Vid. 9 of Meſtbys Caſe, 1h 
John Tregonwell v. Sherwin, 262 Whitcher v. Thoroughgood, 
Trethewy v. Elleſdon 141 | White v. Ewer, 
Trippet v. Eyre, 110, 13 | Whitmore (Frances) Vi d. v. Veld 6 1 
Twnſtal v. Brend, 174 390 
c NR ( Metbuſelah) v. Sir Samuel Ser: Williams v. Bond, ] 
| 348 | Willows v. 2908: 15 
Turner's Caſe, Ibid. | Woodward & at v. Fox, 187,213, 
| Pe: * v. Myvell, 5b 
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A B L „ 


PLEADINGS 


A. 
Ations upon the Caſe. | 


N a 
Aſſumpſit againſt an Attor- 
n 


It Phintif Jeclares, that whereas T. 


$. was indebted to the Plaintiff in 


a certain Sum of Money exceeding | la 


121, and the Defendant was indebt- 

ed to theſaid T. S. in 12 J. aut eo cir- 
citer, the Defendant promiſed, that 
if the Plaintiff would procure an Or- 
der under the Hand of the ſaid I. S. 


for Payment of the Money which he 


owed the ſaid T. S. or any Part there 
of, that then he would pay the ſame; 
and avers that he procured ſuch Or-| 4 
der, and ſhewed it to the Defendant, 
and requeſted Payment, which he 
refuſed, Page 69 
ter Imparlance the Defen 
murs to the Declaration, 70 
ePlaintiff joins in the Demurrer, 71 
Againſt a Common Carrier, for 


loling Goods en him. to 
carry, | 


Special [ndebitatus 


| 


dant de-| 


75 


S E CO N D P ART 


The Plaintiff declares that {the Defen- 
| dantis a Common Carrier, and ſets 


forth the Cuſtom of Exelard,and the 


* 


articulars of the Goods deliver d to 
bim to be carried from B. to London 
and that he paid him for the Carri- 
age, and the Defendant loſt them, 


P age 75, 79 
Iſſue thereupon, 
3. Againſt a Sheriff for Returning Not. 
Bona upon a ſpecial Outlaw 
when the Party had Goods, 4 
The Declaration ſets forth the Special 
Matter, 85, 86 
Defendant pleads, that a. Prerogative 
Writ came out of the Exchequer, 


whereupon the Defendant ſeized 
the Goods. Nulla alia bona, 87 
The Plaintiff demurs, 83 


oz not Folding his Sheep r: upon 
the plaintiff $ Land, according to 


Cuſtom, He 
The Declaration ſets forth the ſpe 

Cuſtom and Cauſe of Action. l 

_ thereupon, al * 

5. Fo Stop 


pping up a Foot-way, 185 
The Plaintiff declares, that he was poſ- 
ſeſt of, and did inhabit | in an ancient 

b Meſſuage 


| 


. 


7 
— ” A 
- * — a. 2 — th D 


A TABL 


E of the Pleadings, 


— 
— 


Meſſaage, and that he had and ought 
to have a Foot- way for himſelf and 
bis Servants over ſuch a Cloſe, &c. as 
belonging to his ſaid Meſſuage; and 
that the Defendant todiſturb him in 
his Way dug Ditches and Trenches 
ctoſs the Way, and erected Hedges 
and Fences croſs it, w he was. 
bindred and deprived of his Way, 


\ Page 186|The Defendant pleads Not 


6. Indebitatus Afurnpſit upon ſeve- 
ra] Promiſes. | . 

For Money had and received for the 
Plaintiff's Uſe. 

For Money 

For Money borrowed of the Plaintiff, 


| 254 

For Money due to the Plaintiff for the 
Arrearages of an Account. The 
Detendant hath not paid the ſaid 
ſeveral Sums, tho requeſted, &. 
As to the firſt and ſecond Promiſes, the 
Defendant pleads Nox afſumpſet infra 
er anos; as to the third and fourth 
Promiſes, he pleads Nor aſſumpſit, 
255 

As to the firſt and ſecond Promiſes, 
the Plaintiff replies, and ſets forth 
an Original ſued forth in a Clauſum 
fregit within the ſix Years, ea inten- 
tione to declare againſt him, and 
that he promiſed within ſix years 
next before the Suing out of that 
Original. 
The Defendant craves Oyer of the Ori- 
ginal, and hath it; and ſays, that 
the Writ will not warrant the De- 
claration, | * 2: 
And prays Judgment, whether the 
Plaintiff ſhall be admitted .to ſet 


forth that Writ ad Warrantizandum 


Narrac. ſuam. £2 
The Plaintiff demurs to the Rejoinder : 
The Defendant joins in Demurrer, 258 
7. Foz Words, (viz.) Papiſt and Pen- 
, 263 


Ly 


The Plaintiff declares, that 


laid out for the Defendant. | 


he is2 Pr. 
teſtant and never profeſſ'd the Rey 
Religion; that he bath been a Mer, 
ber of Parliament, and did his Dy 
therein; ſets forth the Coll, 
of the Plaintiff, and of his bein 2 
Member of Parliament, the 10 
. Words, ex ulteriori malitia other 
Words, Page 264 


guilty, 25 5 
iff declares 


8. In Aſampſit the Plaint 
for a Runlet of Wine. 


— Dela. Indebitatus, as well for Meat V 
Drink, Brandy and Toba 
Horſe-Meat. F n 
A Quantum meruit for Meat, Drink, V 


Wine, Brandy and Horſe- Mea. 
found and provided by the Plaintif 


- as an Inn-keeper 79 
for Goods (old. 


Another Indebitatus 
An Infimul computaſſet ; the Plaintif 
ſays, that the Defendant hath na 
paid the ſeveral Sums, & inde pu 
ducit ſeftam, 200 
The Defendant pleads an Oulan 
in Bar, and ſhews, that J. & in 
pleaded the Plaintiff in the Comwn 
Pleas in an Action of Treſpaſs, and 
for not appearing ſhe. was waived, 
and that the Owtlawry is yet inForc, 
3 hoc paratus eſt verificare per Neu- 
mr 


Demurrer to the Plea; Joinder in 
Demurrer, 20 


Allault, Battery and CUounding, 


Vide Treſpaſs, 2. 
Allignees, Action by and againſt then 
Vide Covenant, 4, 5 
 Aſſumpſit. 
Vide Actions on the Cale, !, 6, 8 


4 


Award. Vid. Debt, 2, 45 6. il 


9 >. 
3 


Contained in the Second Part. 


— .< 


2 


3 
Aunbtupcy. Vid. Trover, 1, 2. 
ll of Exchange. Vide Erroz, 2. 
By Law. Vide Debt, 7. 


0 


ö 


— 


C. 


Cartier, Action againſt him. 
Vide Aﬀion on the Caſe, 2. 


Claulum fregit. 

| Vide Action on the Cale, 6. 

| Covenant. 

1. M Rought by the Executor of a 
Biſhop, againſt the Execu- 
tors-of an Aſſignee of the 

Executor of the Leſſee, Page 51 

ie Declaration ſets forth the Inden- 


with the Conſideration and Particu- 
lars demiſed. 


ture of Demiſe of a ReFory, &. 


Common Pleas, and Damages reco- 
vered againſt him, which he was 
compelled to pay, & fc idem, the 
Plaintiff, aon quiete & pacifie tenuit, 
| Page 60 
The Defendant pleads non infregit Con- 
vent ionem, and Iſſue thereupon, 6 
3. By Executors upon certain ſpecial 
Covenants, with their Teſtator, for 
a Demiſe of Land, which they ſet 
forth, = - 


They aver Performance by the Teſta-—.) 


tor in his Life-time, and fince his 
Death by the Plaintiff, and aſſign a 
Breach on the Defendant's Part. 


Defendant pleads quod Teſtator nibil 


habuit in Tenement is. 
The Plaintiffs demur to the Plea, 98 
4, By an Aſſignee of an Aſſignee, a- 
gainſt an Executor, 117 
The Declaration ſets forth the Demiſe, 
and that the Defendant's Teſtator 
covenanted to pull down three old 
Houſes, and build three new ones in 
their Room, and to keep the ſame in 
good Repair, and ſo deliver them up 


de Covenants to repair, and yield up 
the Leſſee's Entry, G. 51, 52, 33 


Profert in Cur. the Leaſe, 51 
nd Letters Teſtamentary of the 
Biſhop, 5 
XKiendants demur generally, ibid. 
Againſt an Attorney upon Articles 


of Agreement, for quiet Enjoyment 
of Lands, q Joy 


nd aſſigns the Breach in permitting} 
the Chencel, G c. to be out of Repair, 


+. That the Tenant in Poſſeſſion died. 


59 


at the End of his Term, 119 
Sets forth the Plaintiff's Title to the 
Reverſion by Aſſigument from the 
Leſſor, 119, 120 
And that the Tenant for Years Attorn- 

ed 121 
and 
left the Defendant his Executor, &. 
That the Plaintiff hath performed all 
and ſingular the Covenants on the 
Part of the Leſſor and his Aſſigns, 


be Declaration ſets- forth, that the 
Defendant covenanted pro & ex 
dete of another, 
ccites the Articles, avers performance 
of all Covenants on the Plaintiff's 
Part, and aſſigus the Breach, that 
the Plaintiff and his Servants were 
lued in an Action of Treſpaſs in the 


Proteſtando that the Defendant hath 
not performed thoſe on the Part of 
his Teſtator, 122 
He affigns a Breach in facto, for permit- 
ting one of the new erected Houſes 
to fall down, before the End of the 
Term, and other Defaults in not Re- 
pairing. Er fic the Defendant Con- 
. ventionem non tenuit, * 


* 8 


— 
"wm — 8 
„— 
-. — 


—O— 


ATA 


FTE of the Plow 


. 


. 


The Defendarit p 
fſßpecially to each Breach aſſiga d. and 
ſays, that his Teſtator pull d down 

the three Honſes, and built other 


three Houſes in their Room which he | 


kept in Repair, and ſodelivered at 


the End of his Term, Page 124 


The Plaintiff demurs to the Plea, as 
not being ſufficient as to the leaving 
one Houſe totally proſtrate and 
ruined, as the Plaintiff declared. 
The Deferidant joined in Demu 


5. Againſt the Aﬀignee of an Execu- 
trix, 228 
The Declaration ſets forth, that the 

Plaintiff was po 
Indenture de- 


Years yet in Being, by 
miſed to the Teſtator for 21 Years, 
at the yearly Rent of, C 229 
With a Clauſe of Ne entry and Cove- 


nants, 230 
That the Leſſee entred, made his Will, 


8 


made the Aſſignor his Executrix, and 


died: That ſhe proved the Will, en- 
tred and aſſigned to the Defendant, 
who entred. and is ſtill poſſeſſ d. 
The Breach aſſigned was in the Non- 
payment of Rent. 231 
The Belendant pleads, that he aſſign. 
ed over before any Rent due, 232 


der in Demutrer, Judgment for the 
other Part, 233 
Ceſſet executio Brevis de Inquirendo de 
 dampnis quouſque the Demurrer be 
determined, © 
6. In Covenant, the Plaintiff declares 
upon an Indentureof Demiſe from 
the Defendant, _ 
Profert in Curia the Demiſe, 
 Habendum, Reddentdnam:; The Cove- 
nants on the Plaintiff's Part, 273 
| Covenants on the Defendant's Part for 
. himſelf and Aſſigus, to permit to 
make a Drain.. | 


3 


rrer, 
125 


272] 


ſeads Performance [The Plaintiff entred and was 


ſleſf d of a Term for | 


: 
Demurrer to Part of the Plea; Join: | 


polleſſy 


and avers Performance of a1! 78 
The Breach aſſigned. Bo 
1he ch amgned, uod the 
fendant being poſſeſſ d — 
nements adjoining for a Term of 
Years, did demiſe Part of the Tem 
to 7. S. who entred, Page 274 
And died poſſeſt: And Adminiſtration 

granted to his Widow, who entre 

and was poſſeſt, and took Husband 
The Husband and Wife entred an, 
were poſfeff d, and refuſe to fufferthe 
Defendant to make the Drain. 5 
fic inde producit ſectam, 275 
The Defendant pleads, that he pernit. 
ted the Plaintiff to make a Drain xc. 
cording to Covenant; but the 

Plaintiff refuſed it. 

The Plaintiff demurs. 
The Defendant joins in Demurrer, 2 


a — — WP 


Db. 
Debt. 


f. N Debt upon a Bond, the De 
| fendant craves Oyer of the 

| Condition, and pleads tht 
Statute of Uſary, bo 
He ſets forth the Uſurious Conti, 
the Money lent, and the Bond it 

_ queſtion given for it; and that tix 
Money for Forbearance exceeds tix 
rate of 61. per Cent, Fr 
The Plaintiff replies, chat the Bond 
was made by a Scrivener in bis Ab 


ſence who miſtook the Condition, 
and Traverſes the Corrupt Agree 
ment. | 
The Defendant demurs to the Rep 
don. The Plaintiff joins, = ® 
2. Debt upon a Bond, to perfor 


Award, The 


5 wry 


7. Yr ED foo ofa 23 > 2 wy, s © 


c. 
be 


Le 


. 7 Contained in the Second P art. | 


_ — * _— n r 8 


The Defendant craves Qyer of the 
Condition, and pleads that the Ar- 
bitrators made no Award; but that 


they 
no 


The Plaintiff 
that the Arbitrators, nor the Um- 


Award, but refuſed z whereupon the 
' Arbitrators choſe another Umpire, | 


The Defendant demurs ſpecially, and 


The Declaration ſets forth the Demiſe 


of 


one Malt- Mill under the ſame 
Roof, to hold for one Year, & ſc 


y for the ſame the Sum of 6... 
ould hold the Premiſſes; and 


ſbews, that he entred and held it 
for ſo long, and that the Rent is | 


He alſo ſets forth another Demiſe from 


\ 


| 01-204. to be paid quarterly by e- 


* 


Another Demiſe at Will laid, Entry, 


* 


- 
o 


- Defendant had Notice, that the Ar- 


177 
Another Demiſe at Will laid, of che 


named an Umpire, who made 


th, * 1 
ar" replies, That true it is 


pire by them firſt choſen, made any | 


ho made an Award within the 
Time limited, | ' 112 


aſſigns for, Cauſe, That it does not 
appear by the Replication that the 


bitrators had named the ſecond 


Umpire, or that he had any Au- 
thority to make a 
The Plaintiff joins in 
3. Fo} Rent againſt an Executrix, upon 


Umpirage. 
murrer, 113 


2 Leaſe Parol, 176 


to the Defendant's Teſtator, of the 
ath Part of two Corn-Mills.and of 


de anno in annum, as long as both 
Parties ſhall pleaſe, paying Month- 


4d. ob, ſo long as the ſaid Teſtator 


due and unpaid, for ſo many 


Months per quod atio accrevit, 176 


Year to Year, ſo long as both Par- 
ties ſhall pleaſe, at the yearly Rent 


oe Hog on the Tenant's En- 
the Rene | | 
IN 6 en arrear, per quod ac- 


Rent arrear, Adig accrevit, 


Award by Writing or Word of 
11 Page 111 


Ath Part of another Mill, Entry, 
Rent arrear, Ao accrevit; the Te- 
ſtator in his Liſe- time, nor the Ex- 

_ ecutrix poſt mortem, have not paid. 

"no Page 178 

The Defendant pleads in Abatement, 

That the Tenant died Inteſtate, and 
that Adminiſtration was granted to 
her, and therefore ought to be ſued 
as Adminiſtratrix, and not as Exe- 
cutig, - ibid, 

The Plaintiff replies, That the Defen- 

dant adminiſtred as Executrix, be- 

fore the Granting the Adminiſtra- 

tion to her. 5 

The Defendant demurs to the Repli- 

cation, The Plaintiff joins, 179 

4. Debt upon Bond. The Defendant 

craves Oyer of the Condition, which 

is to perform an Award, 219 

Pleads, That the Arbitrators made no 

Award. 3 

The Plaintiff replies, and ſets forth 

. the Award made in Writing, and 

aſſigus a Breach in not paying a cer- 

tain Sum of Money awarded, 220 

The Defendant demurs. The Plaintiff 
Wo OR ASCOT 

s. Debt upon a Sheriff's Bond, 234 

The | Defendant prays Oyer of the 

Condition, which was to appear in 
Chancery to anſwer a Contempt. 
Pleads the Statute of 23 H. 6. That an 
Attachment iſſued out of Chancery, 
delivered to the Plaintiff, being She- 
riff, who cauſed the Defendant to be 
arreſted, and after took the ſaid 
Bond for his Appearance, 236 

Contra fur mam Statuti predidi, & fie 
ſcriptum Obligatorium illud, &c. va- 

| cunm in lege exiſlit. 

The Plaintiff demors to the Plea, The 

;  efendantc jons, 24237 

6. Debt upon Bond, condition d to 
perform an Award. 239 

The Defendant pleads, that the Arbi - 


trators made no Award. 


c The 


— 


* 


The ſecond Demiſe, Exceptio 


1 TABLE 


of 
"5" EE. 
4 


5 the Phu, 


32 4. 


—The Plaintiff re replies, and ſas forth an The Plaintiff fe 


Award Hate ore tens, Page 240 


Notice of the Award, atid * 12 for}. 


the performance of it. | 
Demurter to the Replicatiqn, rok 
1D in Demurrer, AR 1 
Debt upon a bz be ade by a 
Corporation ription, 243 
The en ſets forth, That the 
Town of G. is Antique Ville, a Cor- 
poration Time out of Mind. 
Power to implead, and be im leaded. 
A Cuſtom to make B Laus for 200 
Government of the s 
and to impoſe penaltles 
Cuſtom to elect a Bailiff annually, 243 


The By, Law ſet forth, Forfeitare for- 


the retry 


The Defendant clecked Ball fot hel 


Fear then next following, who te- 


fuſed to execute the Office, per quod| 7 


Adio accrevit, 


Webs Defendatit pleads the [At of 13 ki 


3441; 

The kn fer forth, dards 

And alledges that he is, and at be 
Time afvreſaid was 4 Proeeltatie 
| Diſſenter, and had not receiv 
Sacratnen atcordin E Ng 

- of the Churth of Sin within 
a Year before his ſection; and Th 
that the ſaid Election en of 
the aid Act) was void. 

The Plaintiff demurs. 

Thy Defendant joins, | 216 
9. Debt for Rent 2 70 two ſeveral 
Bemifes by Leaſe : Parol, 249 

The firſt Demiſe. | 

Exception, Habendum, Fn En- 
try, Rent arrear, Adio zcerevit, Ha 

n, Haben |Po 

dum. Reddendum, Rent atrear, Afﬀtio 

accrevit, 25 n 

The Defendant pleads, That the Plain- 
tiff, Nihil habuit in tenementir tem- 
pore dimiſſiorix (it ſhould have been 


fies, That before , 
ſeveral Bente, one J. & dg 


bim for” forty one Years, | 

£7 J. S. bavitig then fall Py,” 

Right and Title, to make fuck be De. 

by Virtue of which he «©. 

1055 nd Wk Was poſſeſſed, and bs 
"fed to the Defendant, Page 153 
The Defendant demms. 
Eu e Joins in Demurtet, 753 


- Difirels' and vow, 
- " Vide'Replebin, 


. . 6 — e& bf» 5. ” 


. . - 
$ *® , * 
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Etroꝛ. 


ber. 
The Bt the Coprt, 28e 
4 The Writ of Error, + 257 
The 2 of the Wtit. 
be de Memorandum, and Wann in 
ſpecial Action of the Cafe, for not 
SGriodiag at an ane e, 


ac abt 505 nor and 

affiti href of e Mill. 6 
ha vit e babere Achiit f Toll 188 
The Pefendanf, Occupier of: n antient 


Meſſuage, be ta at 
ire tr e e 


Mill, and grob therewith, TH 
cajus the Plarmtiff loſt His Toll. 
The FSA, imparis, and 05 


428 . i 


ty, TY | 289 
Wy ; Verdith for the Plaintiff 


"The Jodgihem in the Breleur lr Yo 


The S bbottes Eren affigtied, | 
A Scire faciaj ad andiendum Err 


F 


empor ibur dim(ſi rad 251 
1 


4 


prayed, and awarded, The 


Aro, iu he Bene —— 


Thar the Dekehdant erekted à Bind 


| 


Gn in 1 the Sond Pay art. 


| The Defendant in the Writ of Error 
appears, and pleads in aullo oft Er. 


ratum, Page 291 
2. The Placite in the rn Cham. 


296 


ber. 
The Writ of Error, 
The Return of the Writ, | 
The Placita, 2 | 297. 
on an Inland Bill of Exchange, 
The Coſtom ſet forth. That any Mer- 
chant, or other Perſon, vel 1 Ordin: 
ſuo, ſuper wiſuns acceptipit, &. fee per 
Indorſamentitne apphnttuaret, pro wa» 
bre” recep, & c. Upon Refuſal to 
pay, the DD or itotber Perſon, 
to become chargeable, 298 
wers, That the ndant bei 
Merchant at N. drew a Bill 
one J. S. in London, payable to = 
P. or Order, for Value received. 


ce ted by him, = it, 
. orders Payment to the Plaintiff, 


| manded of bim; but refuſed Pay- 


11 2 
Ind became 99 


| ore, Ki C. an "Exe 


Defends he Rh, 
eA 


| — * . it hond cpo be US eo 
the on M and the Defeadbn eat; 
Yay drew tie ll. wo 
t C. was then indebted to the 


| ( an Extent HItied out 
f Inguirenduny ” x: 


wS* 2A . 


dS 90} 


0 


be Bill preſented to 7. S: and ac. | 


9 


| 


The Memorandum, and Declaration up- | Et una & eadem Billa; Et 


C. bad Notice, and the Money de. | 
ment; of which e Deferida t. 
had as n ee 


Enn hg? 'there- | 
; 9 promiſed Payment but tho 


W after requeſted un tor, oo] 
G | Defendant Prote wy that! * 
is no ſuch Cuſtotm ʒ Plea fs | 


85 prom fer Reed Sececa on, 


—_ delivered to the Sherify'of | ty SY 


The Money and Bill of Rechen ſciz. 
ed and returned into the Exchequer. 

The King became entituled. 

An Fxtent ifſued out to the Sheriff of 
N. for the Levying the Money, 
and the Money paid thereupon. 

Averment of wma & eadem perſona, 

Page 304 

una & ea- 
dem Summa. 

The Plaintiff demurs to the Plea eſpe- 
cially, Cauſes of Demurrer. 

The Defendant joins iu Demurrer, 304 

Eleven Continuances, 304, 305, 306 

The Loquela, and Proceedings revived 
by Act of Parliament 1 V. & M. 

judgment for the Plaintiff upon the 

iry awarded, 


22 
aß Writ of E- 306 
be 2 d. 12 
Damages found, Judgment for the 
Plarnriff, 0 


— 
- 


Leat ind: a Reteate, tig, 120. 
Pi and Coll. 
Vide Cttoz, I; 


— 


Th 


dulv pleaded. 
Vide Avon on the Caſe, 8 . 


o 


| prerogative Puoceſs. 
| Vide on ve Caſe, . 


Erro, 2. 
Crober, 22 


| Peectption, 130. 
- Quantum mult. 


{> 


Inquiſition taken by them. 30 


- Vide fition on the Cale, 4 


— 


n 


R 
Recopd pleaded at large, 159,160,169. 
Vide Debt, 35 8. 
 Replevin. 
ÞE Plaintiff declares for Ta- 
king and Detaining eight 
een, e. 
The Defendant acknowledges the Ta- 


king as Bailiff to the Dean and 
Chapter of Canterburyj, Page 131 


— 


«- 


; 


Sets forth, that they are Lords of the 


Manor of M. - 1971 | 
That J. S. was ſeiſed of the Locus in 
uo, Parcel of the ſaid Manor, and 
eld it of the Dean and Chapter by 
Fealty, Rent and Suit of Court. 
Sets forth a Cuſtom for the Lord to 
have a Year and a Half's Rent up- 
on every Alienation, and Power 
to diſtrain for it, | 
Shews the Alienation and the Purcha- 
ſers Entry, and that there was ſo 
much due for a Fine by Cuſtom z 
and becauſe the ſame was unpaid 
the Defendant diſtrained infra feo- 
dum, Oc. eme iges, T8 
The Plaintiff demurs to the Cognizance. 
The Defendant joins in Demurrer, 134 
2. Againſt two Defendants; One of 
which avows, the other acknow- 
ledges the Taking as Bailiff to the 
n HOT 
They ſet forth, that long before the Ta- 
king R. L. and: L. L. were ſeiſed in 
Fee of the Locur in quo, and by Deed 
granted an Annuity to the Anceſtor 
of the Avowant and bis Heirs, iſſu- 


ing out of certain Lands of which 
ö 1. 
Power of Diſtreſs, conditionally to 


the Locks in quo was Parcel, with 


A TABLE of the Pleadings, 
bY. n b. I ] 2 certain Day then to come 


And for fix Years Rent arrear 


| ged with the Diſtreſs, 
The Plaintiff demurs to the A 
The Defendants join, 


| 


; whic 
Page 146, 47 
the Di. 
. ſtreſs was made, which the — 

fendant bene advocat, and the othe 


bene cognoſcit, as in the Lands char 


. was not paid, &c. 


Yowry 


Cognizance, 


$3.1 
3- The Plaintiff declares for Tai 
his Colt, Cc. - 210 
The Defendant avows for Dams 
em; and ſets forth, that E N 
being ſeiſed in Fee, demiſed the 
Locus in quo to the Avowant, 1 
hold at Will. 
That he entred and was poſſeſs d, u 
_ took the Colt Damage-feaſant; pry 
Judgment and. a Return, and Cals 
and Damages, according to ti 
r n be 0 [ii 
The Plaintiff” pleads in Bar to the“ 
vowry, That E. M. demiſed the l. 
cut in quo to him before the preters 
ed Demiſe to the Defendant, to i 
Ad in Lem 17: > - 
That he entred and was poſſeſsd; u 
der. the ee wok * 
_ there, | Roe that E. 
ſed to Tg Aa modo G fon 
as he hath ſet forth, m 
The Avowant demurs generally. 
The, Plaintiff joins,. 


10 
4. 


The Plaintiffs declare againſt Ws 
. Defendants, for Taking and Dem 
ing their Cattle, 
One of the Defendants avon, 

other two make Cognizance, 
Wai, 
The Avowant ſays, That the fa 
being ſeiſed in Fee of the third i 
of a certain Meſſuage. Ger. of 


the Locus in quo was Parcel, dew 


the ſame for. ninety-nine 1 


A. B. and C. or either 5 10 


* 


be void upon Payment of 1001. on 


3 


- ſhould ſo long live, reſer?! 


ks * 


_—_—. 


Contained in the Second Part. 


That the Leſſee entre. 

ly, the Father being ſeized of the 
Reverſion, died ſeized, and a De- 
ſcent to the Avowant as Heir at 
Law ; who diſtrained for Rent ar- 
rear, Page 225 
Super predict am tertiam partem, & c. 
And avers, that C. is (till living. 
In Bar to the Avowry, the Plaintiffs | 


one third, and that J. S. was ſeized 
of the other two Parts, who licen- 
ced the Plaintiffs to put in their 
Cattle upon the Locus in quo, which 
they did, | 226 
The ndants demur to the Bar. 

The Plaintiffs join in Demurrer, 227 


— — 


S. 
Scire kacias. 


1. (F Gainſt a Ter-tenant, 101 
The Judgment recited in the 
LIP to the Sheriffs of Lon 
| 1. 
The Plaintiff obtulit ſe at 
The Sheriffs return, that there were 
no Tenants of any of the Defen- 
dant's Lands at the Time of the Judg- 
ment, or at any Time ſince, qu:bus 
Lire fac poſſunt, ibid. 
A Te — Scire fac to the Sheriffs of 
orfolk. © 3 
The Plaintiff and a Te 
at the Return, 2 
The Sheriff returns, that he had ſum- 
mond P. S. who was then Tenant 
of Lands which werethe Defendant's 
at the Time of the Judgment, and 


that there are no other Tenants, to 
whom, ec, | | 


the Return. 


r-tenant appear 


o 


confeſs the Seiſin of the Father of | 


1 


Ter-tenant, ſalvis ſchi omnibus ex- 


The Plaint revived, continued and 
adjourn'd, by Act of Parliament, 
48 1 V. & M. 

a 


rther Imparlance. _ 
The Plaintiff prays Execution, P. 162 
of the Writ, and alledges, that there 
are other Tenants of other Lands in 
at the Time of the 4087 che and 
prays Judgment, and that the Writ 
The Plaintiff demurs to the Plea. 
Sheriff. 
Action againſt him. 
Plea to his Bail-Bond. 
Vid. Debt, 5. 
Vid. Adion on the Caſe, 7. 
Spectal Uerdit. 


The Ter- tenant pleads in Abatement 
Surrey belonging to the Defendant 
may be quaſh'd, | 

The Ter-tenant joins in Demarrer, 103 

Vid. Adlon on the Caſe, 3. 
Slander, 
Vid. Trover, 2. 


"X34 . » | FI 


— 
. 


T. 
Treſpals. 


1. T againſt the Defendant 

= ſimul cum G. F. for taking 
Ni & armis, and Impound- 

ing bis Cattle quouſque finem fecit of 
111. c. contra pacem, Oc. 

The Defendant, as to the Vi & mit, 

and contra pacem, pleads Not guilty. 

And as to the Reſidue of the Treſpaſs, 


ceptzonibus, c. imparls. 
I 


he pleads a Seizure by Virtue of a 
5 Fieri facias out of the Common ** 
d an 


——— ͤ ô— — 
2 — 


——— 


_ ceit of the Court entred the Judg- 
ment, when he ought not to have | 


A TABLE 


— 


of the PI eadings, f 


and the Sheriff's Warrant thereupon, 
and that the Cattle were appraiſed at 
11]. being the true Value, and de- 
tain'd until the (aid Sum was paid to 
the Sheriff's Bailiff, for the Uſe of the 
ſaid Sheriff, pro deliberatione averio- 
rum, prout bene licuit, which was the 


Reſidue of the ſaid Treſpaſs ; ab/que| 


hoc that he is guilty before or after 
the ſaid Taking, Page 91, 92 
The Plaintiff demurs, and aſſigus for 
Cauſe, that the Traverſe is ill as to 
Time, and that the 110. ought not 
to have been paid to the Uſe of the 
Sheriff, by the Law of the Land. 
The Defendant joins in Demurrer, 93 
2. Treſpaſs for Aſſault, Battery , 
Wounding and Impriſonment, 189 
As to the Vi & armis, & vulnerationem 
the Defendant pleads Not guilty, 
and Iſſue thereupon. 
As to the Reſidue of the Treſpaſs, he 
pleads, that he obtained Judgment 
_ againſt the Plaintiff in the Common 
Pleas, in an he's of Indebitatus 
Aſſumpſit; which Judgment was af- 
— et aſide and vacated; but 
before it was vacated a Ca. ſa. was 


ſued out thereupon, directed to the 


Sheriff, who made his Warrant to 
the Bailiff of the Liberty, 190 
The Bailiff takes the now Plaintiff 
thereupon, and had him in Cuſtody 
until he paid the Money, que ſunt 
idem Reſid Tranſer, Inſult” & Im- 


priſonat, and Traverſes, that he is 


not guilty of any other Treſpaſs, &c. 
The Plaintiff replies, that the now 
Defendant (then Plaintiff. in the 
_udgment) was an Attorney, whoſe 
uty is to enter Judgments fairly 
and honeſtly, and that he in De- 


done it, 191 


And that afterwards, on the Eram 
nation and Conſideration of the ſa 
Entry, the ſaid Judgment was 
the ſaid Court adjudged void ; 

initio, | Page 19) 
The now Defendant (Plaintiff in the 
Judgment) confeſſeth the Mane: 
and ſaith, that he appointed ti 
en to be duly entred; by 
y Default of the Clerk it was entry 
Irregularly : Abſque hoc that it wy 
entred by the ſaid now Defendant 
falſo & fraudulenter in deception 
Curiæ, , ibi 
The Plaintiff demurs. 
The Defendant joins, 15 193 


Trover. 
f. T brought by an Aﬀſigne 
of Commiſſioners of Bank 
rupts, z 
The Declaration ſets forth the Bank 
rupt to be poſſeſs d of ſuch and (ud 
Goods, which came to the Hands 
the Defendant, ili 
That the Bankrupt exerciſed the Trad: 
of a Vintner, and became [Indedt 
ed to ſeveral Perſons. 
That he departed from his Dwelling 
Houſe, and became a Bankrupt. 
That the Creditors petition'd tit 
Lord Chancellor. 
The Commiſſion ſued out, b4 
The Commiſſioners find him a Bank 
rupt, and make Aſſignment to tit 
_ Plaintiff, <6 
A Converſion of the ſaid Goods 
the Defendant, 6h 
The Defendant demurs to the Declatt 
1 g 
The Plaintiff joins in Demurrer, ih 
2. Againſt the Sheriffs of Londen aul 
others, for 225 J. in Money num 


bred, and divers Goods, 150 
$ 3 
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© Contained in the Second Part. 


dants as to Part of the 
bich they ſet forth in par- 
ticular) that the Plaintiff formerly 
brought an Action of Treſſ paſs upon 
the Caſe in the King's Bench a- 
zinſt the now Defendants, wn 
ring and carrying away the 
Goods be ſued for. Page 159 
n Not guilty pleaded, the Iſ- 
Trial, and the Jury 
160 


he Defen 


Goods ( 


bat upo 
ſue came to 2 | 
found a Special 8 | 
hich they recite at large. 
hat the — of the Goods became 
2 Bankrupft. 

it a judgment was recovered a- 
WS 2zioſt him for 100 l. and a Fieri 
WE #454, iſſued out, which being deli- 
verd to the Sheriffs of London, they 
WE ſcized the Goods, in Execution. 
at after Seizure, and before Sale, a 
WT Prerogative Proceſs iſſued out a- 
gunſt the Goods, which is recited 
ber verba, | 161 
cir Return of the ſaid Proceſs, 163 


oried, appraiſed and ſold, and the 
Money delivered to the King's 
WDcbtor, 164 
W Commiſſion of Bankrupt ſued out. 
We Commiſſioners aſſigned to the 
laintifts. 5 + 

ec Allignees poſſeſs d. | 

Wd then they conclude, Si utrum 
tota Materia the Defendants 
guilty, the Jurors know not, if 
e court ſhall adjudge them guilty, 


Wc Goods taken by Inquiſition, inven: | 


they find for the Plaintiffs; if not, 
for the Defendants, Page 165 

After ſeveral Continuances, the Lo- 

quela remaining ſme die, was revi- 
ved and continued by Act of Par- 
liament 1 V. &. M. 

After which judgment for the De- 
fendants, 166 

That the ſaid Defendants ſhall go fre 
die, and have their Coſts, 167 

Averment, that the ſaid Judgment re- 
mains in full force. 

That the Goods in the ſaid Action of 

,Treſpaſs, and this of Trover, are 
the ſame. 

That the Converſion in this Action, 
and the Taking in the other, is the 

ſame, 

That the Cauſe of Action was the 
ſame in both. 

And that the Plaintiffs and Defen- 

dants are the ſame. 

Et boc parats ſunt werificare unde petunt 
Judicium ſi prædiqti, the Plaintiffs, 
AFionem ſuam verſus eos habere de- 
beant, Oc. | 

Not guilty to the Reſidue of the Goods, 

The Plaintiffs demur. 


The Defendants join. 


| 


168 
. Uſury pleaded. Vid. Debt, 7 
Map, Action for ſtopping it. 


Vid. Action on the Caſe, 5. * 
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We 


n 


3 IE all knowing the great Learning and Judg. 
4 2 ment of the Author, do (tor the Beneſt oe 
TT the Publick) approve of and allow the b 
T ning and Pabliſhing of this Book, Intituled, The Þ 
OO +... ports. of Hir Peyton Ventris At. late one of the Tuſtin 
: of the Court of Common Pas. 
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